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FRESENTs The Hon'ble Mr. L:R:K«Prasad, Member (A)
' The Hon‘ble Mrs. M.Chibber, Member (7)

9 R D E R

- L.R-K.Prasad, Member (A)s

1. o This application has been filed by seven persons
who are posted in various capacitics at the central

Telegraph office (T0) calcutta (bepartment of Telecommi-

nication). Their Prayer to file the instant application together
has been allowed.

2. The applicants were initially appointed as Time

. » . 2 ;



==

L

2=
Scale clerks in the scale of Rs.110-240 gand revised by
3rd cental pay commission in the scale of Rs.260-480.
All of them were appointed in the C.T.0., calcutta. It is
stated that even thoush the private respondents - T2
are junior to the applicants, they have beep allowed certain
benefits,ignoring the claim of the applicants. The private
respondents had been/ asppoins‘ clerks in the same erade
along with the applicants. Aftér completion of 10 years
of service as T.S. clerk, the applicants had appeardd
for departmental selection against 1/3rd quota fixed for
departmental candidates for promotion to the post of L.s5.G.
Clerk in the scale of RsS-425-640. As they were declared
succéssful in the saigd test, they were given promotion as
Such with effect from 22.6.1983. On the other hand, the
pPrivate respondents had not been g.{ven any such promotion
prior to the said date. The applicants were ranked
Senior over those who remained in the scale of Rs.260-480,
as the applicants were assigned supervisory duty with
effect from 22.6.1983 and desig?atéd as. Section
Supervisor, they had been Supervisging the work of private e
réspondents. In the ‘meantime, a scheme was implemented
which declared that T.s.clerks/Telegrgph Assistants. who
had worked for 16 years and more in the post of p.s.
cletkS/'relegraph Assistants in the pay scale of
R8:260-480 would be pladed in the scale of RS.425-640
a8 one Time-gound Scheme, which is generally known as
O.T.C@;S. Scheme to be ;I.mpleruented\ without. requiring to
appear for in selection test. Under the said gcheme,
T«S. Clerks/Teleqraph &ssistants, who were all junior
to the applicants. as mentioned in para 4.6 of the 0.a.,
were given the scale of Rs.425-640 from 30.11. 1983 and they

Were designated as Section gsupervigor. while the applicants
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got the said scale on the basis of selection under 1/3rd

quota, the private respondents were given the scale under f
OeTeBe scheme only on the basis of length of their service.J
Another scheme was brought into force by the official
respondents, which was known as “Biennigl Cadre Review”
(B+C.R. scheme), according to which, those who had
rendered 26 years or more service as T.S. Clerk and.

" under O0.T«B+. SCheme, would be placed in the scale of
Rs.1600-2660 .and further 10 per cent of those in the
scale of Rs.1600-2660 would be plaged ;n the scale of
Rs.2000-3200 without their undergoing for any selection
test. The Scheme was to be implemented on the basis of
length of service. Uynder thel@;c.a. scheme, the private
respondents and other retired personnel named therein
had been placed in the scale of RS.1600.2660 with effect
from 16.10.1990 ignoring the claim of the applicants,
who}had been placed in the supervisory erade much earlier
than the private respondents. It is the claim of the }
applicants that as they ot promotion in the 3

supervisory scale earlier than the private respondents, “

they should also have been given promotion in the scale

Of R5.1600-2660 prior to 16.10.1990, the date on which

[
i
e
| f
!
the persons junior to the applicants have been placed in :
|

the said scale. It is further stated that undeér 10 per centa
quota of B.C.R. Scheme, persons junior to the appligants
have been promoted in the scale of Rg.2000-3200 from
| 16.10.1990, thereby also ignoring the righfful c¥aim
//// of the applicants. The applicants have already been given

due seniority, which was recognised in the letter dated

30.12.1992 of pirectorate of Telecom, New pelhi (reterredl .
to in para 4.7 ). 1t is stated in the Said letter that ﬁ

I

such officials will retain their seniority vis-a-vis theirq

juniors have been placed in the Scale of Rs.1600-2660 on

-
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completion of 26 years of service. Relying on the saiq
letter aated 30.11.1992, the applicant{s have stated that
they having been promoted along with their: Jjuniors on
the same Qdate under B.C.R. Scheme in the scale of
R8.1600-2660, they would retain their Senicrity above
their junior since they had already become senjor

before the introduction of B.C.R .Scheme. 1t is further

- Stated on behalf of the applicantg that departmental

circular c'l"early provides that in case of promdotion

under B.C.R. SCheme, those employees will retain their
seniority who had been promoted alcne with their juniors

in the scale of RS.1600-2660 and Rs.2000-3200 from the
Same date their juniors were placed in the said erade,

and thé position of those who were promoted earlier due !
to their beina selected against 1/3rd quota will be
above those who were promoted under B.C.R. scheme.

It is alleeed that inspite of clear cit departmental |
circularé their juniors (private respondents) have been
given promotion under B«C:R. Scheme ignoring the claim

of the applicants7even though they were senior to them.

It is also stated  that retired officials, who .hretired
before 16.10.1590 and who are junior to the applicants,

have also been given bene fits ienoring the claim of

the applieants, who are entitled for sudh benefits befars

the same was 3ranted to the private Iespondents as well as

those who retired berore 1990, 1n view of the reasons

expliined in the Q.a. ang §rounds given therein, the
applicants have Sought following reliefsg,

(@) A direction upon the official res.ondents to
Promote the applicants in the grades of
Rs.1600~2660 and Rs.2000-3200 from the date
16.10.199% giving = the retrospective effect
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and consequentiai benefits of the aforesaid grades‘
from 16.10.19%0 and ever since along thereafter

to upto date accordingly as the official
respondents have given the hetr0spective and
consequential benefits of both the aforessid

grades to the juniors to the applicants namely
s/shri Dp.N. Sanyal, s.N. Missir, N.K.chakraborty,
and K.X.Mitra in the office order No.e-130/clerical
dated 7th March 1997 ané namely s/shri B.K. |
chattopadhyay and Jamuna Singh in the office orger
NO.E.130-/BeR/Clk dated 23rd June,1897, amongst |
others, as annexed as in Annexure A-2 céllectively
herein, and with the direction to p§¥ the ; o L
applicants the arrears ang differences of the saigd
srades from 16.10.1990 and ever since along
thereafter with 18y interest  therein till

the date of actugl Layment. E Lm

A direction to place the names of the aPplicants
4bove all the juniors in the said impuendd
orders, the private respondents and retireq
others impuneéd herein as nameqd in the
impuened office orders dauéd 7.3,1997, 23.6.1997
and 30.6.1997 as annéxed as in annexures a2
collectivély herein, in the relevant eradation
lists of the orades of Rs.1600-2660 and
R8.2000-3200 having promoted the applicents
in the said erades with effect from the d te
16.10.1990 from which date those jugiors
to the applicants have been promoted in the
erade Of Rs.2000-3200 and also Rs.1600-2660
(both in the same date the 16.20.1990) 5s
the applicants are seniors according to the
previous seniority lists as annexed4as in

Annexure -A- collectively herein,
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3. The above application has beeh opposed by

the resgondents as stated in the written statement,

It is stated that the applicants were appointed as
temporary clerk with effect from 22.6.65, $.6.65, 8.6.65, o
2.3.65, 3.1.67, 18.8.67 and 11.3.65. 0n the other hand,

the private respondents, as mentioned in para 3 (1)

Of WeS. were appointed as T.§. clerk and confirmed

mtfﬁﬁe dates as mentioned in the gaid para. It 1is o
admitted that the applicants qualified under 1/3rd

quota departmental examination. Thereafter, they were
promoted t> the post of g3 (D) in the L.s.G. scale of
R5.425-640 with effect from 22.6.1983. In the meantime,
One Time Bound Promotion gcheme (OTBP Scheme) was
ir;troduced by the pepartment of Telecommunication

with effect from 30.11.1983. rthe said Scheme increased

the existing 20 per cent promotional scheme at that

time miking it wider enough to avoid U TP

-
e

stagnatien - - problem--of -the -employees - whereby
the 20 per cent promotional scheme under 1/3rd gepartmental
exanination quota stood replaced. Accordingly,

\% with the introduction of OrBP Scheme with effect from

30.11.1983, 1/3rd departmental examination quota under
20 per cent promotional scheme for the post of sS (0)
stood withdrawn. Another promotional scheue.' namely,
B.C.R. Scheme was introduced with effect from 16;.1071‘990
in exchanee of fiiwrther reduction in the staff
Strength 50 as to sort out the Stagnation problem
Of the employees in the pepartment. Dnder the said
Scﬁeme, those employees who were in regular service
as on 1.1.19% and had completed 26 years of service
in the bgsic. grade became eni:itled for promotion

and further 10 per cent of such BCR promottes were




were  in compliance wfth the pgr letter NO«22-6/94~
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to be upgraded ¢o the pay scale of Rs.2000-3200.

The private respondents were promoted under B.C.R.
Sscheme to the post of Senior Section supervisor in
the scale of Rs. 1600-2660 with effect from 16.10.199
and again to the post of 10 per cent B.C.R. post

from respective dates. The applicants had mage

representations before the concerned authority for
jiving Ehem the necessary benefits under thr B.C«Re
Scheme over the private respondents. The same had been
exanined and rejgcted on the ground thaﬁ the applicants
were junior to private respondents 4in the basic grade
seniority and they had not completed 26 years of servicejé?
in the basic grade as on 16.10.1990 which are main ;
criteria for B.c.R.b pranotion‘ according to verdict of

Principal Bench of car dated 7.7.1992 which was upheld
by the Hon'ble Supreme cCourt on 9.9,1993,

4. The applicants have filed the instant 3.p.

in 1997. 1t is disputed by the respondents that the office ||

orders dated 7.3.1997, 27.6.1997 ang 30¢6.1997 have
sranted 10 per cent B.C.R. promotion to private
respondeénts Superceding the claim of the applicants.

It is,however, clarified that the aforesadid orders

TE-II dated 13.12.1995 (Annexure-R -1) which clearly
States that 10 per cent B.C.R. promotion may be given
from amongst the persons in Grade IIT on the basis of
their seniority in the basic grade in supersession of
earlier insructions. As such, the DIT letter dated
30.11.1992, as referred to by the applicants, cannot be
taken into consideration for reckoning their Seniority.

Even the letters of the Department dated 7.3.1997,

23.6.1997 and 30.6.1997 ( referred to in para 4 of W.8.)
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in no way supersedes the appliéént; The aforesaiq
letters of 1997 yware issued in compliance with the
order of the principal Bench,CAT dated 7.7.1992, according
to which the promotion to 10 per cent BCR Post in the
Scalé of Rg.2000-3200 is required to be given on the
‘basis of Seniority in the basic gradé subject to

fulfilment of other conditions of B.C.R. promotion,

5, while referring to para 4.2 of the Q.p.

the respondents have Stated that the applicants were
dppointed as r.5. clerk in 1965. The |iprivate respondents
were also appointed as T.S.Clerk in the identical

8cale in 1962. s Such, they were Senior to the applicants
in the basic erade,i.e. T.5. Clerk. All the private
réspondents were initially appointed in the same post
and in the sgme scale of Pay as that of the applicants,
They were alsgo pPosted in the Same pepartment/office
unddr the Addministrative control of Chief General
Manager, Telecomnunication,west Bengal.-rhe private

respondents were appointeqd as T.s.clerkv B@eh before

the applicants.

6. while clarifying the Position furthep with
regard to g.c.Rr. Scheme in the light of order of
Principal Bench ,CAT dated 7.7.1992, which was upheld
by the Hon'ble gupreme court on 9.9.1993, the respondents
have stated that as the Private respondents werd
Senior to the apilicants in the basic $rade, they wers
granted NecesSsary benefits under the pem Scheme, which
Cannot be termeqd as Superseding the applicants on
the ground that they had been siven promotion in the
Supervisory grade in 1983 on the basis of departmental
éxamination of 1/3 quota. The resPOndénts have also

clarified that in Yiew of the Judicial order, as

referred to above, their departmental instructions gdated
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30.11.1992 had already become null and void and the i
same had been later on superseded by another departmental
letter dated 13.12. 1995 which is based on the verdict
Of the Principal Bench of CAT. later on upheld by the
Hon'ble supreme couit. With regard to B.C.R.Scheme

{referred to in para 15 of W.s.), the letter dated

13.12.199% clearly specifies that promotion to V
10 per cent B.C.R. posts in the scale of 33.2000-3203
o

is based on seniority in the basic erade subject to

fulfilment of other conditions of B.c.g. scheme,

namely, thos who are reqular employEes as on 1.1.19% and
completed 26 years of service in the bagic erade, ; y
inqludiag highem;gggge. The caSes of private respondents r
have been considered and they have been sranted

promotion tnder Bcr scheme, which is in consohance / &
with the judicial verdict, as referred to in w.s.

According to respondents, in terms of D@Tis letter

dated 13.12,1995, the applicants are junior to the

private respondents. In fact, the seniority list

Published on 1.6.1998 ~ shows that the aPplicants are

junior to the rrivate respondents in the basic ergde.

As such, there was no violation of rules while granting
BXR promotion to private respondents. this has been

explained in para 16 and 17 of y.s.

In view of the position explained in y.s.

the respondents have stated that the instant applicaticn
is not maintainable,

7. The applicants have filed a rejoinder to WeS.
While challenging the stand taken by the respondents
in theirvw.s.. the applicants have reiterated | the
points as referred to in the 0.a. It is stateg that

after completing 10 years of service as 7.3, clerk, the
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applicants appeared in the Statutory depattmental
examination. pfter qualifying_ in the examination,
they were promoted to the post of LSG clerk with

'effect fr om 22.5.1983, whereas, the private respondents

as. well as some retired personnel were still in the
feeder post of Time gscale clerk. The applicants had

been designated as gection Supervisor ang by'ﬁiqggg

‘ L

|

0Ex-Sald status, they had been supervising work of ||

Private respondents and other such persons. In the

meantime, One Time Bound Promotion Scheme was introduceqd
Dy the pepartment with effect from 30.11.1983 vige
notification dated 17.12.1983. 1t 15 the claim of the
applicants that introduction of such Scheme  will not
affect the rights of the épplicants who had been
Promoted  on regular basis from the basic grade to
the next higher $rade before 30.11.1983 in accordance
with the then PFrevalent rule and, as\such, ths applicants
would hawe to be Placed senior to th; private

respondents and other similarly Situated Persons, who
have already retireqd, In other words, it is the claim

of the'applicénts that  inspite of introduction of

one 7pime Bouna Promotion Scheme, the @pplicants are
entitled to retain their seniority. 1In this regard,

they have Placed relisnce on certain judicial Pronoucements
including the order of prinéipal Bench bf CAT passed in
0.A.1455/91 Srimati Santosh Kapoor & ors. vs. Ugion

Oof India) whiéh was disposed of op 7.7.1992 ang later

on confirmeq by Hon'ble APex court in civil ApPpreal
NO.3201 of 1ee3 {mion of India & others VS. smt. santosh

Kapoor gang Others), Biennizl cadfe Reviey (B.c.R.scheue)

was introduceg vide notificationvdated 16.10.1990. On the

as stated in the J+A. as well as in the rejoinder



to W.s. the applicants have stated that they are

entitled for the reliefs claimed by them. rhe gr adation

|
|
\
i
i
'

.

list dated 15.4.1989 {anndxure-a/3) ' shows that the

spplicants are SHABE] to  the privats respondents

and other retired personnel as the names of the
applicants have been shown in Part I1I for section
Supervisor in order of mertf. As Telegraph Assistants
and section gupervisor (Operative) are junior to
Section Supervisor(supervisory), the names of the
private respondents and other retired rersonnel have
been mentioned in Part III of the said gradation list.
It has also been pointed out on.behalf of the applicants
that one Time Bound Promotion Scheme and B.C.R.Scheme
did not have any statutory force and they are simply
ddministrative orders. In spite of that, the private
respondents and other retired persondel on completion
Oof 26 vyears of service were Placed in the scale

of Rs.1600-2660 which was further enhjnced to pay

Scale of Rs.2000-3200 on 10 Per cent BRC quota with
- effect from 16.10.1999. Despite the fact that the
\3/4/25§JZ applicants were promoted to the supervisory post
Aéﬁi://i;7 earlier to the privatearespondents and other retired

: personnel 4in the Pay scale of Rg.1400-2300 and, as
Such, the ppplicants are senior to them. It is allegeqd
that under one Time Bound pPromotion gcheme ang
BCR scheme, private respondents and other retiéed
Personnel have been given' g\ouble pr;omot‘ion notwithstanding
the fact that under BR Scheme issued vide por order
No+27/4/871-1E~II (PT.I) dated 30.11.1992 (anne xure -a/1)

fglly Safequarded the sSeniority of the applicants

who were promoted under 1/3rd merit quota.

8. We have considered the case of the applieants
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in the light of submissions made on behalf of the
parties and materials on record. Thery appears to be no
dispute so0 far as the factual pbsition of the case is
concerned. However, the dispute has arisen with

regard to entitlement of the applicants specially

. {
with regard to their Séniority and in respect of

the reliefs sought by the applicants. The basic
question for consideration is whether the applicants

are entitled for the relicfs claimed by them,

2. Before we proceed further, it would be
relevant to refer to certain ciréulars of the _
Department. The applicants have placed reliance

on the circular of the Department dated 30.11.1992
(annexure-a/1), which is a clarification letter issued

by the pirectorate. The relevant portion of the letter

is reproduced belows=

‘"A reference has been received regarding
the seniority of the Officials who were
selected in the 1/3rd quota of LSG or
otherwise and have not completed 26 years of
Service. The clarifications retarding BgR andg
restructuring of cadre in Group *c* and 'p°
has already been issuegq vide pepartment of
Telecom, letter N0.27=-4/87-TE.1T dated 18.3.82,

2. The matter has been examined and 1 am
directed to clarify that the Official who

are already promoted to the pay scale of
Rs.1400-2300/~ ip the 1/3rd quota of LSG

will rank senior to all those who are Placed in the
scale of Rs.]1400-2300/- under OTBP scheme,

Such provision ' is already available in para

22(b) of OTBP scheme order No.1-71/83 - dat
17.12.83, Sl /83 NCE  date

3. Such officials will retain their Seniority
&ven if their juniors have been placed in

the pay scale of R5.1800-2660 {.e, Grade-1IT

on completion of 26 Years of service. 1t

is further clarifieq that the promotion of such
officials Lo Grade =1v i.e. in the pay scale

of Rs.2000-32003 will also be governed by

their Sseniority as statsd above »

10, The Qrguments advanced on behalf of the
applicants with refersoce to gbove circular are
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contained in para 4.8 of the Q.A. In reiply: to para 4.8
of the O.a. it is submitted on behalf of the respondents

that judicial order is superior to departmental
order so much so that departmental order dated
30.11.1992 bpecame invalid following the judgment of
the Hon'ble supreme court dated 9.9.1993 and, accordingly,
atdetter NO-»??;';Z;%?S/%-'I‘E-II dated 13.12.1925 {ananexure-R -1)
was issued by the pepartment of Telecom with regard

to procedure for promotion to Grade IV (scale of

'RS.2000s3200) against 10 per cent posts in BCR Scheme.

It is clarified that promotion scheme under 1/3rd
quota for LSG clerk issued vide letter N0.15-14/74-TE
dated 16.6.1974 and 1.7.1974 stood withdrawn |
éonsequent upon introduction of ne Time Bound Promotion
Scheme, which was clarified in the Department’s

letter dated 9.5.1984 (Annexgre-R-2). 1t is further
clarified that sge drawal of the scale of R8.425-5640
does not entitle one for 10 per cdént B promotion

in the scale of Rs.2000-3200, which according to the
judgment of Principal Bench of CAT dated 7.7.1992,
which wayg subseguently upheld by the Hon'ble supreme
court on 9.3,1993 would be based on seniority in the
basic cadre, subject to fulfilment of other
conditions Prescribed in the 3CR, scheme, namely,

those who are regular employees as on 1.1.1990 ang.
had completea 25 Years of service in the ‘basic grade.
AS the ayplicants neither colRpleted 26 years of
Service nor were senior to the Private respondents and
Others in the basic grade, the question of Ssupersession
does not arise, AS per the presdribed Scheme and order
Of the Hon'ble court, as referred to above, 10 per cent
BCR promotion . is Fequired to be given on the basis

Oof seniority in the basic grade. s ber the verdict of tpe
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Hon’ble Supreme court datcd 9.3.1993 (ann Xxure-R-3), the
BCR promotion is admissible only for those employees
who are regular in their POSt as on 1.1.1990 and have
completed 26 years of se;vice as on 16.10.1990. 67“//
As the applicants entered in the service in 1963/thd
had hot completed 26 years of service on 16.10.1990,
they wers not entitled for promotion under BCR scheme
in the scale of Rs.1600-2660. Qn the other hand, as
the private respondents ang similarly situated
persons who have already retired and had completegd
26 years of service on the cut off- date, they
became entitleqd for the grade undger BCR scheme, which
w3s in consonance with the order of the Principal
Bench,CAT and the order of the Hon'ble Supreme Court

dated 9.9.1993, ss referred to above.

11, The letter NO.22-6/94-TE .11 dated 13.12.1995
Of DOT {annexure-r-1) is very specific ang clear.

The relevant portion Oof the s3id order is reproduced

belowsg

"sSubs as abowe.

Your kind reference is 1avited to to the

instructions contained in this office letters N0o.27-1/87.

TE-II dated 7.1.% and 18.2.9%4 gand letter
NOe27=11/94 =g~ dated 30.8.94 which stipulata
Promotiong to Gr.1v in the scale of Rs.2000~3200
fagainst 10; posts in the Bcr), as per the
seniority Position in Grade III. The said procegure
had been challengeg by certain Oofficials before the
CAT., Principgy Bench, New pelhi by filing 0.a.

The Hon'ble CAT vide its Judgment dated

77.92 directed thga: the promotions to 13%
POSts in the Scale of Rs.2000-3200 would have to
be based on Seniority in the basic cadres Subject
o fulfilment of other conditions of the BCR, viz.
those who are regular employees as on 1.1.9%
and'had completed 25 Years of service in the
bgslc grade (including higher grades). The Dy
filed an sip against the said judament ang the
go;;'l:%e Suprimi court vide their order dated

.9, , UPNeld the judgment Of CaT Princdipal en
New Delhis gimilar application hag alss g;enB o



filed before other CaT Benches in the country
and in those cases as well, the judgments in
line with the judgment of Principal Bench, New
Delhi had been given.,

Review of the existing procedure of
promotion to Grade IV fow redesignated as
chief Section Supervisor) under the BCR Scheme
has been wunder consideratlon jn vjey of the
judgment of Principal Bench, New pelhi uhheld
by the gupreme court. It has now been decided
tn supersession of earlier instructions that
promotion to the gaid Grade-1v may be given
from amongst officials in Grade-III on the
basis of their Seniority in the basic grade.

The promotions would be subject to fitness
determined by the pPc as usual.

The cases of promotion to the said Grade-Tv
in the scalsé Of Rs.20083200 against 10% posts
under the BCR scheme may be reviewed and the Same
may be regulated accordingly restricting the
number of officials thus promoted strictly
to 104 of the posts placed in Grade-III. (scale of
RS.1600-2660) as provided in the BCR Scheme.”

12. It would be clear from the letter dated 13.12.1995
that the matter was reviewed by the pepartment in the
context of order dated 7.7.1992 of the principal pench
Of CAT and order dated 9.9.1993 of the Ho'ble sSupreme
court. It clearly states that the procedure of
promotion to Grade IV under BCR SCheme' has been considered
in view of those judicial orders and thereafter it

has been decided in Supersession of earlier instructions
that the promotion to said Grade IV may be given from
amongst officials in grade III on the basis of their
Seniority in the basic grade. The promotion woﬁld be subject
to fitness determineqd by DPC, as usual. The cases [} 3
promotion t> Said grade IV in the scale of Rs.2000-3200
against 10y EOSts under Bcr sbheme may, therefore, be

reviewed and the same may be regularised accordingly.,

15. Regarding Jne Time Bound Promotion scheme,

instructions were issued vide letter yo. 31-26/83 ~PE dategd

17.12.1983 by the office of the DGP«T giving ge taile
TN '—-l.f' 7T L LAy ! ,__—i‘f:::“""f"mz y
IR e e 2 Rl
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regarding procedure to be followed in this regard.
The said scheme was brought into force from 30.11.1983,
It is stated therein that all the officials belonging
to basic grades in Group 'c' and 'p' to which
there is direct recruitment either from outsige
and/or by means of limited competitive exarination
from lower cadre and who have completed 16 years of
service in the grade, will be placed in the next
- higher grade. the officials belonging to the operative
cadre listed in apnnexure-p of the Scheme were covered.
The detailed Lrrocedure was given in the sa3id letter
v{/ﬁdyf as to how to proceed in the matter including consideration
. of the cases by pepartmental Promotion Committee.
//////, another scheme, namely, BrRC Scheme was issued vide
DOT No. 274/87-TE-II dated 16.10.1990. The said letter
containéd detailed instructions with regard to
Procedure to be followed with regard to promotion
under BRC. It is stated thetewith that Biﬁnnial Cadre
Review will be applicasble for only those cadres for
Group *C' and 'p* for which Scheme of One Time Bound
. Promotion on completion of 16 Years of service in
the basic grade is already in existence. The said
Scheme will be applicable only to those  reqular
emplpyees who were in service as on l1.1.199%. Necessary
posts were to be created by upgradation under
powers of CeM's in consultation with their agcredited
finance. certain clarifications were also issued vige
letter N0.26-6/9%0-TE.IT dated 11.3.1991. The clarification
No.8 states that only officials who have completed/
will be completing 26 years of servicg or more on
the crucial dates for Blennizl cadre Review will be

eligible. However, the Seniority of senior officials will
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not be affected. This clarification was given in
reply to the question whether seniors, who have

not comgpleted 26 years of service, are eligible

because juniors have completed. A question had been
raised in Item No.1l0 whether offic%f&g al:eady'
having scale 0f Rs.1600-2600 will rank senior to

qyota.@s.2000-3200) « The clarification issued in this

regard 1is that seniority of official is to be maintained ||}

official in the pay scale of Rs.1400-~2300 for 107( , "

with reference to the basic cadres and functional
promotion posts they hold and not merely with
reference to the pay scale. purther clarifications
were issued vide DOT No.27¢4-TE dated 18.3.1992,
On the quesgion  of seniority, it was stated that !
officials alresdy in pay scale of Rs.1400-2300(6radd II)W
before introduction of OTH’ scheme will rank en block [
senlior to all those who ehtered the pay scale of
Rs.1400-2300 after introduction of éTBP Scheme,
Further; clatification was issued vide par letter

NO.27-4/87-TE.II (Part I) on 30911.1992 clarifying

the scale of Rg.1400-2300 under 1/3rd quota of LSG
will rank senior to all those who are placed in |
the scale of Rs.1400-2300 undei OTBP Scheme. such I
officials will retain seniority even @&;@g@h%
their juniors have been placed in the‘scale of

Rs.1600-2660,1i.e.Grade IIT on completionA of 26 years
Of servicd. It was further clarified that promotion
of guch official to Grade IV in the pay scale

Of Rs.2000-3200 will also be governed by their W

14. The baysic é\{é%”’sue for. consideration g

seniority as stated in the 8a3id letter. ,
|
|
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whether the applicants are entitled for promotion

in the grades of Rs.1600-2660 and Rs.2000-3 200 along
with consequential benefits with effect from 16.10.1990
and whether their seniority is required to be |
determined, accordingly, vis-a-vis those who were
junior to the applicants in Grade II as the applicants
had been promoted to the post of LSG clerk in the scale
Oof Rs.425-640 thtough‘ departmental exam;nation with
effect from 22.6.1983, whereas the private respondents
were not in the same scale at the relevang,\timgg
Before we proceed further, it would be relevant to
refer td certain judicial pronouncements on which

relisnce has been placed by the parties,
/
15, The learned counsel for thexﬁpplicants

hawe placed reliance on the arder of Bangalore Bench

of CAT passed on 3rd August 1993'19 @mA.433/§§?fé@rders
pa3ssed by Principal 3ench of car on 7th June 1994 in
DeAe1713/93  and 2.2.2597/93,) order of Hon'ble |
Supreme Ccourt passed in_civil Appeal N0.2736 of 1991

on 13.11.1992 in the matter of pr. M.S. ‘xlyas- and
others vs. ICAR and others (AR 1993 sc 384)%so far as
order of Hon'ble supreme court  is concerned, the
facts and circumstances of the Case are quite different

from the facts and circumstances of the instant %.A.

HOowever, there is a similarity between the case

/ D

of the applican»s and theféf,,4 :

RS

e

'ww\h>¥4hfxv -

referred to above. ye have gone through these orders.

In 0.A.403/92 vhile passing the order, the Bangalore

Bench of CAT had taken note of the oarder of principal

Bench passed in DeA.1455/91 (smt. Santosh Kapoor and others
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vSs Union of India ), and the said order was passed
on 3.8.1993 granting certain reliefs to the applicants
Oof that J.A. @bviously, at that time the order of the
Hon'ble Supreme court  passed on 9.9.1993
(Annexure R-2) was not available. In 2.3.1713/93
and D.A«2597/93 the Principal Bench of CAT had
granted certain reliefs to the applicants of those
Oas, keeping in view the order pdSSed by the pangalore
Bench of CAT in 0.a.403/9%2. There is noimentiog of the
order of the Hon'ble supreme court passed on
9.9.1993 {annexure-R=-32). Even though the order of
the Hon‘ble suprzme court ﬂ e waS%lifEQ;;e@ on»i T
9,9 1993,d_uhere is no mention of the said order of
the Hon'ble Supreme court in the order passed in
J.A.1313/93 and 3.A.2597/93.

16.. The respondents have relied on the order
of Principal Bench passed in 0.7.1455/91 on 7.7.1992
which was ultimately wpheld by the Hon'ble supreme
court vide their order datdéd 9.9.1993 (Annexure-R%) .
The order of the Hon'ble Supreme court is very specific.
Based on the order f the principal pench of CAT

in 0.A.1455/91 and upheld by the Hon'ble Supreme court

on 9.9.1993, necessary instructions were issued by DT
vide fheir letter dated 13.12.1995, the relevant portions
of which have been reproduced in para 11 gbove. The
letter dated 13. 12.1995 of par, as referred to above,
is very specific and clear so mach so that the
pfomotions under BCR Scheme is required to be given

on the basis of seniority in the basic gfade and on
completion of certain number of years in service as

is clear from para 3 pfﬁéigﬁkghe Private respondents

had entered into service in the bgsic grade before the
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applicants joined as TS clerk. Hence, they were given
the beneifts of OTBP scheme and BCR Scheme. The apglicants
have claimed that they should also be given the
benefits in terms of aforesaid orders as the respondents
have given retrosigective and consequential benefits to
some of the juniors to the applicants, na&ely,sﬁﬁ?ﬁbzu.
sanyal, shri s.N. Missir, shri N+K.Chakraborty,ghri K.x.
Migga » Shri B.K. cChattopadhyay:} and shri vamuna Singh.
As already pointed out earlier, the promotion under
BCR Scheéme is not automatic and the same has to be

- given in terms of the prescribed instructions of the -
Department. The matter was reviewed by the pepartmént
as is clear from the letter dated 13.12.1995, which is
based on the order of the Principal Bench of CAT dated
T.7.92 ?ﬁésedfin 1455/91 and upheld by the Ron'ble
supreme Zourt on 9.9.1993. e have taken note
Of the seniority protection given in the earlier

circular of the pepartment dated 30.11.2992 but the

Situation significantly changed with the issue of
departmental circular dated 13.12.1995, which is based .

on judicial verdicts. It is settled principle of law
that judicial verdict is superior to any departmental
\/”/M instructiony and the same has to be followed.
17. From the above analysis of the case, we
find that OTEP and BCR Schemes were both
disgussed by the Principal Bench of car while
disposing of O.A.145&/91./The basic principle for
promotion éndége the aforesaid schemes have been laid
@own therein which was finally upheld by the
Hon'ble gupreme court vide their order dated 9.9.1993. -

Based on the aforesagid orders, the poT issued circular

dated 13.12.1995. we are convinced with the arguménts
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@dvanced on behalf of the respondents in the matter and
for issue or circular dated 13.12.1995. With the issue
of aforesgid letter, the position significantly changed
‘with regard to implementation of OTBP/BR Schemes ang
consequently it had jits impact on seniocrity position, '

There is a close connection between the two schemes.

It is noted that orders dateg 74321997, 27.6.1997 ang
30.6.1997 (Anne xure - /2 series) were issued in pursuance
to DQT circulars dateq 13.12.1995 ang 10.5.1996 on
review of the matter. Therefore, neécessary action in this
regard was taken by the respondents in accordance with

latest prescribed instructiolis on the subject.

18. In view of the facts and circumstances of the

Case as stated above, we have reached conclusion that

this 0.A. has n> force and the same is,accordingly, -
dismissed,
19, NO order as to the COsts,

{M. Chibber) - (L.R-K-Prasad)

Member (r) Member {a)

Mahto -




