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Being aggrieved by and dissatisfied with the order of
appointment to the post of 080 (Planning) with headquarters at
Calcocutta vide letter Mo.l4l of 1997 dated 20.10.,19%7

(tnnexure/0), the applicant, Shri aAggarwal who is  holding the

post of Chief Commigsioner of Income Tax, Calcutta has filed this

' \ g g g e m": K . ' Pl
application before this Tribunal alleging that the impugned ordsi
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vof transfer dated 20.10.97, Annexure/D to the application has

been issued with collateral purpose and malafide intention or
wit%-ulterior motive in order to accommodate Shri P.K. Sharma,
CCIT, Calcutta. It is also stated that the said impugned order
of transfer was not issued in public interest. According to the
applicant, he was promoted and appointed to the grads of of Chief
Commissioner of Income Tax by the President of India, as he was
posted as CCIT, Calcutta by the President, the appointing
authority of the applicant by an order dated 13.9f97, Annexure/C
o  the application and accordingly he joined to the said post of
Chief Commissioner of Income Tax, Calcutta on 19.9.97. .But it is
a8 surprise to him that he has been transferred by the Under

Secretary to the Govt. of India by issuing order of appointment

“to the post of 0SD(Planning) with headquarters at Calcutta by the

impugned order dated 20.10.97, Annexure/D to the application. It
is categorically averred in the application tﬁat the President of
India has not créatedvany postvof 0sD(Planning) by any Gazette
Motification. éand it is stated by the applicant thaf‘ﬁe has been
transferred by way of appointment from functional postito non
functional post, which was not in existence on the date of issue
of transfer order on 20.10.97(Annexure/D). aecording to the

applicant, the instant application is arbitrary and violative of

CArts. 14 and 16 of the Constitution and without jurisdiction and

thereby the impugned order of transfer(aAnnexure/D) is liable to

be gquashed.

2; The respondents contested fhe application by filing a
written reply, stating inter-alia that there is no malafide
involved in the order of transfer and that transfer order was
issued for administrative exigencies and in public interest. Tt
is also stated that in the reply that the transfer of a Govt.
servant, appointed to a cadre of transferable post, from one post

to another post, is an incident of service and it 1is nothing but

a table transfer within the same office. The respondents
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Categorically admitted in their reply that the post of  Chief
Gbmmis&ioner of  Income Tax and the post of OéD(Planning) are at
the same level and that transfer to the post of R (planning)
was issued after appro?al of the Competent Authority. éccording
to the respondents, the post of o0sp (Planning) was not created by
the Pres 1denf by notification 1n the official Gagette but it was

created by the Competent Authority {. &., the Finance'Minster”

4Govt. of India. In view of the judgment of the an’bla Supreme

Courf reported in 1991 Suppl. (2) scC ¢59 (Sh11p1 Bose and other>
V. State of Bihar), there is no reason to interfere with order
of transfer issued by the  Competent Authority in  the
administrative exigency~ S0, order dated 20.10.9?7was issued for
administrative reason and in pﬁblic interest So, the
application is devoid of merit and is liable to be dlomlssed

3. My, Bhaftacherjee learned advocate appearing oﬁ behalf‘ o f
the applicant submits | that it ié :Not a routine transfer, as
stated by the respondents in their reply, but on a perusal of the:
impugned ordér dated 20.10.97, Annexurea /D it is clear that he has
been appointed as 0SD(Planning) with headguarters at Calcutta,
which is a nonfunctional post and was non-existent on the date of
issuing the order, Annexure/D  to the application. He fufther,
submits that the 'applicant.,hasv been appointed as  Chief
Commissioner of Income Tax, Calcutta on promotion by the
Presideht of India who is the appointing authgrity by a letter
dated 13.9.97, but the Under Secretary, Govt. 6f’Indja, Minigtry
of  Finance, Department of Revenue shifted him from the post of
Chief Commissioner of Income Tax, Célcutta to the post of o0sp
(Planning) within one month from the date of joining at Calcuttav
and that indicates that action has been taken by the respondents
in order to accommodate Shri p.K. Sarma, CCIT; Calcutta, who is
junior to the appliéantu Learned advocate for the applicant
'urtﬁer submits from the record that there is a smack of malafide

\

apparent because of the fact that it is within the kKnowledge of



-G -
the respondents that the applicant would retike from the said
post of Chief Commissioner of Income Tax in the month of October,
1998, but he has been appointed as 0SD (Planhing) with
‘headguarters at Calcutta for one year for compietion of the job
from the date he would éssume the cHarge of the post of 030
(Planning). Referring to this order dated 20.10.97 (Annexure/D)
Mr. Bhattacharjee, ld. advocatevfurther submits that the letter
ifself'indiaates nonwapblication of mind for such transferiissued
by respondenf No.2, Under Secretary to the Govt. of India, wha
issued the impugned order of appointment of the applicant as 08D
(Planning) having no authority to do so, without approval of the
President of India and since the post was not in existence‘on the
date of issuing the transfer order dated 20.10.97, the respondent
MoL2, Undér Secretary to the Govt. of India had no Jjurisdiction
to appointment the applicant to such post and thereby the entire
action of the respondent No.2 is wholly malafidé, arbitrary and
without jurigdiction, Mr .. Bhattacherjee, ld. advocate further
has drawn my attention to the notification regarding the method
o{ procedure ¢ﬁ/ creation of the post under nonwplan4scheme anel
plan schéme which was notified by the Govt. of India, Ministry
of Finance No. 7(2)-E(Con)/95 dated 36.5.95 published at page &%
of the Swamy " s Complete Manual on Establishment and
Administration, corrected upto Ssptember,- 1996 (6th Edition)p
1997. Referring to the aforesaid notification regarding creation
of the post, learned advdcate for the applicant submits that the
post of 0SD(Planning) which is eauivalent to the post of Chief

4

Ccommissioner of Income Tax, as admitted by the respondentﬁﬂ
requires approval of the Cabinet before creation of the post, but
in the instant case no Cabinet approval has been obtained by the
respondents for the purpose of creation of the post of 0SD
(Planning) which is under challenge in this case. 8o the order
;of subsequent oreation of the post by the letter dated 7.11.97

(Annexure/R1L to the reply) with retrospective effect does not
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help the respondents to support the case of the transfer in
public interest and thereby the impugned order of transfer is
liable to be quashed.

4. Ms . Banerjee, learned advocate abpearing on behalf of
the respondents strenuously argued before me. that the order of
transfer does not suffer from any infirmity in view of the
instruction issued by the Government of India under notification
Finance Memo No.F 12(11)E.11(59) dated 4.4.59 regarding creation
of the post of officers of special duty. Referring to the said
notification dated 4.4.59 on the subject MS . Banérjee submits
that the Government is competent to create a post of Officer on
Speéial Duty in the administrative exigency and that decision of
creation of post was taken by the Government with the approval of
the Finance Minister on 3.10.97 and no notification was aﬁi**”'"
necessary for creation \of that post of 030 (Planning) ax
submitted by the applicant in this case and thereby.the applicant
cannot have any grievance for the purpose - of transferring him
from the post of Chief Commissioner of Income Tax, Calcutta to
the post of 08D (Planning) created by tHe Central Government in
the administrative exigency. Ms. Banerjee further submits that

. the applicant has no locus standi to challenge the order of
trahsfer issued by the competent authority in the administrative
exigency and the applicant has totally failed to prove that thefe
was a malafide on the part of the respondents for the purpoée of
transferring the applicant from the post of Chief Commissioner of
Inéome Tax to the post of 08D (Planning) with headquarters at
Calcutta. Ms. Banerjee also relied upon the decisions 'reported
in AIR 1995 SC 1056 (State o% Madhya Pradesh and another v. $.8.
Kourav)., AIR 1993 SC 2476 (State of Punjab and others v.
Joginder $ingh Dhatt) and AIR 1974 SC '555: (E.P. Rovappa V.
State of Tamil Nadu and another . Ms. Banerjee further submits
that the power of transfer has been delegated to the Head of the

Department by provisi®n of the Rule 6 of the F.R. and under such
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delegation of the power, Chairman of the Central Board of Direct
Taxes is the Head of the Department and he initiated the proposal
of transfer of the applicant in public interest and accordingly
he was transferred from the post of‘CCIT to the newly created
post of 080 (Planning) though no notification was issued by the
Department as pér the decision taken by the Chairman of the
Board. It is also the submission 6f Ms.  Banerjee that Chairman
took the decision on 3.10.97 with approval of the members of thé
Board. So no question of malafide arises, as alleged but for the
purpose of allegation of malafide, no name of a particular
officer has been mentioned in the application and thereby the‘
allegation of malafide cannot be accepted unless a particular
officeé, is pointed out stating that he exercised his power for
gxtraneous cbnsideration and with malafide intention and
ultimately she submits that the application is devoid of merit
and is liable to be dismissed.

5. I have considered the submiggions of the learned advocate
of both the parties and perused the records @f the case. The
respbndents have also produced the relevant- file. pagarding the
impqgned order of transfer issued by the Under Secretary to the
Government of Iﬁdia. It is %ound that the impugned 'order of
transfer was issued under signature df the respondent Noné, i.e.,
Under Secretary, Govt. of India, Ministry of Finance on 20.10.97
and the applicant moves this application before this TEibunal on
27.10.97 with specific allegation that the President‘gf India has
not created any post of 08D (Planning) atACalcutta by way of aﬁy
declaration or order by authofity,'but he was apprinted as 0SD
(Planning) from the post of CCIT, Calcutta. | So  there is no
dispute, on admission of the respondents, fhat no notification

regarding creation of the post of 08D (Planning) at Calcutta has

been published in any Gazette of Govt. of India before order of

transfer contained in a letter dated 20.10.97, aAnnexure/D to the

application. Under Secretary to the Government of India had
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igsued the impugned order of transfer, as it has been decided by
some authority, the letter does not indicate whether the
President had .monsidered to appoeint Shri Aggarwal, as 0sD
(Planning) headquarters on 20.10.97. But the letter dated
13%.9.97 (Annexure/C) issued by the Difector to'the Govt. of India
relating to the transfer and posting of some CCIT on promotion,
clearly indicates that the President has been pleased to transfer
and post him as CCIT, Calcutta from thye post of CC, Bhopal with
gffect from the dafe of assuming the charge until further orders.
Accordingly, the abplicant joined Calcutta as CCIT on 19.9.97 and
the applicant has been transferred and posted against the post of
CCIT at Calcutta vice Shri A. Chatterjee. But it is found from

gLa}JYWr‘
the\}etter dated 20.10.92Apara 15 of tye reply of the respondents

2 2 -9F that the applicant has been appointed to the post
as  08D(Planning) headquartefs with apﬁroval 'of the Finance
Minister of Govt.of India not by the President of India, though
the said order also does not.indicate who had decided to appoint
the applicant as 0SD (Planning) at Calcutta from the post of CCIT.
at Calcutta.

5. It is found. that the applicant mo?ed an application
before this Tribunal on 27.10.97 and obtained the. sta? order

against the impugned order of transfer dated ‘20,10.97,

Annexure/D. After getting the stay order from the Tribunal, the

" respondents woke up from the sleep and realised that a Gazette

notification was required to be issued for the purpése of
justifying the o}der of transfer and accordingly by a letter
dated 7.11.97, Under Secretary to the -Govt.l of India had
communicated sanction of the President of one post of 03D
(Planning) in the scale of Rs.7300-7600/~ with headquarters st
Calcutta for implementing the long term perspective pian for the
functioning of the Department of Revenue, CBDT, -which will
integrate the manpower development and the infrastru;ture

requirement in the perspective of computerised functioning. e~
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sahction ‘order further . indicates that this post Qill carry the
same pay of CCiT. The post was sanctioned with effect from
3.10.97 for a period of one vear. It was derived from the said
letter dated 7.11.97 that one post'of CCIT, Caloutta will be Kept
vacant in lieu thereof, during thelﬁeriod the said post will be
operative or until further orders whichever is earlier. That
sanction order dated 7.11.97, aAnnexure/R to the reply further
supports the case of the applicant that on the date of issue of
the impughed order of appointment of the applicant as Q3D
(planning)? no Gazette' notification regarding creation of the
post of 08D (Planning) has been issued though decision was taken
in the note dated 3.10;97 by the Department on 3.10.97 that the
said pbst of OSD (Planning) would be assigned to the applicant.
In ~supbort of this action the respondents produced the relevant

file where Chairman, CBOT passed the following order on 3.10.97:

“Shri R.B.L. ﬁgaﬁwal stands posted as CC~I1, Calcutta,

vide order dated 13.9.97. He Jjoined there on 19th Sept.

e The Board has, for some time, been feeling the need
for a senior officer to evolve a long~term perspective
plan for the functioning of the Deptt. which will
integrate the manpower develcopment and the infrastructure
requirements in the perspective of computerized
functioning. Ideally, the officer should have had a long
field experience to be able to do this job well.

3. It is felt that Shri R.B.L. Agarwal should be given
this assignment. He can be designated as 0SD (Planning).
He can continue functioning from Calcutta, so that the

need for a transfer is avoided. He can be given a vyear’s
time to complete the job.

4. The charge of CC-I1 Calcutta can be held as an
additional charge by CC~II, Calcutta during this period.

% This proposal has the concurrence of other Members
in the CBDT."
It is found that this note was approved by the Finance Minister,
thereafter, it was sent to the Dept. for necessary action. From

this note dated 3.10.97, it is also found that the Chairman,

proposed that Shri Agarwal be given the assignment off the

scheme. But the Under Secretary without publi$hing any

notification, had issued the appointment of the applicant as 030

1997.
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(Pldnnlngj at  Calcutta on the basis of the said decision dated

A careful scruting  of  the ahder contained in the note
dated 3.10.97 jissyued by the Chairman, CROT indicates that th@
Chairman felt that the chargs of OSD (Plahning), should be
assigned to Shri Agarwal (applicant) and the charge of CCIT,
Calcutta can  be held as additional charge Ey LCT, during thié
period. It further shwwﬁ that Shri ﬁgarwai cén be given a vear’s
time for the same, though it was not known to the Dapt; . that

Shri Agarwal  would retire in the month of Flst October, 199,

But the said note dogs not clearly  indicate any  proposal  for

Creation of ANY new post of OSD as Was made by the Government (o3
noti f cation dated LAL08T wide Annexure,; R1 to  the reply  with
retrospective effect from 3.10.97 for a4 period of one vaar with
the approval of the Finanga D&partmentn According  to  Ms,
Banerjse no Gazette notification for creating of POst s required

for the purpose of appointment as 80; mers official letter of

appointment is sufficient for the pUrpose of assignment of cuty

ot post in view of  the instruction contained in meme
5

No.F.L12(1)-E1a/59 dated 4.4.5%. If it

¥
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B9 why  respondents

issued notificatic STETNE T o T N ) régarding creation of post.
Whatever might be the case but the fact remains That nm pdst cof
8D (Planning) has been sanctionsd Ly the President till 711,97
for which the Under Semr@t&rv had Yo issus order and  sanctionsd
oy the President on  7.11. 97 . But  If I look intm the latesy
circuiar regarding creation of the post under pian and  non-plan

*

8% referrad to above it is found that for creation of post in the

rank of 3ecretary  and Special Se ecretary to the Govt. of India

approval of the Cabinst and Administrative Ministry is rmqulrwd

Bimilarly for creation of the non-plan post of Sec retdry Special
Semretarym Pl . Searetary,  Jt. Secretary . or equivalent post,
approval of the Cabinet and  the aAdministrative Ministr is

{_.1".

required, On & comparison of the two notification dated 13.5.5



r
4
x

Ao

e

ooyTme

CTA SRR e

'”lO'"

35 relied upon by the learned advocate for the applicant and the

notification dated 4.4.59 as relied upon by the learned advocate

Ms. Banerjee, it is found that the creation of posts of 0Officer
on Special Duty wupto the rank of Dy. Secretary to tﬁe Govt. ofF
India can be sanctioned by the Department. The said notification
dated 4.4.5%9 further indicates that the Department is not
permitted to create another post of O0fficer of Special Duty in
the level of CCIT. Besides, from the letter of sanction of
creation of post subsequently issued by the Under Secretary of
Finance Department vide letter dated 7.11.97, aAnnexure/Rl to the
reply' it is seen that one post of CCIT sanctioﬁed for Calcutta
region in the scale of Rs.7300-7600/~ has been converted as
OSDfPlanning) with headguarters at Calcutta. ﬁccofding to the |
respondents, there are three posts of CCIT at Calcutta region and

three posts are occupied by . three officers including  the
applicant. So onh the basis of the letter of creation dated
7.11.97, the appligant, shri Aggarwal has been.appointed against
thé post of 08D (Planning) Ywith headquarters at Calcutta for
implementing the scheme in question. But it is not clear as to
why Shri éAgarwal could not be- assigned with the duty of 030
(Planning) in adgition to his normal posting as CCIT, Calcutta
without keeping one post of CCIT, Calcutta vacant in lieu of 030
(Planning) in Calcutta region for a further period of one vyear.
However, the power of judicial review of the order of transfer by
the Court of Tribunal is circumscribed by the catena of decisions
of the Hon’ble apex Court. Normally order of transfer of Gowvt.
servant should not be inéerfered with by way of judicial revie@
unless an order of transfer iz malafide or paséed under
colourable exercise of power."In other words, order of transfer

can be set aside or quashed by the Tribunal or Court, if the

“Tribunal is satisfied that the order suffers from malafide,

“arbitrariness or non-application of mind to the relevant facts.

Theilearned advocates of both the parties cited various decisions
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of the Hon’ble Apex Court in this regard. But I do noy like to
burden the judgment with all the aforesaid decisions when the law
is now settled in this regard. But I like to refer the decision
of N.K. Singh v. Union of India & others, reported in AIR 1995
SC 423 wherein the Mon’ble fApex Court held as below:
“Transfer of a Governmént servant in a transferable
service is a necessary incident of the service career.
Assessment of the quality of men is to be made by the
superiors taking into account several factors including
suitability of the person for . a particular post and
gxigencies of administration. Several imponderables
requiring formation of a subjective opinion in that
sphere may be involved, at times. The only realistic
approach is to leave it to the wisdom of the hierarchical
superiors to make that decision. WUnless the decision is
vitiated by mala fides or infraction of any professed
norm oY principle governing the transfer, which alone can
be scrutinised Jjudicially, there are no judicially
manageable standards for scrutinising all transfers and
the courts lack the necessary expertise for personnel
management of all government departments.  This must be
left, in public interest, to the departmental heads
subject to the limited judicial scrutiny indicated."

In 'view of the aforesaid decision I am satisfied that the
respondents were not justified to issue a subsequent notificétimn
regarding creation of fhe post when they received the notice from
this Tribunal that the matter has been stayed on the ground that
the .applicant has been appointed to a post which is nén~existent
on the date of transfer. When Ms. Banerjee specifically argued
before me that creation of the post need not be notified in the
gazetté notification. In this connection I would like to  refer
the deciéion taken in the case of Anil Kumar Chowdhury v. Stéte |
of Assam and others, reported in (1975) 4 SCC 7 where a .$imilar
guestion was raised whether declaration of equivalence with
“cadre pogt’ is to be mage by the State Government with approval
of ﬁhe, Central Govegggent _and whether sqch declaration can be
made ex post facto. In para 1l{of the said 5udgmeht the Hon’ble
fApex Court held that there can be no declaratiqn without a formal
notification. Governments speak and act formally and in solemn
writiﬁg, not infotmally, In the present cgge ne fbrmal,

declaration is found on the date of transfer. I find similar



N - 17 -

things happened in this case. No notification fof creation of
! | the post was made or issued by the authority on the date of.
Z issuing the transfer order dated 20.3.97 whén Under Secretary to
the Govt.  of India appointed the applicant as 03D (Planning)
from the post of QCIT, Calcutta. 1In para 8 of the said “judgment
it has been observed that the bone of contehtion is that these

i posts were not formally declared equivalent to “cadre posts’ with

the Union Government’s approval and service therein W35S

insufficient to back the right set-up and the Hon’ble Apex Court
answered this question stating that a miss is as good as a8 mile
and continuity means continuity. The short—hiatus destroys the.
credenfial for seniority accumulated by long officiation, In
view of the aforesaid circumstances, however; I find that after

receipt of the letter of appointment on 20.10.97 the applicant

had rushed to this Tribunal challenging the validity order dated

g . 20.10.97 on the ground of malafide without disclosing the name of
the respondent who acted with maliee in this case. It is very
mdlia

difficult to proygﬁon the part of the applicant. But admittedly
the Tribunal granted stay of the impugned ordér dated 20.10.97
and that stay still is in force. The learned advocate, Mr.
Bhattaéharjee appearing on behalf of the applicant submits that
since the application has been admitted for hearing, thereby the
guestion of filing representation to the 4authority has become
redundant beéause the court can decide the case on merit. I dg
nét dispute with this fact, as submitted by Mr. Bhattacherjee on
that score, but the matter of transfef is to be decided by the
competent authority in the exigency of the service agd that power
should not be taken away by the Tribunal or court by way of
judicial review.
6. In view of the aforesaid circumstances I think fﬁat it is
46’////;f;it case to direct the applicant to make a reﬁresentation to

1
P

? an . :
the competent authority” E@@h&ﬂg the groundg¢ stated in the
e

application afresh and the respondents shall consider the
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fA 7¥iif%aﬁw in the light of the allegations made by the applicant
as well as made before this Tribunal, as mentioned in the
judgment with a reasoned and speaking order within twq month#
from the date of 'gubmiséion of the representation by the
applicant and accordingly the applicant 'is directed to make the

representation before the authorities within seven days from the

receipt of the certified copy of this order and the réspondentﬂ

‘shall dispose of the representation within ohe month from the.

date of receipt of the representation and communicate the éame'tm
the applicant with a reasoned and speaking order in the light of
the discus«ion made in the judgment. and with this observation I
dispose of the application awarding no costs, but it is dlrected

that till the disposal of the representation the applicant should

" not be disturbed.

Lﬁ”qyk

(D. Purkaya
- MEMBER (J)

7.4.1998



