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D.;Purkaystha, I

1

The queétion before us for decision in this application'

is to see as to whether the appointment of'the respondent N6,5,

Shri Tapan Kumar HMistry, E.D.M.C.  at sandelerbill, B.P.O.

bfpassing the applidant was legally -juétitied or notf The
grievance of the appllcant in éhbrt is that he sécuréd highef ,
marks-| than the respondent No.5, but he was not selected for the
said %ost and the respondents selected respondent .No.S for 'the

said post bypéssing the eligibility of the applicant as per rules |
| .
‘ v
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and therefore, he is entitled'tO\get the benefit of appointment

after setting aside fhe order of appointment in’ respect of

" respondent No.5, Shri Tapan Kumar Mondal in view of the judgment

of the Hon’ble Apex Court, reported in 1997 SCC(L&S) 468 (Baliram

Prasad vs. Union of India & Ors.).

BRSNS - afiie o)

2. The respondents did notlfile any written reply‘ in this

v

case. Mr. Dutta, learned'ad90cafe appéaringvon behalf of the
respondents sqbyits that there was an instruction cont&ined in
the DG,P&T’f memo dated 17.i0.66 stating inter alia that near
relative of the postal employee should not bg_appointed fo work

in the same Branch Post Office as EDBPM or EDMC. Since the

father of the applicant has been working in the same post office

as ‘EDBPM, he was not selected. So, according to the feépondents.

the application is devoid pf merit and hence it should Be
dismissed. | |

3. We have considered.the submissions of the learned counsel
of both sides and perused the records of the.case.' We have also
‘gone throdgh thé judgmenf.of the Hon’ble Apex Court and we find
that the Hon’ble ApeX-COUft had considered exactly thersimilar
questiﬁn as raised in this applicatioﬁ on the basis of the
judgmeht passed by tﬁe Patna Bench of this Tribunal. In the said
judgment the CAT, Patna Bench had taken the view fhat though the
applicant was more qualified than the private resbondent No.7, he
was nof rightly.appointed in the .post since he was disqualified
due Vto the ,fact'that his Fousiﬁ brother was already working in
the same Post Office as Extra Department Delivery Assistant  and

r

consequently the Tribunal dismissed the application bearing 04

No0.192/94 and confirmed the appointment of respoﬁdent No.7 in the

said post. But the aggrieved party preferred an appeal before

the Hon’ble %upreme Court and xhe Hon’ble Supreme Court set aside-

the order of the CAT, Patna Bench. The Hon’ble Apex Court in

that case has taken into consideration the aforesaid notification

dated 17.10.66 and observed that notwithstanding the authorities’

Y,
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_ decision to avoid employment of near relétivés in the same
office, a candidate related to (cousin brother of) a person

~ working in the same Post Office as Extra_(Department Delivery

> ' . -
Assistant not ' ipso facto ineligible. . Rather denial of
‘appointment to a more meritorious candidate on that mere ground,
held, totally an arbitrary exercise of power and hit by Art. 14

of the Constitution and in view of much better academic ' record,
. 7 oy . .

the appellant directed to be a pointed 1in place of the
' s
respondent.

-

4. _ Since the matter had already been settled by thé Hon’tle

apex Court, we.are unable to accept t e contention of MHr. Dutta,

[ 4

learned advocate .for the résponde ts and to take a dlfferent

'
s

view. Therefore, in the result we | set as1de the order of
'appointment of respondent No.5, Shri Tapan Kumar Hlstry in the
post of EDMC and direct the respondents to consider the case of B

¢

the app11cant for app01ntment to the sald post accordlng to his
merit within a perlod o; one month fro the date of communlcatlon
of this order. Be it mentloned here t at the respondent No.5 did
not appear before this Tribunal and dll not file any‘ countgr,
- though he was served with a copy of th s app11cat10n. 1t is also

ordered here that the applicant uoul not get any arrear of pay

and he would get the pay only from the |date of his joining the

vduty. With this observation the a pllcatlon is disposed of

awarding no cost.
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