CENTRAL ADMINISTRATIVE TRIBUNAL
: . CALCUTTA BENCH
.. -~  OA 869 OF 1997 WITH MA 142 OF 2000

Present : ‘Hon’ble Mr. D.Purkayastha, Member(J).

Honn’ble Mr. L.R.K.Prasad, Member(A)

L4

Narendra Roy Chaudhuri

) Constable, Central Detective
Training School, Bureau of
Police Research & Development
M/o Home Affairs, Govt. of India,
30, Gorachand Road,
Calcutta-700 014

VS

1. Union of India through the
Secretary, M/o Home Affairs,
Central Secretariat,
New Delhi-110 011

Director, Bureaun of Police
Research & Development, '

M/o Home Affairs, )

Block No. II, 3/4 floors,

CGO Complex, Lodhi Road, : .
New Delhi- 110 003 '

3. Principal, Central Detective
Training. School, Bureau of .
Police Research & Development,
30, Gorachand Road,
Calcutta-700 014
4, Shri R. K.Mondal,
Head Constable,
Bureau of Police Research , :
. and Development, Block-I1, 374 floor;
‘ CGO Complex, Lodhi Road,
New Delhi~110 003

0}

....3_resp0ndents
‘For the épplican; : Mr. P.K.Munshi, Counsel
‘For thé fespondents 1 to 3 : Mr. S.K.Dutta, Counsel
’ AHeérd on :23.7.2001 & 24.7.2001
Order on : 2f.4.2001

ORDER

' D.Purkayvastha, J.M.:

In this OA,‘ the applicant has esséntiallyAchallenged the
seniority of respondent No. 4 { Shri R,K.Mohdal) as Constabie and has
prayed for fixation of his sen}ority vis—a—vis respondent No. 4 onm
the basis of date of deputation as per Eules as also for his promotion

as Head Constabie w.e. f. 1.1.86 aﬁd for further promotion as ASI etc.
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“after reflxatlon of approprlate seniority.,

2. , Brleflv stated the facts of the case is that the appllcant was
‘initially appointed as Constable in the Calcutta Pollce under the
Govt. of West Bengal on 1.7.1977. He joined the Bureau of Police
Research & Development under the M/o Home Affairs; Govt., of India, on
deputation in the same post on 13.12.1977‘and posted in the Central
Detective Training . School, Calcutta. - The respondenls iseded a
circular dated 18.1.84 (annexure-A) asking options from deputationists
working:as Constable for permanent absorption. The applicant gave his
option and he was peymanently absorbed  under tﬁe fespondent
authorities w.e.f. 6.3.B5 as per adnexure-é. A eeniority list of
Constables was published on 30.8.88 containing 27 names out of whom ~ 2
were direct recruits and the rests were absofbees add the epplicant’
found that his name was shown at Sl. Nd. 14 and it appears that this
list was prepared taking the dafe of -absorbtiod as the easis for
"fixation of inter se seniority; This list is shown.at'annexure-c. It
is alleged that after publication of this list there was dlscontents
amongst the employees as it was found that those ‘came on deputatlon'
earller were placed below those who came on deputatlon later. The
matter was discussed at varlous levels and several recommendat1ons
were also made to the concerned hzgher authorltles for refixation of
sen10r1ty on the basis of DOPT OM dated 29.5.86 which postulates that
date - of deputatlon should be "the crlterla for determlnatlon of
seniorit& of absorbees. Thereafter' a draft senlerlty list of
Constables was circulated vide order dt. 24.11.93 in qhich the also
the positibn of the applieant was shown at serial No. 14 whereas the
name of the respendent No. . '4 was shown at S1.  No. 4 allbough he
joined the respondent Deptt. on deputation after the'applicant. The
applicant made representatlpn which das rejected andva final seniority
llst was published' on 16.5.94, The principle on which the sald list

was published was stated to be that those who were absorbed on the

“game date prlor to 1986, ln their_case, the length of sefvice in the

same grade was taken into account as pe? DOPT circular dt. 29.5,86'

/
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‘ {annexure—M). It is alleged that the representatlon of the appllcant'
was rejected as per letter dt. 7.6.94v(annexure-N) w1thout assigning
any reasomn. In the ~neanwhile, the respondent No. 4 was regularly
promoted as Heea Constable. whieh benefit was not given to the
applicant and he has been stagnating in the same post even though he

was given~training in various disciplines and was also . placed on\
| deputation'in higher posts.’ According to ﬁhe applicant, if the date
of .deputation is taken as the basis for determination of seniority as °
pervthe aforesaid OM, he would become senier ro respondent No. 4 and
thus would be eligible for regular promotlon as Head Constable from
1.1.86 and further promotion as per rules. It is also stated although
the scope of promotion in Calcutta Office is very limited, the_
respondent authorities transferred the ‘respondent No. '4 » from
Hyderabad at his own request and thereby the chance of promotion of‘
the applicant has further been jeopardized. This fact was brought en.

record by filing MA 142 of 2000. Althengh‘the applicant nas.mentioned
other facts but it appears, mainly on the abore-mentioned grounds, he
has challenged the seniority of respondent NO 4 and has prayed 'for
recast of senlorlty on the basis of DOPT OM dt. 29.5.86. The
| Applicant has also filed a supplementary application on 13.4.98

regarding option as per revision of pay rules. |
.3. - The official respondents have contested the app}ication by
filing a reply in which it is stated that the posts ‘of Constable as
per recruitment rules then in force‘were to‘be filled up 25% by direct
recruitment and 75% by deputation. Accordingly,’the geniority is
'fixed in the ratio of 1 : 3, that is to say, the direct recrUit ‘is
placed first 'fellewed by 3 absorbees. It is stated that after March
1985 there was no direct recruitment and.all rhe posts were filled rup
. by * depntationists‘who were subsequently absorbed as per their ontion.
It 1s further stated that the senlorlty list was prepared on the b331s

of the principle as was prevalent as per DOPT OM dt. ' . 22.12. 59 _i,e.

on the basis of date of absorption. It is further stated that the

respondent No. " 4 was absorbed w.e.f. 6.4.84 whereas the applicant




I
was absorbed w.e.f. 6.3.85. Therefore, the applicant cannot claim to

"' : Abe senior to the respondents No. 4, It is, however, admitted that

thevapplicant'came on deputation earlier thanvrespOndent No. 4. But

" according to the respondents,»'the 0.M. dt. - 29.5.86 cannot have -

-retrospectlve operation and both the appllcant and respondent No. 4.

hav1ng been absorbed prior to 29.5.86, their senlorlty is to be

determined on the basis of Govt. orders prevalent at that time,‘ The

respondents have also raised ‘the questlon of limitation.

N N "We have heard the learned counsel for both partles at length

and have gone through the records.

5. . It appears that about facts: there is no dispute. ,.It_ is

undisputed that the applicant 301ned the respondent Deptt. initially

on deputation on 13.12.78 in the post of Constable and absorbed as

such w.e‘f. 6.3.85. It 1is also not in dispute that in his parent

Deptt. 1i.e. Calcutta Police under the Govt. of West Bengal, the

applicant was holdlng the same post of Constable on regular basis

w.e.f.1.7.77. It is also not disputed that respondent ‘No. 4 was ~.

initially eppointed in the BSF as Constable on 6.1.75 and he came on

deputatlon in the same post under the respondent Deptt. w.e.f.

20;5.81 i.e. after the applicant. But it appears that respondent No.

4 was absorbed.w. e.f. 6.4.84 i.e. prior to the applicant. While

preparlng the seniority’ list, the respondents determined the seniority

on the basis of date of absorption and on that basls the respondent

No. 4 was placed above the applicant even though the applicant joined

the respondent Deptt. earlier than the respondent No. 4 on
deputation. ~ .
6. Leanned counsel for the applicant mainly relies on the DOPT oM

dated 29.5.86 which relates to the mode of fixation of seniority of

persons absorbed after being on deputation. The relevant portion of

4

the circular dt. 29.5.86 runs as foilows i

"2. Even in the type of cases mentioned above, ~that is,
where an officer initially- comes on deputation and is
subsequently absorbed, the normal principle that the seniority

. should be counted from the date of ' such absorption, should
 mainly apply.  Where, however, the officer has already been
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holding on the date of absorption in the same or equivalent ~ -
 grade on regular basis in his parent department, it would be
equitable and appropriate that such regular service  in. the
grade should also be taken into account-in determining his
geniority subject only to the condition that at the most it
_would be only from the date of deputation to the grade in
which absorption is being made. It has also to be ensure that
the fixation of seniority of a transferee in accordance with -
the above principle will not affect any regular promotions
made prior to the date of absorption. Accordingly, it ™has
been decided to add the following sub-para (iv). to para 7 of .
general principles communicated vide OM dated -22nd. December,

1959 :-

(ivf In the case of a person who is initially taken.on -
deputation and absorbed later (i.e..  where the
relevant recruitment rules provide for Transfer on
deputation/transfer) his seniority in the grade inn
which he is absorbed will normally be counted from the
date of absorption. If he has, however, been ‘holding
already (on the date of absorption). the same or -
equivalent grade on, regular basis in his parent
Deptt., .such regular gervice in the grade shall also
be taken into account in fixing his seniority, subject
to the condition that he will be given seniority from

-

the date he has been holding the post .on
deputation, or T '

the date from which he has been appointed on a
regular basis to the same or equivalent grade in his

parent department, .

: ) whichever is'later.
! - . . . .
' : ¢ ‘ /

[}
v

Te. It is contended by the ld. counsel for the applicant that

since the applicaht had joined prior to respondent No. 4 on
‘deputation and then absorbed, . the ‘date of deputation should be the

criteria for determining the inter se seniority, This contention is
0 / : :

disputed by the 1d. counsel for the reépondents'by'stating that even
though the applicant came on deputation earlier, he was absorbed later’”

1

than respondent No. 4 and therefore he cannot claim seniority over

respondent No. 4.

v

8. ‘Mr. S.K.Dutta, ld. counsel for the respondents has submitted
before us that the aforesaid OM dated 29.5.86 on which the ld.
Founsel for the applicant mainly reliés in support of his case ~£hat
date of deputation should be the criteria for deterﬁining seniority
. ) . ’
came to be considered before ! ' Conpt
| ] the Hon’ble Supreme Court in the case of

Sub-Inspector Rooplal & Anr -vs- Lt, Governor, Delhi etc. reng ted
‘ + reported
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later" is unreasonable and offends article 14, It is held that ‘past

,servicg ‘in the same or’ equiValent grade cannot. be ignored for
détermining seniorit& of deputationists who have been absorbed in the
borrowing deptt. It is' contended -by Mr. DuttaAthaﬁ admittedly the.
réépondént No. 4 was seniof to applicant by taking into consideration
their past service aqd on this account also the applicant cannot claim’
seniority_pver respondent No. 4; However, the 1d. counsel' for the
applicant hés contended that this ruling of the‘Hon’ble Supreme Coﬁrt'
is prospective onlyvand it cannot affect the case of‘thélapplicant.
9. Mr. Dutta has also relied on another decis{pn of the.Hon’ble
Sﬁpreme Court inn the case M. Rﬁmchandran -vs- Govind Ballabh & Ors:
reported in. {1999) 8 SCC 592 wherein also the aforesaid OM.dated‘
29.5.86 or Cﬁ dt. 3.7.86 containing the same provision, ".It wés
6bser§ed as folléws - | |
" ‘The interpretation put on the said para centrés around the
words "whichever‘is later" occurring as its end. " It is
contended that the seniority must be détermined from the date
a berson is holding the poét on deputation or the date from
which he had Been appointed on a regular basis to the same sr
equivalent grade iﬁ. its parént department "whichever is
later", meaning thereby 'if a persons gets hiﬁseif deputed
 earlier to fhe sérVice; he would be entitled to seniority
notwithstanding the length of service or earlier holding of
the equivalent post of grade by iav person who incidentally
- happeps to be sent on deputatioh' at a iater date. Such a
cpnténtion, if accepted; would be 'against’ the settled
_ principleé of service jurisprudence. We also feel that as the
rules hold thq field, the office memorandu@ hés to givé'way
inn the matter of determination of inter se€ seﬁioriﬁy of
persons recruited to the service on the same date.
10. The 1legal poéitioﬁ, as it stands now, is qui£e"c1ear.
Normally, the inter se’seniority ;f deputationiét' is to be counted.

from the date of absorption. 'However; if a person is initially
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appointed on deputation and then gets absorbed, his éeniority is to be
counted from the date of holding the same or équi?alent grade/post on
regulaf( bagsis in the ;parént déﬁ;rﬁment notwithstanding the date of
deputation whiqh in all probably may be fortuitous. In- other Qords,
normally the :date of absofption is the m;in\criteria for,determinihg
the seniority of ébsorbees. But if‘it' happens that. more than one
persons are absorbed on the samebdate, then in that évent, thgir”inter
se seniority is to be fixed bymtaking into account -their past regular
service in the same or equivalent grade without affecti@g others
interésx.‘ ’
11+ It cannot be'séid that even }f a person is ébsorbed earlier,
he would be placed junior to a person absofbed iater because in -his
(later absorbee) parent department He' was hold;ng the same or
equivaleﬁt g;ade on régular basis from an‘ earlier date than the
earlier absorbee. In that event, there will Abe total chaos and
seniority positioh cannot be settled finally. ’Deputation is a n
continuing process in any Govt. sefvice and if a person coming Qn' |
deputation at a much léter date gets absorbed and claim seniority over
eaflier_absorbees, who may be junior with ‘reference to the ‘total
length of service by taking into account the'ser?ice rendered in the
parent department in the same grade, theﬂ. it will go 'against all
principles of all service jurisprudence. jThe interest of the earlier
absorbee'has\éiways to be proéected. Even the OM dat;d‘ 29.5.86 'haé
categorically mentioned that ﬁhe normal principle of determining
seniority ‘should be the date of absorption. Only whén more tﬁan one
) person;- ére absorbed on the éame date, then only the principle laid
7down in the aforésaid OM should apply with the mddification as laid
down.by the Hon’ble Sﬁpreme Court i; Ruplal’s case. In Ramchandran’sA
éase, all the deputationists were absorbed lon- the same date i.e:
1.11.89 and in that context the af&resaid decisioﬁ was rendered. By
‘no stretch of imégihation it’caﬁ be said that a persoﬁ who has beenl
absorbed earlier will bécome junio; to a person who has been absorbed'

" later. This is an absurd proposition. It may be noted thgt so long a .

!
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person remains on deputation, he is not a regular 'employee of the
borrowing department. His lien is maintained in his parent denartment
and a deputationist has also no right to continue or for absorption.
Till a deputationist is absorbed, the question of fixation of his
seniority in. the new department does not arise. Therefore, date of
absorption is_the’mostlvital factor for determining seniority; and
other‘service benefits in the new Deptt. But,  only because of
absorption‘in the new department, one’s past servioe in the same or
equivalent grade does not wine out and.it is taken into account for
all pufposes as has been held by the Hon'ble Apek Conrt time- and
again. In the OM ‘dt. 29.5.86 it is clearly stated that it willdbe
_ operative only in filiing up of vacancies in higher- grade taking place
after suoh absorption.

12. In.the instant case, we'find that by a memo dated 18.1.84, the
J01nt Assistant Director invited options from all deputatlonlsts for
being absorbed as Constable on the conditions mentloned thereln. It
appears that the applicant gave his option on 25.1.84 in reply
thereto. But:-he was absorbed only w.e.f. 6.3.@5.‘ It is cnrious‘ to
note that respondent No. 4, who came on‘deputation in 1981 i.e. much
later than ‘the appiicant, was absorbed'w.e.f. 46,4.84. .Tne applicant
~ has not challenged his belated absorption. - It .is because of this.
delayed absorptlon tnat the appllcant s senlorlty has been lowered

down in comparison to respondent No. 4. Neither barty has clarlfled

this fact before us;

13. We further find from the seniority list which is also
mentioned in the reply that there were two direct recruits mfa. Shri
Ao Some and Shri A. Saha, who were directly recruited on 18 3.85 and
22.3.85 respectlvelv It is stated ‘by the 1d. d counsel for the
respondents that as per the then 'recnnitment rules, 25% posts of
Constable were reserved for direct recruitment and the seniority'list.
~ has been prepared onn 1:3 basis. However, it is found' that - both the
appticant and respondent No. 4 aiong with others were absorbed'prion

to 18.3.85 i.e. prior to Shri Som,‘who has been olaced'at serial No.
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1, was directly recruited to the service. This is quite unjustified.

It has already been held by the Hon’ble Supreme Court on 2 number of
occasioné thaf a direct fecruiﬁ cannot.be givép éeniority from an
anterior date prior to his entry into the cadre. A direct recruit
geté his seniority from the date of joining on regular basis. The
deputationists arevé.different class bécause tﬁeyihave a past service.
Even then a direct recruit cannot get from a daté when he was not even
appointed. Hére bofh the applicant énd respondent ﬁb. 4 were
absorbed i.e. becanme regulér eﬁployee'of thévnew Déptt. prior to thg
appointment of these .direct recruits, Theref@rg, Vthey cannot be
deprived of their seniority'accdrdingly, éartidﬁlarly when the quota
for direqt recruitment failéd.‘ The direct}recruits will get their
senid}ity from the date of theif entry into the service only. and not -
from any prior date. However, since these two direct recruits are not
parties be}ore us, we are unable to pass any adverse order against

them for recasting of their seniority appropriaﬁely. -

© 14, Be that as it may, it remains undisputed that in the parent

service, the respondent -No. 4 is senior to the applicant. He was

also absorbed earlier than the‘applicant for whatever reason. On that

ground also, he is senior to the applicant. The applicant has not

challenged his belated aﬁsorption at appropriate time before any court.-

of law, The contention of the applicant that date of deputation

should be thé determining factor as per OM dated 29.5.86 cannot be
aécepted in view of clear decision of. the Hon’ble'Supreme Court

referred to above.

15. Fdr the reasons stated above, we are. unable tqﬂ grant any'

relief to the applicant. The OA is accordingly dismissed. The MA . .

also stands dismissed without any order as to costs.
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(L.R.K,PRASAD) ‘ D. PURKAYASTHA)

MEMBER({A) . ' MEMBER(J)



