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1,

as an Adm

In this applicétiun. the applicant, who i3 functioning
1nistrat1vav0fficer under'the Geolog ical Survey of India

Contral Hsad Quarters, Calcutte, has challengad the alleged

irregular
Sri P.R,
gical Sur

compensat

2,

of India

Officsrli
and he su
10.7.92 a

vidé‘noti

12,1.90 o
after, he

§9ﬂﬁbh of

Section 0

order dated 11,6, 1997 salecting the private-respondent
Goswami, to the post of Administrat ive foicer of Geolc-
vey of India in their Bhutan unit, which carries a special

ory ellougnce of R, 25,000/- per month (approx).

The facts involv.’ef_ﬁﬁis‘a““ek.h1&9}:’@5{91: are as follows :-

'The applicant joined service under the Geological Survey

(hereinaftef referrad @9 as '@SI?.) as an Administrat {ve

n the scale of pay of *, 2,000-3500/~ some time in 1990
ccessfully completed the p:pbéﬁioqary per jod of 2 years on
nd he wad also cbnf;rmgd in the said post w,e,f, 11.7;92

Picat ion dated 22,7,96, The applicant joined on transfer

.from Nagpur and)81ncé then he Has bean.functioning in Calcutta

7.3.96.

) " el | y

The privéte-reSpondent similarly joined service in GSI on

nd posted at Jaipur as Administrative Officer. and, there-
| J .

| want on deputation from Jaipur GSI Office to Jodhpur

the Central Administrative Tribunal and joined theraigs

fficer in ths same grade and scale, He worked there for

(}¥7//_~ Contd,..P/3.
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tuo years and repdtriated to the GSI and joined the Calcutta Office
on 27,10,96,

3, The post of Administtative Officer in the Bhutan Unit of
G,5,1 is a tenure post fors years, In addition to usual pay and
allowance, cthe incumbent u111;;§¢a g&€. approximately R, 25,000/~
per month as Bhutan Compensatory Allouanca.AA selection committee
comprising 4 mambéta, a® mentioned at page 5 of the applicetion,
had considered the case of the spplicant along with others including
the private-respondent and selected the private-respondent only
ignoring the claim of the applicant, The applicant's specific conten-
tion is that thaASaid selection is illegal since he is more qual if ied
than the ﬁr;vate;respondent and Successfully completed the period of
probation long before tha private-respondent, In fact, the private-
respondent did not complete the period of probation at the time of
mak:ing the éelection. Tha‘?py}icggt also contends that tha C.R, of
the private-respondent was Qéi&ﬁéthin an irregular manner, The
applicant had submitted a representation on 11,6,97 addressed to
the Oirector General, through proper channel praying for cancella-
tion of illeéal selecdtion, But the private-respondent was allowed
to proceed, ‘Being aggrieved thereby, the instant application has
been filed uith the prayer that the selection order dated 11.6,.97
appointing the private-respondent no, 4 a2 an Administrative Officer
in the G.5.1 unit of Bhutan be quashed and set aside and a fresh
select ion be held,

. Govt,
a, The case has been opposed by the /respondents, They contend
that there uas a D,P,C which met on 28,5,57 and the committes had
exgmined the Bio-data and C,R., Ddssiers pertainiﬁq to 8 OPFicers,{uho
had earlier responded to an intimation from the Central Headruarter
seeking option for the posting, The C;Rs of;all the 8 officers yers
consistently graded as 'very 9ood', Ingthefz Zr'the private.-raespondent,

appears at 31, No, 1, the committes noted that although he was on

(g)/,.—\ : Contd,..P/4, ;
;‘ ( ‘



Page~4
|
| B
deputation to the C.A.T, Jodhpur bsfore transfer to Central Head-
| ‘ N , R .' o ' ’ s
quarters ?f G31, the Tribunal had requested for extension of hia
deputatiorli\ and he had also given consent but this was not agresd
to by the‘daptt As Such, his transfar from Jodhpur to Calcutta

|
within one year may not be con81dered as #k Ax detr imental to

his consi&eration for the present posting in Bhutan on trans?er.
Accordingly, tak ing into'nccount the senlority and merit, the
Commlttaelracemmanded the privats-respondent, the applicant and

one T, Lok@ehari, who wa® also an Administrative Officer, The

respondantg contend tha£ there is nathing‘urongvin the said selection

which was gona by a high-lavel committee, They have, thersfére,
prayed For?dismISSel of the application on the ground that it is
devoid of éerit _The respondants have also annexed tha proceeding

of the said 9 P »C,maoting held on 28,5,97, which is appended as

Annexurs 'Rl' to their reply,

| B , .
5. A'reply has bean filed by the private-respondent as well,
-The applicant has filed a Rejoinder to the reply riled by the

Govt, rQSpondents Rll these replics have bean perused by us,

l
|
l
l
7. |

Interim Order was passed by the Tribunal on 18,6,97
whérebv. thé impugned order dated 11,6,97 was stayed in case tha

!
private-respondent was not at all relesased,
l _

8, Our ing hearing, Mr, Munsi submitted that despite the

Interim Order,which wa8 communicated by him fo the respondents,

‘ thé privatejreSpondant was released in g hurry on the alleged ground
that the Inturim Order was not communicatsd to them befors his
release, Houever, although the of?icar arrived in Bhutan, he uwas
called back-g My, Funsi.also reiterated that the applicant is more
qualified thén the private-rQSpondentvand the CtR; of the private-
respondent uas not rsvieued by the apprOpriate author ity Por one
year, The order reqarding the completion of the probationary period

of the private-raSpondent was issued by the rsspondents only on

| 4

| @/\ . Eontd, ,.p/s,
1
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24,6,1997 after the Interim Order ues passed although that Order
was g iven retrospective effect, ,.Thgregora, at thé time of
selaction made by tha D;P;C the privgte-iesﬁondant was still on
probation, Mr, Munsi further Submitted that although the official-
respondenté had contended in their reply that it was a case of
simple transfer, in the 8ffice Order dated 4th July, 1991, copy of
which has besn annexed to ths Rsjoinder to the Reply filsd bg the
official-respondents at page 15 (Annexure '€') in respact of one
shri M.K. Chatterjes , Administrative Officer, GSI, Calcutta, it
was stated as 'deputed on Foreign Sefvice’. He, thergfore, submits
that this ia e case of 'deputation' and not a case of oridinary

*transfer' of the pvt-respondent,

9, We have considered the submission made by the 1d, Counssl
for.all the parties, perused records and cons idered the facts and
circumstances of the case, The Submiss ion made by Mr, Munsi as
regards higher qualification of the applicant and the alleged defect
in the C.Rs of the prvt-respondent are not relsvant 9ince all these
matters were considered by the duly constituted high level committes,
The only issues to be considered in this case are as follous : -

a)'Uhethet the selection was made according to the guids~
iinBS, a copy of which has been annexed by the official-
respondants in their reply at page 19 (Annexure 'R-1I'),
wkxh &x dated 13,5,97;

b) Whethar it was a case of deputstion or a simple transfer;

c) If it is a case of deputation, uhether the fnpugned..Order
dt,11,6,97 is justified when the pvt, respondent was a
probationer at the relsvant time of sslection,

. ot,
For fgcility we take up the fssuep on the Q(P) Fir

10 ARs regards the fssue whather it was a case of deputat ion op
. p

@ simple transfer, the applicant has annexed a copy of the Order

dated 4th July, 1991 (Annexure ‘E' fo the Rejpindsr to the reply)

jssued in respect of one Shrd M.K. Chatterjee, Administrative

l @/\ Co'n”td.. .P/G,
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i
| |

Officer, GSI, Calcutta, whersin it has been Stated that he has been

deputed dn Foeeign service to Bhutan, Houever, the respondents have

| ,
taken the plea that it was a case of simple transfer and not 'deputa-

tion', Qé find that in the case of a Simple transfgr neither any

D.,P.C nor a Committes is required to be set up to sslect a person

for transfer. But in this case, a D,P,C. was constituted to sslect
. | .
a suitablb candidate for the said posting at Bhutan for a pariod of

2 years, | Morsover, the privats-respondent, selacted by the Commit tes
for that éost, shall be entitled to receive Bhutan Compansatory
ﬂllouancei In this connection, wa have perusad the Ministry of
External éffairs-ﬂrdar No, E IV/ZSS/S/QS dated 13 th Ngvember, 1996
setting oyt the terms and conditions recarding the Bhutan Compen-
satory Aliouance. The subject given in that order itself states that.
"Rgvision%of Bhutan Compensatory Allowance for Off icers of tha
Cantral a&d State Governments of India during service on deputat fon
tp\éhutan $r on deputation with the Royal GoWarnmg&htof Bhutan”,

We are, th?refare, of the view that although the impugned Order has
besn bouch§d in the languagse Shouing‘that the posting has been made
on tranSFe%,,the said posting has the thappings of deputatich. More-
over, no S%mple transfer is made for a fixed tenuna:,v

11,

|
|
| As regards the issue at pars 9(c) and (a) sbove, ue

find that drivats-reSpondentvuas ahprobat ionsr on the date uhen

the impugna? order was issued and,:thsrefgre, on the dats uhen the
D.P.C madé %acommendatiqn, the'ﬁvt-rQSpdt. was a probationqry Admins.
trative Offﬁcer on 21,1,1992, Abthough his probationary peri@d of

2 ysars endéd on 21,1.1992, no order uas passed as ragards sxtending
his period ér declaring him that he had suceessfully completad the
period of pﬁqbafion. Such an issue came up for adjudication before
the Hon'blegﬂpex Court in the case or‘- State of Gujtat vrs, Akhilesh
C. Bhargav & Ors, ( reported in (1987 ) 4 SCC 482 ), 1In that case,
Their Lotdships had held that guidelines contained in administrative
instructionvﬁssued by the Ministry of Home Affairs, Govarnment of

| Contd, .P/7.
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India, on March, 16th, 1973 stating that no probationer should be kept on
probation_?or more fhan double the normal period of twyo years uere issued,
In absence of provision for maximum period of ® probation in the concernsd
Rules, Rule 3(1) and (3) to be resd with the administrative instruction,
a probétionar continuing in service for five years in that case without
any written order would be deemed to have been confirmed,
12, This issue further came up before the Hon'ble Apex Court in an
appeal case regardiné the confirmation of aapézgationer @Qg@unjab State
Co-operat jve Service in the post of Asstt, éegistrar of Co-operative Ser-

- fo itk B woo ot ‘
Vice, reported in (1996) 9 SCC 190 (State of Punjab V, Baldev Singh Khosla),
In tﬁis case, their Lordships had held that " The rule itself énvisages
a positive order of confirmation, So long as the order of confirmation §s
not made, sven after expiry of probation, the ﬁrobationer may continue
and remain in service but by allowing him to remain in servics it cannot be
concluded that he must be deemed to have besn confirmed,"
13, ~In this case the period of probation of ths applicant and confir-
mation etc, is quided by the various Circulars ment joned at page 190 under
para (3) beginning at page 188 of Suamy's complete Mafnualon EStt, & Ad=
ministration for Central Govt, Offices, 4th Edn'93,sub-pars;2 & 3 rung es

“follous :

"2, On the expir?y of the period of probation, steps should be
taken to obatain the assessment reports on the probationer
and to - (i) Confirm the probationer/issue orders regarding
satisfactory termination of probation, as ths case may be,
if the. probation has besn completed to the satisfaction of
the competent authority; or (ii) Extend the period of pro-
bation ( in terms of para 1(viii) of the 0.M, dt, the 15th |
April,1959) or discharge the probationsr or terminate the ' :
Services of theg probationer, as the case may be, in accordan-
ce with the relsvant rules and orders, if the probationer
has not completed the period of probation satisfactorily,

~ 3. The date from which confirmation should bs given effsct to
kka is the date following the date of satisfactory completion
of the prescribed period of probation or the extended period
of probation, as tae CaSe may be, The decision to confirm the
probationer or to extend the period of probation, as the case
may ba, should be communicated to the probationer normally
within 6 to 8 weeks, Confirmation of the probationer after
completion of t he period of probation is not gutomatic but is
to be followed by formal orders, As tong as no specific
orders of confirmation or satisfactory completion of proba~
tion are issued to a probationer, Such probationsr shall be
deemed to have continued on probation,"

13, In view of the specific rule enshrined in the 0.Mj as mentionad
therein, we find that there is a specific provision for confirmation of

probationer by a positve act and so long as no specific  orders

ok ' hation
of confirmation or’ sat factory complstion of pro o
p ;

) Contd000°‘p/s.
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are slf

i sged to a probationer, sych probstioner shall be deemed
@ probation,

Hon'ble Apex

i
to have pesn continuing in th

! On the basis of the
lay laid%dqun by the

o ' Court in the case of -~ State of
unja rs, 8 :
t re. aldey Singh Khosla,6 ue have no hesitation to hold
hat the private res . -
! ondent '
- | 3Sp n cannotvbe deemd to hava been confir~
me unlﬁss by a positive act t

here is a declarati
had completed the period of o
| probation Successfully,

|
| .

15, . Ue find that by virtys
i y virtue of the said

an oFFiceﬁ on probation about whom there is uncertainity of tenure

"transfer ordep"

] icel | )
in 8rvice has besn sought to be given such g transfar that he

1
would get ?erquisites which are much more than those available

|
to a conflﬁmed person, Since the applicant was on probation on

the date uﬁen the selection was made by the D.P.C., and the impugned

| .
order was passed, the respondents cannot justifiably pass the
| .

impugned order assuming that he will be on a tenure of 2 years,

We alSO'ObSérve that the respondents are not justified 1n_9858{n9 -
o Lon o
the order (t{ansfer)/the private-respondent to a post in Bhutan

ghdch will héve a tenure of 2 years, This is mors so, when the
. he ,

status of thé pvt-rQSpdt, wyas inferior to that of the appﬁicant,

Ua ]

‘ ! p

1
i i inatory.

8 h a treat&ent meted out to the applicant. is discrimin

Suc t ’ |

§
% At [ pm gy B2t
Although tha jeate

16 We note that al thoug

on 18.6.97 by the Tribuna

h an Interim Order was passed

' 8
1 directing that till the next datg,th

g :

"’.a
i

release t the Interim

| nsi submits tha
by the rQSpondents. mr, Mun .
" receivediby as passed at fore-no

it v
jcated after
. stantly commun A 4 the orvb-
Order u% e then thé rQSpondentS have releasSe
but even e

on that date t the pvt-

1ed

Je 8180 nqte tha
- s cal
e rasoondentsywa c
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back subéequently for reasons best knoun to the authorities, In
this cass, the respondents have suppressed vital information to
the D.P.C regarding the pvt-respdt, being on probation, The respon-
dents haVa issued the order of completion of the periga of probation
of the pvt-respdt, only after the Interim Order was passed, which \I
has not been proper, The pvt-respdt, did not have any cartainxty
about his tenure of service on the date on which the impugned
order was passed Since'he uas on probation whereas the impugned
order was passed whersby he" uaa ‘hn posted for a period of 2 yegars,
from the Eonduct of the reSpondents we have been given the impre- \‘
-sgion that they have shoun favouratism to the pvt-resadt, Specialiy
when he had returned from deputation om sarlier even while on ?i
probation?about 7% months ago, W8 also note that although the ‘\
case was ﬁot admitted, interim order was passed and copy was also
Served on}the other side, it was not propar on the part of the
.reSpondents to take such an action on the point which have been
ragised by the applicant’in the petition regarding the pvt-respdt,
being on probation, Ffor all these reasons and on the basis of
T the discussion mads aqgmw;§uaavare of the considered opinion that
the impugned order dated 11,6,97 is not sustaingble and has to be
quashed, The guidselines at Annexure R-II1 might have been apparently
followed by the D.P,.C but the selsction of the pvt-respdt, and the

impugned order dt, 11,6,97 are not sustainable,

17. ‘ In view of the above, the impugned order dated 11,6,97
is herebl quashed and set aside, The respondents are directed to
give appointment to the next person in the panel (who is the appli-
cent in the OA ) available prepared by the D,P,C to the post of
Administratjve Officer for Bhutan unit, Both 6,A, and M.A, gare

thus disposed of without passinc any order as to costs,

Q) \tﬂ

(D purkayQSt)h/ 'oco Sarma )
Member (3J) Member (A)
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