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Being aggrisved by and dissatisfied with the order of
appointment to the post of 0S80 (pianning) with headquarters at
Calcutta vide letter MNo. 141 of 1997 - dated 20.10.1?9?
(annexure/D), the applicant, shri Aggarwal who 1is holding the
post of Chief Commissioner of Income Tax, Calcutta has filed this

?, ‘ “application before this Tribunal alleging that the impugned order
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of transfer dabted 20.10.97, énnexure/D to the application has
been issusd with collateral purpose and malafide intention or
witﬁ»ultarior motive in order to accommodate Shri PUK.  Sharma,
CCIT, Calcutta. It is also stated that the said impugned order
of transfer was not issued in public interest. According to the
applicant, he was promoted and appointed to the grade of of Chisf
Commissioner of Income Tax by the President of India, 83 he was
posted as CCIT, Calcutta by the President, the appointing
authofity of the applicant by an order dated 13.9.97, Annexure/C
o the application and accordingly hi joinéd to the sald post of
Chief Commissioner of Income Tax, Calcutta on 19.9.97. . But it is
s surprise to him that he has been transferred by the Under
Secretary to thg Govt. of India by issuing order of appointment
to the post of 050(Planning) with headguarters at Calcutta by the
impugned order dated 20.10.97, annexure/0 to the application. It
is categorically averrsed in the application tﬁat the President of
India has not created any post of 0SD(Planning) by any Gazette
Motification. énd it is stated by the applicant that'ﬁe has been
transferred by way of appointment from functional po&t‘to ncn
functional post, which was not in existence on the date of issue
of transfer order on 20.10.97(A@nnexure/0). aecording to the
applicant, the instant application is arbitrary and violative Of
CArts. 14 and 16 bf the Constitution and without juri&dictimn and
thereby the impugned order of transfer(Annexure/D) is liable to
be quashed.

. The respondents contested nfhe application by filing a
written reply, stating inter-alia that there 1is no malafide
involved in the order of transfer and that transfer order was
issued for adminiatrative exigencies and in public interest. Tt
is also stated that in the reply that the transfer of a Govt.
servant, appointed to a cadre df transferable post, from one post
to another post, is an incident of service and it is nothing but

a table transfer within the same office. The respondents
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categorically admitted in their reply that the post of  Chief
Commissioner of Income Tax and the post of OSD(Plannlng) are at
the same level and that transfer to the post of 038D (Planning)
was issued after approval of the Competent Authority. QChording
to the respondents, the post ‘of 0SD (Planning) was not created by

the President by notification in the official Gazette but it was

Created by the Competent Authority i.e., the Finance'Minsteru

'Govt. of India. 1In view of the judgment of the Hén ble Supreme

Court reported in 1991 Suppl. (2) SCC 659 (Sh11p1 Bose and othor,
V. State of Bihar), there is no reason to inteérfere with order
of transfer issued by the . Competent ﬁuthority in  the
adminiétrative exigency" S0, order dated 20.10.97 was 1ssued for
administrative Eeason and in publlc interest. S0, . the
application is devoid of merit and is liable to be dlomlssed
3. W BhattacherJee learned advocate appearlnq on behalfA af
the applicant submits | that it is ‘not a Eoutine transfer, as
stated by the respondents in their reply, but on a perusal of the:
impugned order dated 20.10. 7, ﬁnnexure/D 1t is clear that he has
been appointed as OSD(Plannlng) with headguarters at Calcutta,
whlch is a nonfunctional post and was non-existent on the date of
1ssuing the order, Annexure/D  to the application. He fufther,
submits that the 'applicantl,hasi been appointed as Chief
Commissioner  of Income Tax, Calcutta on - promotion by the
President of India who is the app01nt1ng authorlty by a letter
dated 13.9. ?7, but the Under Secretary, Govt. of India, Ministry
of Flnanhe, Department of Revenue shifted him from the post of
Chlef Commissioner of Income Tax, Caléutta to the post of 08D
(Planning) within one month from the date of joining at Calcutta_
and that indicates that action has been taken by the respondents
in order to accommodate Shri p.K. Sarma, CCIT, Calcutta, who is
junior to the appliﬁant“ Learned advocate for the appliéant
“urtﬁer submits from the record that there is a smack of malafide

1

apparent because of the fact that it is within the kKhowledge of
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the respondents that the applicant would retire from the said
post of Chief Commissioner of Income Tax in the month of October,
1998, but he has been appointed as 08D (Planﬁing) with
headquarters at Calcutta for one year for compietion of the jJob
from the date he would assume the charge of the post of 030
(Planning). Referring to this order dated 20.10.97 (Annexure/D)
Mr. Bhattacharjee, 1ld. advocate'further submits that the letter
i{self'indicates ﬁonwapblication of mind for such transfer'issued
by respondent No.2, Under Secretary to the Govt. of India, wha
issued the impugned order of appointment of the abplicant as 0sD
(Planning) having no authority to do so, without approval of the
President of India and since the post was not in existenceﬁon the
date of issuing the transfer order dated 20.10.97, the respondent
Mo.2, Undér Secretary to the Govt. of India had no jurisdiction
to appointment the applicant to such post and thereby the entire
action'of.the respondent NO.2 i$ wholly malafidé, arbitrary and
without jurigdiction, M . Bhattacherjee, 1d. advocate further
has drawn my attention to the.notification regarding the method
o{ procedure ¢@/ creation of the post under nonwplan-scheme anl
plan schéme which was notified by the Govt. of India,' Ministry
of Finance No. 7(2)~E(Con)/95 dated 30.5.95 published at page &9
of the Swamy s Complete Manual on Establishment and
Administration, corrected upto September,' 1996 (6th Edition)”
1997. Referring to the aforesaid notification regarding creation
of  the post, learned advocate for the applicant submits that the
post of 0SD(Planning) which is eauivalent to the post of Chief
Commissioner of Income fax,, as admitted by the respondent&,
requires approval of the Cabinet before éreation of the post, but
in the instant case no Cabinet approval has been obtained by  the
respondents  for the purpose of creation of the post of 0SD
(Planning) which is under challenge in this case. So¢ the order
jmf subsequent oreation of the post by the letter dated 7.11.97

)

(Annexure/R1l to the reply) with retrogspective effect doegs not



-5 -
\help the respondents té support the case of the transfer in
public interest and thereby the impugned ordef of transfer is
liable to be guashed.

4. Ms . Banerjee, learned advocate appearing on behalf of
the respondents strenuously argyed before me that the order f
transfer does. not suffer from any infirmity inrview of the
instruction issued by the Government of India under hotificatimn
Finance Memo No.F 12(11)E.11(59) dated 4.4.59 regarding creation
of the post of officers o% special duty. Referring to the said
| notification dated 4.4.59 on the subject Ms . Banérjee submits
that.the Government is compétent to create a post of Officer on

Speéial Duty in the administrative exigency and that decision of

creation of post was taken by the Government with the approval of

@. ) e

% the Finance Minister on 3.10.97 and no notificatibn' was e
‘ , necessary for. creation \of that post of 08D (Planning) as
submitted by the applicant in this case and thereby”the applicant

cannot have any grievance for the purpose . of transferring him

from the post of Chief Commissioner of Income Tax, Calcutta to

the post of 08D (Planning) created by the Central Government in

the administrative exigency. Ms. Banerjee further submits that

. the applicant has no locus standi to challenge the order of

trahsfer issuad by the competent althority in the adminiétrative
exigency'and the applicant has totally failed to prove that there

was a malafide on the part of the respondents for the purpose of
transferring the applicant from the post of Chief Commissioner af

Inéome Tax to the post of 08D (Planning) with headguarters at

Calcutta. Ms. Banerjee also relied upon the decisions 'reported

in AIR 1995 SC 1056 (State o% Madhya pradesh and‘another v.. 5.8.

Kéurav}, AIR l9§3 5C _2476 ($tate of Punjab and others v.

Joginder $ingh Dhatt) and AIR 1974 SC '555; (E.P. Royvappa V.

State of Tamil Nadu an& another . Ms. Banerjee further éubmit3

that the power of transfer has been delégated to the Head of the

d Department by provisi®n of the Rule 6 of the F.R. and under such
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delegation of the power, Chairman of the Central Board of Direct
Taxes is the Head of the Department and he initiated the proposal
of transfer of the applicant in public interest and accordingly
he was transferred from the post of‘CCIT to the newly created
post of 08D (Planning) though no notification was issued by the
Department as per the decision taken by the Chairman of, the
Board. It is also the submission of Ms.  Banerjée that Chairman
took the decision on 3.10.97 with approval of the members of thé
Board. S0 no question of malafide ariseg; as alleged but for the
purpose of allegation of malafide, no name of a particular
officer has been mentioned in the application and thereby the-
allegation of malafide cannot be accepted unless a particular
officeé‘ is pointed out stating that he exercised his power for
gxtraneous cénsideration and with malafide intention and
ultimately she submits that the application is devoid of merit
and is liable to be dismissed.

5. I have considered the submissions of the leafned advocate
of both the parties and perused the records df the case. The
respbndents have also produced the relevant_ file. regarding the
impugned order of transfer issued by the Under Secretary to the
Giovernment of Iﬁdia, It is found that the impugned order of
transfer was issued under signature df the respondent No,é, i.e.,
Under Secretary, Govt. of India, Ministry of Finance on 20.10.97
and the applicant moves this applicafion before this Tribunél o
€7.10.97 with specific allegation that the Presidentlgf India has
nhot created any post of 08D (Planning) at'Calcutta by way of anvy
declaration or order by authofity,'but he was appointed aé QsD
(Planning) from the post of CCIT, Calcutta,‘ S0  there is na

dispute, on admission of the respondents, that no notification

regarding creation of the post of 08D (Planning) at Calcutta has

been published in any Gazette of Govwt. of India before order of
transfer contained in a letter dated 20.10.97, aAnnexure/D to the

application. Under Secretary to the Government of India had
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iasued the impugned order of transfer, as it has been decided by
SOMe authority, the letter does not indicate whether the
President had ‘considered to  appoint Shri ﬁggérwal  as 0sD
(Planning) headquarters on 20.10.97. But the letter dated
13.9.97(Annexure/C) issued by the Director to the Govt. of India
relating to the transfer and posting of some CCIT on promotion,
clearly indicates that the President has been pleased to transfer
and post him as CCIT, Calcutta from thye post of CC, Bhopal with
effect from the dafe of assuming the’charge until further orders.
Accordingly, the abplicant joined Calcutta as CCIT on 19.9.97 and
the applicant has been transferred and posted against the post of
CCIT at Calcutta vice Shri A. Chatterjee. But it is found. from

the!}etter dated 20.10.9?Apara 15 of tye reply of the respondents
Glodl el

da%eé«zfgjigfg? that the applicant has been appointed to the post

as  0SD(Planning) headquartefs with approval of the Finance
Minister of‘ Govtuof India not by the President of India, though
the said order also does not.indicate who had decided to appoint
the applicant‘as 0sD (Planning) at Calcutta from the post of CCIT
at Calcutta.

& It is found that the applicant mo?ed an application
before this Tribunal on 27.10.97 and obtained the' sta? drder
agaiﬁst the impugned order of transfer dated 20.10.97,

Annexure/D. After getting the stay order from the Tribunal, fthe

" respondents woke up  from the sleep and realised that a Gazette

notification was required to be issued for the purpose of
justifying the order of transfer and accordingly by a letter
dated 7.11.97, Under Secretary to the .Govt.- of India had
communicated sanction of the President of one post of 08D
(Planning) in the scale of Rs.7300-7600/~ with headquarters at
Calcutta for implementing the long term perspective plan for the
functioning of the Department of Revenue, CBDT, ‘which will
integrate  the manpower development and the infrastructure

requirement in the perspective of computerised functioning. [
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sanction “order furthﬁr indicates that this post will carry the
same pay of CCan The post was sanctioned with efféct from
35.10.97 for a period of one wear. It was derived from the said
letter dated 7.11.97 that one post‘of CCIT, Caloutta will be Kept
vacant in lieu thersof, during the'beriod the said post will be
cperative or until further orders whichever is earlier. That
sanction order dated 7.11.97, énnexure/R  to the reply furthsr
supports  the case of the applicant that on the date of issue of
the impugned order of appointment of the applicant as 08D
(Planning), no Gazette notification regarding creation of the
post of 03D (Planning) has been issued though decision was taken
i the note dated 3.10.97 by the D@partment on 35.10.%7 that the
said pb&t of 08D (Planning) would be assigned to the applicant.
In -supbort of this actian the respondents produced the relevant

o

file where Chairman, CBDT passed the following order on 3%.10.97:

“Shri R.B.L. ﬁgaﬁwal stands posted as CC~I1, Calcutta,

vide order dated 13.9.97. He joined there on 19th Sept.

& The Board has, for some time, been feeling the need
for a senior officer to evolve a  long-term perspective
plan for the functioning of the Deptht. which will

integrate the manpower development and the infrastructure
requirsments in the parspective of computerizaed
functioning. Ideally, the officer should have had a long
field experience to be able to do this job well.
*

3. It is felt that Shri R.B.L. Agarwal should be given
this assignment. He can be designated as 08D (Planning).
He can continue functioning from Calcutta, so that the
need for a transfer is avoided. Me can be given a vyear's
time to complete the job.

4. The charge of CC~I1 Calcutta can be held as an
additional charge by CC~II, Calcutta during this period.

5 This proposal has the concurrence of other Members
in the CBOT."
It is found that this note was approved by the Finance Minister,
thereafter, it was sent to the Dept. for necessary action. From
this note dated 5,10.??, it is also found th&t_the Chairman,
proposed that Shri  Agarwal be given the assignment off tﬁe
schame ., But the Under  Secrstary without publi%hing any

notification, had issued the sppointment of the applicant as Q30

1997.
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(Plannlngj at  Calcutta on the basis of the sald decision date

A careful scrutiny of the order contained in the note
dated 3.10.97 issued by the Chairman, CcBOT indicates that the
Chairman felt that the charge of OSQ (Plahning), should be
assigned to Shri Agarwal (applicant) and  the charge of ccIr,
Calcutta can be held as additional charge by CCI, during thié
period. It further &howé that Shri Agarwai cén be given a vear’s
time for the same, though it was not Known to ‘the Dept. that
Shri ﬁgqrwal would retire in the month of 3i1sr October, 1998,
'5ut the said note does not: clearly indicate any  proposal for
Creation of any new post of QSD as Was ma&@ by the Government Dy
notification déted 711097 vide Annexure; R1 to the reply with
retrospective effect from 3.10.97 for 4 period of one year With

the approval of the Finance Department According to Ms.

for the purpose  of appointment as 030D; mere official lptter of
appointment is sufficient for the purpose of assignment of duty
of post in view of the Instruction contained in  memo
_No.le2(1)~E;ﬁ/S9 dated 4.4.59. If it is 80, why respondents
issued notification on 7.11.97 rmgardlng creation éf post.

Whatever might be the case but the fact remaing that no pdst f
GU8D  (Planning) has been sanctioned by the President till 7.11.97
for which the Under Secretary, had to issue order and sanctionegd
by the President on 7.11.97. But If I look into the latest
circular regarding creation of the post under pian and nonmélan
a5 referrnd to above it is found that for creation of Post in the
rank of  Secretary and Special Secretary to the Govt. of India
approval of the Cabinet and Administrative Ministry is reﬁuired.
Slmllarly for cruatlon of the non-plan post of Sec:etary, Special
Secretary, Addl Secretary, Jt. Secretary . or equivalent post,

approval of the Cabinet and  the aAdministrative Ministry is

required. On a comparison of the two notification dated 13.5.95
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a5 felied upon by the learned advocate for the applicaﬁt and the
notificatiqn dated 4.4.59 as relied upon by the learned advocate
Ms. Banerjee, it is found that the creation of posts of 0Officer
on Special Duty upto the rank of Dy. Secretary to the Govt. of
India can be sanctioned by the Department. The said notification

dated 4.4.59 further indicates that the Oepartment is not

- permitted to create another post of Officer of Special Duty in

the level of CCIT. Besides, from the letter of sanction of
creation of post subsequently issued by the Under Secretary of
Finance Department vide letter dated 7.11.97, Annexure/R1l to the
reply‘ it is seen that one post of CCIT sanctioﬁed‘for Calcutta
region in the scale of Rs.7300~7600/- has been converted as

08D(Planning) with headquarters at Calcutta. Accoﬁding to the

respondents, there are three posts of. CCIT at Calcutta region and

three posts are occupied by  three officers including the
applicant. So on the basis of the letter of creation dated
7.11.97, the applicant, shri Aggarwal has been.appointed against
the post of 080 (Planning) Jwith headquarters at Calcutta for
implementing the scheme in question. But it is not clear as to
why Shri Agarwal could not pe~ assigned with the duty of 0SS0
(Planning) in ad@ition to his ﬁormal posting as CCIT, Calcutta
without keeping one post of CCIT, Calcutta vacant in lieu of 080D
(Planning) in Calcutta region for a further period of one year.
However, the power of judicial review of the order of transfer by
the Court of Tribgnal is circumscribed by the catena of decigions
of the Hon’ble Apex Court. Normaliy order of transfer of Govt.
servant should not be inferfered with by way of judicial revieQ
unless ah order of transfer is malafide or pasééd under
colourable exercise of power,"ln other words, order of transfer

can be set aside or quashed by the Tribunal or Court, if the

“Tribunal is satisfied that the order suffers from malafide,

“arbitrariness or non-application of mind to the relevant facts.

’ ’
The learned advocates of both the parties cited various decisions
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of the Hon’ble Apex Court in this regard. But I do not like to
burden the judgment with all the aforesaid decisions when the law

is now settled in this regard. But I like to refer the decision

of N.K. Singh v. Union of India & others, reported in aIR 1995

8C 423 wherein the Hon’ble aApex Court held as below:

"Transfer of a Government servant in a transferable
service is a necessary incident of the service career.
Assessment of the guality of men is to be made by the
superiors taking into account several factors including
suitability of the person for .a particular post and
exigencies of administration. Several imponderables
requiring formation of a subjective opinion in thatl
sphere may be involved, at times. The only realistic
approach is to leave it to the wisdom of the hierarchical

superiors to make that decision. Unless the decision is

vitiated by mala fides or infraction of any professed
norm of principle governing the transfer, which alone can
be scrutinised judicially, there are no judicially
manageable standards for scrutinising all transfers and
the courts lack the necessary expertise for personnel
management of all government departments. . This must be
left, in public interest, to the departmental heads
subject to the limited judicial scrutiny indicated."”

In ‘view of the aforesaid decision I am satisfied that the
respondents were not justified to issue a subsequent notification
regarding creation of the post when they received the notice from
this Tribunal that the matter has been stayed on the ground that
the applicant has been appointed to a post which is nén*existent
on the date of transfer. When Ms. Banerjee specifically argued
before me that creation of the post need not be notifiéd in the

gazette notification. 1In this connection I would like to refer

the decision taken in the case of Anil Kumar Chowdhury v. State

of Assam and others, reported in (1975) 4 SCC. 7 whers a similar
question was raised whether declaration of equivalence with
“cadre post’ is to be mqge by the State Government with approval
of ﬁhe_ Central Gover§Went _and whether sth declaration can be
made ex post facto. In para ll(of the said 5udgmeht the Hon’ble
Apex Court held that there can be no declaration without a formal

notification. Governments speak and act formally and in solemn

writing, not informally. In tThe present case no formal

declaration is found on the date of transfer. I find similar

2
e
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things happened in this case. No notification fof creation of
the post was made or issued by the authority on the date of
issuing the transfer order dated 20.3.97 whén Under Secretary to
the Govt.  of India appointed the applicant as 0SD (Planning)
from the post of CCIT, Calcutta. 1In para 8 of the said “judgment
it has been observed that the bone of contention is that these
posts were not formally declared equivalent to_’cadre'pogts’ with
the Un;on Government®s approval and jgervice therein Was
insufficient to back the right set-up and the Hon’ble Apex Court
answered this question stating that a miss is aé~good as a mile
and continuity means continuity. The shortﬁhiatus destroys the
credential for seniority accumulated by long officiation, In
view of the aforesaid circumstances, however, I find that after
receiﬁt of the letter of apbointmént on 20.10.97 the applicant
had rushed to this Tribunal challenging the validity order dated
20.10.97 on the ground of malafide without disclosing the name of
the respondent who acted with maliee in this case. It is very
, , L malli

difficult to proygﬂon the part of the applicant. But admittedly
the Tribuhal granted stay of the impugned ordér dated 20.10.97
and that stay still is in force. The learned advocate; Mr .
Bhattacharjee appearing on behalf of the applicant submits that
since the application has been admitted for hearing, thereby the
guestion of filing representation to the authority has 'become
redundant because the court can decide the case on merit. I do
ndt dispute with this fact, as submitted by Mr. Bhattacherjee on
that score, but the matter of transfef igs to be decidedl by the
competent authority in the exigency of the service aaé that powear
should not be taken away by the Tribunal or court by way of

judicial review.

4&/////ﬁy/“ In view of the aforesaid circumstances I think that it is
. a fit case to direct the applicant to make a representation to

:
e

VY . '
the competent authority -~ @@b&&ﬂg the groundg stated in the
P

application afresh and the respondents shall consgider the
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as well as made before this Tribunal, as mentioned in the

; in the light of the allegations made by the applicant
Judgment with a reasoned and speaking order within twg monthﬁ
from the date of submiséion of the representation by the
applicant and accordingly the applicant ‘is difected to make the
representation before the authorities within seven days from the
receipt of the certified copy of this Qrder’and the reépondent%
shall dispose of the representation withiﬁ one month from the.
date of receipt of the representation and communicate the $ame Lo
the applicant with a reasoned and speaking order in the light of

the discussion made in the judgment. And with this observation I

dispose of the application awarding no costs, but it is dlrected

that till the disposal of the representation the applicant should

" hot be disturbed.

Lﬁ@‘“wk

- (D. purkaya
- MEMBER (J)

7.4.1998



