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Q.Purakavastha, J.M.:

In the application, which was initially filed as a writ
petition before the Hon’ble High Court at Calcutta, the appliéént ﬁas
challenged the order of his suspension dt. 24.1.74, the charge-sheet
&t. 18.4.74, the enquiry report«dt. '17.2.77, the show causg notice
dt. 19.3.77, the order of dismissal passed by the disciplinary
a&thority dt.‘ 14.4.77 and the appellate order dt./,13.5.79 rejecting

his appeal against the order of dismissal. as arb7érary_and illegal:




O

» e
" hom 0

2. The facts of the case may be stated briefly at the outset.

‘At  the relevant time, the applicant was working as an Upper
Division . Assistant and was assigned the additional charge of Cashier
under respondent No. 3. While working as‘such, he also prayed for
permission from the higher authorities to prosecute studies in Labou}
Welfare Training™ course and also in social work. According fd tﬁe
abplicant, since no written order was passedh,either permitting or
denying his Jjoining such training, he went to the training course
presuming that permission was not declined to him and successfully
completed the' training. According the applicant% the authorities
sFarted taking vindictive actions against him on every pretexts.

3. On 24.1.1974 3s chérge*sheet was issued against him under Rule
16 of CCS{CCA) Rules which -contained three articles of charge as per

annexure-B. 'By a separate order issued on the same date, the

applicant, who was on leave at that time. was placed under suspension

as per annexure-C. The applicant gave a3 reply.to the charge~-sheet

vide Annexure-D on 8.2.74 denving all the charges. Tﬁéreafter,

another charge-sheet was issued to him on 18/4/74 in supersession of

the charges already framed and this charge-sheet was issued under
rules 11,14 and 15 of the CCS(CCA) Rules i.e. major penalty

charge-sheet whereas the earlier charge-sheet was for 1imposition of

minor penalty (vide annexure-E). In this charge-sheet there were five

articles of charge relating to the same alleged misconduct for wﬂich
the earlier charge-sheét.was issued. The additional charges.‘were
relating to his alleged absence from duty during office hours for
atten&ing Labgur Welfare training coufse and . Social Welfare Training
course. The applicant gave a detailed reply to the said chérge~sheét
Eaising certain legal questions. Thereafter, an enquiry of}icer Was
appointed and the enquiry report was sub%itted on 17.2.77 in which all
the charges levelled against the applicant were stated to have been
established (vide Apnexure-l). Thereéfter. the applicant gave a reply

to the enquiry report and finally, the disciplinary authority by his

order dt. 14.4.77 {annexure-K) passed the final order dismissing the
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applicant f%om service w.e.f. 14.4.77.  Against the said order, Athe
- ' | applicant preferred an appeal on 26.5.77. Ultimately, the appellate
authority by his okdgr dt. 13.5.79 rejected the appeal as per
| & ' ' =
anpexure-ﬁ. )
4. | Being aggrieved, the applicant moved the Calcutta High Cqurt
by filing a writ petition challehging tﬁe aforesaid orders and préying
for his reinstatement in service. 'The said writ petition was
transferred to this' Tribunai ‘under operation ‘of Sec. 29 of the
A.T.Act and has been renumbereq as-Tﬁ 49 of 1997.
5. .AWe'have heard the learned cohnsel for the applicant and the
respondents at iength gnd have gone through the documents produced
before us.
6. ‘it'is contended by the ld..counsel for the applicant that the
first charge-memo issued agaiﬁst the applicant on 24.1.74 was under
‘rule 16 of the CCS(CCA) Rules for'impdsition of minor penalty byi the
disciplinafy. authority. But éubsequently,'the disciplinary authority
superseded the said charge-sheet and issued a fresh éharge~sheet dat.
18.4.74 under. rule 14 of the CCS{CCA) Rules i.e. for imbositiog of
&ijgyor penalty. But in both tﬁe charge~sheets,_ the' basic allegations
against the applicant remained the same. He contends that such action
of the respondents is arbitrary, ille§a& aﬁd in violation‘ of the
principles of natural Jjustice. "According to him, if the second
charggvsheet is void ab initio, all actions taken on its basis i.é.
the conduct‘ of endﬁiry tproceeding, the dismissal orde} and the
appellaté ordef are also bad iﬁ law and-cénnot be sustained in law. He
has also contended that the appellate order is very cryptic and no
reason was assigned for’rejecting the applicant’s appeal.
7. “No reply was filed by tﬁev respondents contesting the’
;‘ Qpplication -either in the High Court. or before this Tribunal.
Inspite of several direbtions from this Tribunal, the respondents have

also not been able to produce the relevant records including the

record dealing with the appeal of the applicant. It is Submitted by

the 1d. counsel for the respondents by producing a copy of letter dt.
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8.1.2001. that the relevant records are not traceable in the office.

He has., however, produced certain part record in this connection which
we have perused.

8. It is the main contention of the 'ld. counsel for the
applicant that the disciplinary authority had no jurisdiction to issue
a fresh charge~nemo bﬁ cancelling the earlief charge-sheet as it has
been done in this case. Therefore, ;11 subsequent actions taken by

the' respondents based: aﬁ the second charge-sheet for holding the

' enquiry-are bad in law and not legally sustainable 'and violative of

the proéedure‘ laid down in the relevant rules. _ Therefore, the
dismissal order passed by the disciplinary guthority or the appellate
order nejecting the appéal preferred by the applicant should be
qqashed. Ld. counsel for the respondents, on the other hand, has
contended that the ‘second chafge»sheet dt. 18.4,74'hés been issued in
supersession of the earlier charge-sheet -dt. 24.1.74. He-stressed on
the expression “supersession” and contended that this means that the
earlier charge-sheet ~was modified or amendéd. by the second
charge-sﬁeet whiEh is Aadmissible under the rules. Therefore, there
Was no iilegality or irregulafity in the conduct of tﬁe disciplinary
proceedingl against the applicant or in the orders-of the disciblinafy
authority and the appellate authority.

9. In view of this divergent contentions réised by the parties,
we directed the respondents to produce the relevant records.‘ As
alreadyapdinted.eut, the respondents'could not produce the ‘record in
connection with the passing éf the appellate. order. The ground
assigned for pon~production of the recérds is that the same are pot
traceable_in the Department. But the ld. counsel for the respondents
has produced only a part of the records available with the Deptt.

10. We have gone through the records. It relates to disciplinary

" proceeding No. 2 of 1974. éut'no\record is available prior to 18/4/74.

On a perusal of the order dt..18.4.74 passed by the disciplinary
authority i.e. the Presiding Officer we find that the following order

was recorded by him -




s 5
" In supersession of the disciplinary order No. 1/1974, a
vfresh charge sheef has been issued against Shri Joy Nath' Sen,
UbC, now under swsuspension in Proceeding No: 2/1974 dt.
18.4.74.

Interlocutory orders passed by my predecessor-in-office will

stand valid and enforceable.” |
. ' '11." Ld. counsel for the applicant has 'pginted out that even
though the earlier order was superseded, certain interlocutory orders
" " were passed on the basis of the said order pending finalisation of the
said proceeQing based on the first charge-sheet. He contends that
~ this is not permissible under the'lrules. On. a perusal . of the
bdepartméntal file produced before us, we find that actually two
departmental proceedings were initiated against the applicant i:e.
- . Departmental Proceeding No. 1 of 1974 was initiafed earlier and
almost on the same éllegations, a second. proceeding i.e. - Proceeding
No. 2 of 1974 was initiated. The only difference is thét the first
proceeding was for imbqsition of minor penalty and the second one was
for imposition of major penalty. There was algo some,différence in
the articles of charge théugh the main allegations were the same. It

is contended by the 1d. 'counsel for the respondents that the earlier
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proceeding was éuperseded by the issue of the second. charge-sheet as

according to him, the first charge-sheet was only modified by the

second charge~sheet and nothing else. He has . contended that the
expression “supersession” in this context would mean only
"modification” or "amendﬁent"bof\ the first charge~sheet. We are

unable to accept this contention of the ld. counsel. According the
dictionéry meaning of the expression “supersession” it connotes
"setfing aside".  That meéns, the_eérlierAcharge—sheet was set aside
by the issue of second chérgewsheet. The 1d. coungel for the
respondents has submitted that the second charge-sheet included
additional charge that the épplicant without taking any rpermiésion
from the higher authorities attended training course of Labour Welfare

and Social Welfare. But we do not find any such allegation made by
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the disciplinary authority in his order dt. 18.1.74 aquoted above.
Only. in the charéé-ﬁ;mo, additional two charges we&e.inserted in this
re§afd. But there is no record to show that such action was taken on

the basié of wvalid orders from the compefent authority. The 1d.

_ advocate appearing for ¥or the respondents cannot improve the reason

of supersession of the earlier order. A party also cannot improve_the

statement recorded in tﬁe order-sheet by making an affidavit before a

court or Tribunal.

12. In view of the aforesaid reasbns, we are unable to accept the

contentioﬁs of the 1d. counsel for the respondents to the effect that
the “second  charge~memo  dt. 18.4.74 superseding the earlier
charge-memo dt. 24.1.74 has been is;ue& with reasons. The file
broddced by him does not contain any such éeason. In view of the
aforesaid circumstances, we are of the view that the Pregiding
Offiéér, who acted\és the d}sciplinaéy authority w.e.f. 18.4.74, had
no jurisdi;tion to issue a . fresh charge-sheet 1in the name of
supersession ‘of the earlier charge-sheet dt. 24.1.74 issued in
connection with Proceeding NO.1 of 1974. Ld. counsel for  the
respondents has failed to establish tha? the second charge-sheet was
cancelled before iséuihg the fresh charge-sheet, particularly when
actions and interlocutory orders passed on the basis of the.fifst
charge-sheet continued to remain valid. We are, therefore, unable to
sustain the éecond charge~sheet dt. 18.4.74 and it has to be quashed
as ab initio void. o

13. So far as the appellate order is concerned, it - is a very

_cryptic order and no reason was assiéned for rejecting the appeal of

the apblicant, The respondents have also not been‘able to produce the
original record in which the appellate authority passed his order on
file fﬁ show that in faét the apbellate authority aésigned appropriate
reasons for rejecting the appeal of the applicant after considefing
the materials points raised by him. Passing of reasoned and speaking

order is part ofv the principles of natural Jjustice. Since .the

appellate order is not a reasoned order and no records have also been
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-and the appellate order are bad in law and pave

-
produced, adverse inference has to be taken in this case and
accordingly, we also reject the appellate order.

14. In view of quashing of the second and fresh charge-memo dt.
18.4.74 by us, all actions taken on its basis, that is to say,
gonduct of the enquiry proceeding,'passing 6f the disciplinary order
. to be quashed.
Accordingly, we also quash the dismissal orderAdt. 14.4.77.and the
appelléte order dt. 13.5.77. !

15. .It is brou;ht to our notice tﬁat the applicant has. in the
meanwhile, attained the age of superannuation. Therefore, he should be
deemed to have.continuqd in service from the date of His dismissal by
the order dt.ll4.4.77'till he attained the age of superannuation with
all consequential.benefits.

16. It has also been pointed out by the 1d. counsel for the

applicant that although the applicant was placed under suspension with

the issue of the first charge-sheet dt. 24.1.74, he has not been paid

-anhy subsistence allowdnce. It is submitted by thé 1d. counsel for

the respondents, on instruction, that since the lapplicant did not
prdducé ‘non-~employment certificate, no subsistence allowance could be
paid to him. We need not pass any specific order on this péint and it
is left to the respondents to decide this question appropriately as
per rules in view of our orders passed above.

17. For the reasons stated above, we allow this apblication. The
charge-sheet dt. 18.4.74, the enaquiry report dt. 17.2.77. the
dismissal.oréer dt. 14.4.77 and fhe appellate order dt. 13.5%.79 are

hereby quashed and set aside. The applicant shall be reinstated in

his former post and shall'be deemed to -have continued in service with

effect from the date of his dismissal ffom service till he attained
the age of normal superannuation. The applicant 1is held to be
entitled to all back salary and allowances during the period he was
kept out of empléyment including ali consequential benefits. The
period of his suspension'and the payment of susbistence allowance as

admissible shall be decided by the competent authority as per law.
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