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CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTT A BENGH

Original Application No.940/97

Date of decision: 08.06.2004

- o oy

The Hon'ble fr, R.K, Upadhyaya, Administrative Member .

The Hon'ble Mp, J.K, Kaushik, Judicial y Member.

Gor achand Naskar, S/o Kanaidas Naskar, aged azbout 25 yeal's residing
at Village Pripuranagasr, PO Ramgop alpur, Via, Piyali Toun, P.5.
Baruipur, Dist, 24 Parganas (S) o

: Applicant,
rep., by fr, A.K,{jﬁéﬁgigee: Counsel for the gpplicant,

versus

1. Union of India,<service through the Secretary, Ministry
of Communication, Deptt. of Post, Sanchar Bhawan
New Delhi,

2, The Chief Post Master General, 4.B, Circle, Yogayog Bhaysan
Calcutta 12, ' -

3. The Supdt of Post Offices, South Presidency Division .
Baruipur, Dist. 24 Pgs.(S). - |

4e Plan Naskar, son of late Hiralal Baskar, residing at
Vill, Tripura Nagar, PO Ramgopalpur, Via Piyali
Toun, P.S. Baruipur, Dist, 24 Pgs (S} -

¢ Respondents.

e, B.K, Chaterjee : Counsel for the respondents.

OROER

Mr. J,K, Kaushik, Judicial Member,

Shri Gorachand Naskar has inter alia challeanged

the selection and gppointment of R,4 to the post of EDBPH

étRamgopalpur Post Office and has sought a direction to the official
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respondents to give him of fer of gppointment for the said

post amongst other reliefs,

2. The material facts of this case as may be
succinctly put in are that the applicent has passed
the Madhyamik examination in first division in the year
1989 and got himself registered in the employment exchange
Rajpur-Sonarpuf. He also belongs to SC community. He has
landed property of 28 decimals and has also owning orchard
and his monthly income is Rs,500/-. He is paying the

: relating
panchyat tax and other statutory dues/to the said landed
property. A notice came to be issued'For filling up
the post of EDBPM, Ramgopalpur Post Office and the name
of the:géééiigant was sponsored by the employment exchange.

A selection vas conducted and the gpplicant and other

candidates took part in the selection, The further case
of the applicant is that the respondent No, 4 has passed
the Madhyamik examination in 3rd divisioﬁ and in the

said intervies 5 persons sppeared including the gpplicant,

& The zpplicant was the best candidate iﬁ the selection.

’ Respondent No, 4 also did not produce any proof #elating
to the landed properties, Still respondant No, 4 uas |
was sppointed to the post of EDBPM, Ramgopalpur and he
joined the said post on 04,08,97, A reference has been

o a similar
to @ Jdewision of this Bsnch of the Tribunal in/0.A. No,

165/95 dated 14.11.95. In that case the eplicant therein
2

was plaeced in a similar situation. Certain other provisions
have been narrated. The Original Application has been

filed on numerous grounds enunciated in para 5 and its

sub-par asy . but Jue shall deal only the grounds which
have been straessed during the arguments made on behalf of

gthe applicant in the later part of this orders

////’
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3. The official respondents have contested the
case and have filed a counter reply = to the 8.4 . It
has been averred that except Respondent No. 4 no other

candidate has filed documents in support of their eligibility

and a8 such the candidature of other three candidates
were rejected. It is stated that even the gpplicant

also could not produce any document in support of independent
an

income at the time of verification of documents,/as per the
letter dated 06,12.93, adequate means of livelihood
or income or property in their name was essential requirement{)

It is also stated that though the applicent hes secured

moré marks than respondent No,: 4 in the Madhyamik examination
he could not'be selected because of the aféreSaid I easons.
The judgement relie? upon by the gpplicant does not support
his case. The grounds raised in the 0«A have been generally
denied,

4y - A short rejoihder has been Filed almost ,.
reitarating.tﬁémfadig and groundé raised in the 0.4 ...

and also controverting the averments mede in the reply,

5, e have heard the elaborate erguments advanced
on behalf of both the parties and havé carefully perused
the pleading and records of this case. Léarned counsel

for the gpplicant hzs submitted that the agpplicant has
secured highest percentage of matks in the Madhyamik

ex anination and he was supposed to be placed at S1, No. 1.3

in the merit list. Hg has also submitted thét the applicant
had submitted all papers to the respondents relating to the
income as well as property but the respondents hgave intended
to show special favour to respondent No, 4 by not taking

into consider atinon of the documents which were submitted by

the gpplicant.
-



n4a
* L]

6o Per contra, the lesarned counsel for the
official respondents has vehenently opposed the submissions

made on behalf of the applicant and has tried to persuade

us by stating that no doubt the selection is to be beased
on merits , but simultaneously it is alSOnﬁecésgé;y;,

that the other requirements relating to inéome/prOperty
should also be filled at the time of selections But

in the instant case, the applicant did not submit‘any
document in support of his incomes He haé also submitted
that the judgement of the full Bench in the cases of
Ranaram vs, Unipn of India ( 2004 (1) AT3. FB.;1_'_?§,'30dhpur )
and Lakshmana and others vs, Supderintendent Poft offices
Bellari ( 2003 (1) ATI 277 FB - Bangalore) do not gpply to
the instant case. He has contended that the judgement is
aluays prospective and these orders have bean

passed later to the selection which was held in the year 1997.
Therefore the same cannot be gpplied to the facts of this
Cases He has placed reliance on three judgemenfs which
we shall deal with in the succeeding fparagraphs.. He has
conducted that the selection wss conAUéted strictly in

accordance with the instructions and rules in force and
. » S

subsequent judgements cannot be applied to the instant case

Thus no judicial review is warranged in this case.

7. We have consideréd the riyal contentions
raised on behalf of both the parties. As far as the
factual aspect of the matter is concerned, it is sdmitted
that the applicant hads secured highest ma:ké in Madhyamik
ex anination amongst all the candidates who undergone the
selection for the post of EOBPM, FamQOpalpur. It is also
admitted pogition that in the Caseﬂof Ranaram and Lakshmana

S%E;fupra), it has been séttled by the Full Bench of thié

S s - -~ - - -- e -t e e e _4»/*6‘ o o
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Tribunal that sbBlection should be based on the marks
obtained in the matriculation examinatioh and other

conditions are subsequent af ter the selection and the

&

condition preced é}>is that a person has to secure highest

A
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merks among the contesting candidates and person so selec ted
should be given Some reasonable time to Félfil other conditions
relating to income/property etc and in case he fails to do

so, the next person in the merit shall be glven such
opportunity, Ndu thé guestion for our determination

remains is as to uhether}fgfsjudgement shall have prospective

effect or retrospective effect.

8., At the very outset, we would like to submit
that in the case of Lzkshmana and others ( supra ), the

full Bench has held as unders

W pgssessing of adequate means of livelihood
in the circular dated 06.12,93 of the
department is neither an absolute condition
nor a preferentizl condition requiring to
be considered for the aforesaid posts "

In the cése of Ranaram ( Supr a }

" Sglection/appointment has to be made on the
basis of marks obtained in the matriculation
ex anination and thereafter the person
selected can be given a ressonable time
to submit proof of income/property as
per rules/instructions on the subject
and in case he fails to submit the same
within reazsonable time, the offer can be
given to the next eligible/selected candidate, "

9, A perusal of the sbove would reveal that
certain portions of instructions 06,12.93 has been
impliedly_struckdoun in 2s much as the reguirement

of héving property or income has been held as not
mandgtory and the same is violagtive of Art. 16 of the

Constitution of India,
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10, The very Rule of recruitment also stipulates

s under as regards the income, ounership of propertys: |

n The person who takes over the agercy (EDSH:!/EDI.BH&)
‘fiust be ore who has and adequate means of livelihood
" ‘The Ferson selected for the post of EDSEM/ SDBPM
must be able to Offer-spice to.sSerwe as the
agency premises for postal operdtions, Tle
premises must be swh as will serve as a
small postal office with provision for
installation of even @ RCO( Business
premises, such as gshops, etc,, may ke
preferred ),

iA\'_’r»aere' prré’f'ﬁjs;;al of the above sald rule shous that a person

will be selected first and then only the other requirements ;

are to be fulfilled,

11, Now we would like to examine the judgements
which have been I‘elie@l upon by the learned counsel for

the respondents uwhich reads as unders

Dr, P.N, Dubey vs, State of Madhya Pradesh (1997 (3)-SCC_497

In the @ove case, a notification was issued for
filling up of 28 posts of Assistant Directors by the
Madhya Pradesh Public Service Commission., As per rules
in force at the relevant point of time these posts uere
to be filled by direct recruitment and promotion of
Veterinary Assistant Surgeons in the ratio of 1:: 1
But the Government decided to fill up the same by promotion,
‘The High Court held that action of the Government |

ggyife posts ate to be Filled in as per the rules uhich were in
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~existence uhen the notification came to be issued, In the
instant Cass it 1s not the cgase that subsequent notifications

have been issued, Thus the same does not support the defence

of the respondents 1 to 3. -

In the case of Mangging Director  EGIL Hyder abad VS,

B.Karunak ar 1993 (4) SCC 727, It uaé Case where

inquiry report was not given prion to the p*‘aséyinAg of penalty
order, Relying upon the judgement Df.the Apex Court in the *

Case of Md. Ramjan Khan ( 1991 (1) SCC 588,)uherem it was

held that it would be obligatory to SUpply a copy of the
inquiry report prior to the ;mposxtxon of penalty and this
would be effective from the date of the judgement. The
Apex Court itself directed that the judgenent shall be
prospective. .But in the judgement in Ran aran_( supra )
thers is no such proposition, In this vieu- of the matter

this decision also is of no help to the respondents,

In the casg of GovindVPrasad vse R.G, Prasad

( 1994 (1) SC@J&S? ), which is related to selectlon to the
post of Assxstant Engineer working in EIBCtrlCal and

Mec hanic al U;ngx;of P40 in the State of U.P, whére a memor andum

W as ;ssued showing the policy dedisionég oF.Gouerhment

to be implemented in future and it was held that it is
settled lay that an executive order of the GoverhmentYCannot
be made OperathP with retrDSpéctive effect,. The Fa”ts of

are
that case /f}also distinguishable in as much as in the instant
. ag ,
caSQ(£here is no executive order uhichvcan be said t9 be
eFFective'From a back date wss issuede Thus thls dec131on

also does not support the contentxan of the learned counSel for

é%;ifé reSpondents.' - ,
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12. e may point out that the genefal position
of the law is that the ratio of the j'udgemerrt would be
from retrospective effect until otherwise directed and it is
otherwise in the case of legislation, Legislation shall
be always prospective until it is stated to be retrospective,
Thus for the reasons adduced above, We are not impressed
with the submission made on behalf of the learred counsel
for the respondents and we find ourselves in agreement with the
submissions made on behalf of tte appliéant, and have

absolutely no hesitation in following the decisions of the

@.}y Bench in the cases of Ranaram and Lakshmana and others

(supra), It may also be noticed that now the question as

to whether the applicant in fact submitted the documents

| relating to the income/property at the time of selection or

not, - we need not examine that question since the same are not.
required to be fulfilled and the precise condition subsequent
Would be that of providing suitable premises for renning

postal operation,

13, The upshot of the aforesaid discussion is that tte 0.4,

has ample force and the same stands allowed, The

. appointment of 4th respondents to tle post Of EDBRM,

Ramgopalpur stands quashed, The respmndents are

directed to give offer to the applicant to the saigd

post within @ period of ore month from the date of communication
of this order;, and in case he is not able to satisfy the

condition for providing adequate space to serve as an agency
premises for postal operation within a period of two months,
thereafter the offer may be given to the candidate next in
merit, This order shall be complied with within a period of

three %nths from its communication., Costs madg—;asy.' :
R eoudm — & W

( J.K. Kaushik ) (R.K, Upadhyaya)
Member (J) Member (A)

jsv,



