
In The CenLrl Idrninstrativo Tribunal 
Calcutta 8encbi 

Gk 93 of 1997 

Present ; Hon'ble Mr. D. Purlyastha, JudIcial Member 

bnb1e Mr VK, rajotra, dninistretive Member 

Sr in i vasa Rao, son of late Jppa Rao aged about 
26 years, Lx—Bunglo Peon in S.E. Railway. under 
1heragpur Lbrkshop, Kharagpur, resident of LJld 
Settlernert near Ehlaji Temple, Kh2r2gpthr. 

pplicant 

- Versus- 

- 	1) Union of India, througb the Secratary, 11/a  
Railways, Rail 8havn New cOihi. 

2) General Miager, S.E. Railway, Garden Reach, 
Calcutta. 

3) Chief Personnel Officer (Sh. V.Prasad), S.E. 
Railway; Garden Reach, Calcutta. 

Chief Project Manager, S.E. Railway, Kharagpur 
tbrksftip, Kharagpur. 

Deputy Chief Mechanical Engineer, S.E. Rluy, 
Kharagpur WOrkshop, Kharagpur. 	 ••. •••.• 

2 	 - 	6) WOrkshop Personnel Off icer, S.E.  Ral lway. 
1aragpur. 

7) Janaki. Rao, eon of Late K. Goviada Rao, 
Kharagpur. 

Respondents 

For the Ipplicant ; Mr. R.K. De, Cousøl 
Is. El. Banerjee, Counsel 

For the espondents; Mr. P. Chatterjae, Counsel 

Heard on : 13-08-2001 	 Date of Order 	13-082001 

0- R D E R 

I.K. MAJCTR&_A1I -------.--- . 

The aoplicant has issaf1 the order dated 14-1997 

rmcxu 4/14) passed by the respondents in pursuance of the 
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Tribunal's order dated 10-10-1996 in 0.A. 1264 of 1996 stating 

that I t is no t fe asib le to con side the applicant's case for his  

engagement as Substitute Bungalow Peon of Oeputy CIIE(WLJ)/KCP 

tbrkshop since he has not made his cheica for his engagement 

which is the main criterion for engagement of Bungalow Peon. 

2. 	The applicant has stated that he is a Matriculate and he 

applied for engagement as Bungalow Peon of Op. C1E(tw, Kharagpur 

(respondentb.5). According to the applicant, this raspondent 

had already engaged him as substItute Bungalow Peon from 8-5-95 

to 5-6-95 and his application was forwarded for obtaining approval 

of the General Manager on 18-6-95.. Approval of the General Manager 

was conveyed to the Worksi-iop Personnel Officet, S.E. Railway, 

Kharagpur vide Annexure-A/2 dated 7-7-1995 indicating that "the 

case was approved by General Manager on 29-6-96 14 . hereas the 

applicant was only to be senE for medical e.mInation before 

engagement, respondent Ab .5 conveyed is dissatIition with the 

performance of the applicant and also thanged ø-f his mind and 

withdrew his own proposal  for engagement of the applicant and nrade 

a fresh proposal recommending another person, namely, Shri 

ImarendraNath Des vide his letter dated 31-8-95. Later on res- 

pondent No.5 again changed his mind in favour of anoher persoI,. 

namely, Shri K. Janaki Rc. There was Lan 4e-e between respon- 

dent It .5 and the 	 Headquarters regarding wit hdraual 

of propoal in favour of the applicant. Ultimately Shri JanaKi la 

was appointed. Tne applicant filed 0.4.1264 of 1996 whIch was 

decided vide order dated 10-10-96 (nnexure-A/10) and as such on 

11-1-1997a speaking order was passed in pursuance of the order 

of the Tribunal as stated above. The applicant has claimed that 

applicEnt 1 s name, having been sanctioned by the competent auto-

rity and approved by the Generql Mangar, respondents must engage 

him as substitute Bun lQw Peon claiming that 	acquired a right 

tobe considered for engagement as substitute Bungalow Peon in 

terms of the General Vianager' a sanctiun dated 29"6'95. & respon- 

d9nts 	ti1d be directed to engage the applicant as Bungalow Peon. 
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3•. 	In their counter reply the respondents have stated that 

the post of Bungalow Pon was lying vacant u.e.f. 7-6-1995. Pro-

posal for appointment of the applicant was made by the applicant 

it.5 and necessary sanction of General liansg.er  was comnunicataO 

vide letter dated 7-7-95. Respondant b.5 was advised to direct 

the applicant for medical 8Xam nation before engagement. However, 

respondent No.5 changed his mind to withdraw the proposal of 

engagement of tie applicant and a fresh proposal recoriTnanding Sniri 

Amarendra Nath Das was sent by him vide letter dated 31-8-95. The 

respondents have aintained that engagement of Bungalow Fon was 

not done in accordance with the prescribed rule for appointment 

in Grp.up ZQ$ as entisaed in para 179 cf IR1 tti1.1 (1989). The 

person is initially engaged as a substitute according to the choice 

of the officer concerned. According to the respondents, the res-

pondent No.5 havinq chaned his mind engaged some other person 

but not the applicant.-the mere approval of the competent authority 

does not confer any right to the applicant for his 8ngagment. The 

respondents have also denied that respondent No.5 evo4 took 	
_ 

from the applicant. 

4, 	Us have heard Ld. Counsel of the applicant and of .tie. 

official respondents and considered the material available On 

record. As regards respondent No.7 Shri Janaki Rao, the Ld.Counsel 

of the applicant showed us the postal receipt for issuing a regis-

tered letter,  to respondent No.5 ervica of notice on respondent No. 

7 Is thus deemed to have been effctd 	Fiowevar;  since respond -in t 

has chosen not to aposar in the Court, we are proceeding 

against him ax-parts. 

5. . 	The Ld. Counsel of the applicant stated that the respondent 

b.5 had engaged the applicant from 8-5-95 to 5-95 before issuing 

the letter of appointment in his favour. However, before appoint-

ment ordar, after receipt of the approval of the General rnanager, 

could be issued or the applicant could be sent for medical exemina- 

tic, ti"ia applicant u9s die-engaged and a recom;iondatjon was made 

S 
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in f Evuur of another person and iga.tn the rcommandation was made 

in favour of 3rd person. The Ld. Counsel contended that the res-

pondents blatantly abused the discretionary power against the well-

settled law that discretionary power must be exercised with great 

restraint. Referring to (1891) AC 173s 64LT 180 .(S-iarp - VS.--

tddkef ie ).d) he brought to aijr attention Lord Haisbury' s ob seratio n 

which is as follou :— 

eans when it is said that something is 

to be done within the discretion of the authorities 

that something Is tobe done according to the rules 
of reason and justice, not according to private 

opini.:n..t according to law and not humour. It is 

to be, not arbitrary, vague, and fanciful, but legal 

and regular. And it nust be exercisec within the 

limit, to which an honest man competent to the dis-

charge of his office ought to confine himself..,", 

The Ldr. Counsel 3atressed that there is nothing like un-

fettered discretion immune)fram judicial reviewability. The law 

always frowns on uncanalised and unfettered discretion conferred 

on any instruientality of the State and is the glory of 	mn1s- 

trative law and such discretion has been through judicial decisions 

structured and regulated. Abuse of power is not to be assumed 

lightly but, experience belies the expectation that discretionary 

powers are always exercised fairly and objectively. The Ld. Counsel 

forcefully contended that in the present case the respondents have 

abused the discretionary power in denying the engagement of the 

applicant in spite of, senctkn having been accorded by the compa-

tent aithority i.e. the General Ianager. 

6. 	On the other hand the Ld. Counsel of the respondents 

relying on a case reported in 1996 LMB i.C. 1812(&ipreme Court) 

(Tagin Litin - Versus - State of Arunachal Pradesh and others 

statthd that unless the order of the State as functknary has been 

communicated to the person concerned, he would be affected by that 

order as the said order is only provisionalin character-i So It 

would,be Wise an the part of the respondents to re-consider the 
e 

\\ 	Matter and o1lter or resind the cjrde. 
\ 
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7. 	He also referred to the Iflnexure-l/15 dated 31-5-1995 of 

the respondents stating that the instructins on engagement/ absorp_ 

tjon and discharge of I3ungalOu Peon are as follows 

"a) Officers entitled to Bungalow Peon will be allowed 

to recruitment of their choice, with age limit of 

18 to 28 years (now 30 years) for generql candidates, 
with five years relaxation for reserved community 

candidates. In general, litaracy standard of -
Clas VIII passed is adopted. 

Bungalow Peons are to be appofntec as Substitutes 

against permanent and temporary post or on casual 

basis agzinst Lbrkcharged Post aibject to passing 

the prescrjved medical examination by the authoised 
Railway. MedicsV Officer. 

In caee of engagement of fresh faces as Bungalow 

Peons, prior approval of the General Manager is 

to be obtained". 

8. 	The Ld. Counsel of the PPliont,&alao stated that the 
CL 

correspondence referred to by the 	 relating to áanction 

of the propoal of respondent No.5 regarding engagement of the 

applicant is internal correspondence withi&the Oapartment which can-

not be relied upon. 

9. 	Jieraas the applicant's ckaim to have worked with 1the ___________ 

respondent fb .5, th-e roepondps hpve denied the-ai-e-r-nient, tfouever s  

we do no goalong with the Ld.ounsej of the respondents as respon-

dent Na. 5 had expressed his dissatjsfactjon with the performance 

of the applicant on the basig of 4hjCh he changed his mind in 

favour of another person. Unless the applicant ad been engaged 

by the rgspondflj,5 and worked with him as Bungalow Peon, he 

wou'd not be in a position to express his 	 or dissatis- 

fiction. Certainly, the contention of the respondents that the 

applicant did not work with the respondent No.5 is ccntr.ry to the 

facts, Respondn tb.5 changed his mind ,44 three tim. 1it 

he reco . mmended engagement in favour of the applicant. Then he 

recomnended one $ ri. sNath Das and thidy he rmmendad in 
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favour of ofle Shri Janaki Rao• W have no hesitatç.n in finding 

that respondent No.5 has been g,pis discretionary power time 
ai- 

and again withciut any order)nd dispensed with the service or the 

applicart. It is a different matter that sanction granted by the 

General I'anager was not translated into actual order of engagement 

of, the applic,t after toldinQ the medical examination of the 

person. although in view of the observton in the matter of 

gi 	Litin 	we are not in a position to quash and set asida 

the order 	 of the respondents, it 

would be advisable fot the respondents in the interest of justice 

to re—consider the applicant's case for engagement as substitute 

Bungalow Peon after -holding medical examination. hb costs. 

0 KN 

( V.K. M ajo tra ) 
9ember(A) 

( U. Mjrkayastha ) 
1emb 8 r ( J) 
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