e T o In The Central Administrative Tribunal
/ ' Calcutta Berch -
B *»

CA 83 of 1997

- Present - Hon‘ble Mr. Do Purily astha, Judicial Member

Hntble Mr. VeKe Mejotra, Adpinistrative Membar

!

Srinivesa Rac, =on of late Appa Rap aged about
26 years, tx-Bunglo Peon in S.k. Railyay under
Kharasgpur Wrkshop, Kharagpur, residant of Uld
Settlement near Balaji Temple, Kheragpdr.

*rsee ﬁpplic&nt

- Versusg = e

-~ v ‘1) Unicn of Jndia, through the Secretary, M/o
: - Railuays, Rail Bhavin, Neuw Ealhlo

2) General Manager, SeE. Railway, Garden Reach,
Caloutt a. ' :

3) Chief Perscnnel OFficer (Siie VePrzsad), SeEe
Railuay, Garden Reach, Calcutta.

4) Chief Project Manager, Sef. Ra:.lumy. Kharagpur
hbrkshop, Kharagpur.

.;; .

5) Deputy Chief Mechmlcal Engineer, S.E. Rallwyg .
Kharagpur Workshop, Kharagpure. y -
. . 6} Wb rkshop Personnel CiFf‘icer, SeE. Railuay,lva?"‘_‘
- ‘ Kharagpur. v o
o ! ' ’ «
7) Janaki Raoc, son of Late Ke Govinda Rag, , ‘ v
khuragpur . e

ses e Reépondents

/

For the Applicant 3 Mre. ReKe De, Counsel \
Mse Be Banerjes, Counsel N

-~

For the Kespcndentss fire Pe Chiattervjee, Counsel

Heard on s 13-08=-2001 Date of Order & 13=08=2001

URODER_
VeKe MAJCTRA, AN

Y

The applicant has asa@ilad the order dated” ?&-r‘lm‘lgg’? "

(&nm.xure-%/’l&) passed by the respondenty in pursuance of the
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Tribunal's order dated 10-10=1996 in O.A. 1264 of 1996 stating
that it is not feaaible tc considerthe appii;‘:ant-'s case for his
engagement as Substituts Bungalow Pson of Deputy CME(WW)/KGP
Wwrkshop since he has not made his choics for his engagement

which is the main criterion for engagement of Bungalow Feone..

2. The applicant has stated that he is a Matriculate anc he
applied for engage‘men_t as Bungé,lou Peon of Dp. CME(WW), Kharagpur
(respondent l\b.). According to the applicant, this respundenty
had already engeged him as substi tute Bungalow Peon from 8-5-95
t0_5~6-95 and his application was forwarded Fo;_- cbtaining approval

Approval of the General Manager

*

of the General Manager on 18-6-95.
was Conveyed tﬁ the Workshop Perscnnel Officer, Se.&. Rallyay,
Kharagpur vide Annexure-A/2 dated 7=7=1995 indicating that "the
ca@se was approved by Gemeral Manager on 29-6-96"\@ Whereas the
applicant was dnly to be sen® for medicai egfminatia.n before
engagement, respondent N5 conveygﬁis diss:t:mﬁét‘ian 'uith tha'>
Performance of the applicant and alsc changed ef his mind ahd

withdrew his own Proposal for engagement of the applicant and made

a fresh proposal recommending amcther persocn, namely, Shri

Amarendra- Nath Das vide his letter dated 31=-8=95, Later on fes—

pondent No «5 again changed his mind in fawvour of amther persob,.

' o Aonga,
namely, Shri K. Janaki Rw. There uasLsg-nﬁ&éeﬁoe between respon-
dent N5 and the %&ﬁéﬁm Headquarters regarding withdrawal

of proposal in Pavour of the applicantes Ultimately Shri Janaki Rao

was appointed. Tne applicant filed D.A.1264 of 1996 wiich uas
decided vide order dated 10-16-96 ('Rnnexure—A[ 10) and as Such_ on
Tl e 1997(2):1\ speaking order was passied in pursuance of the order
of f.he Tribunal asc stated above. The applicant has claimed that
applicent"s name, having been sanctioned by the ;:ompetent ayt o=
rity and approved by the Genergl Manager, respondents must eng age

him as substitute Bungii%ou Feon ﬂaiming that hg agguired a right

~to'be considered for engagement as substitute Bungalow Peon in

terms of the General lManager's sancticn dated 29«6-95, \So, respon-

c_lents~ should be directed to engage the applicent as Bungalou'Peon;

COntd‘.o. L ]
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3 In their counter reply the respondents have stated that
the pust of Bungalow Ron was lying vacant wesefe 7-6-1995. Pro-
posal for appointment of the applicant was made by the applicant
No oS and necessary sanction of General Manager was comunicatad
vide letter dated 7=-7=85. 'Respondent‘{j NOe5 was advisaed to direct
the applicant for medical examination before engagement . Housvar,

respondent Noe.5 changed his mind tc withdraw the propusal of

'engagemant of the applicant and a fresh promsal recommending Snri

Amarendra Nath Das was sent by him vide letter dated 31-8=35. The
respondents have maintained that engagement of Bungaloy Feon was
not done in écccrdarice with the prescribed rule for appeintment

in Group D' as envisaged in para 179 of IREM, Wl.I (1989). The
person is initially ‘engaged as a substitute accerding to the choice
of the officer concerned. According to the respondents, the res-
pondent No o5 having changed his mind ‘engaged some other person

but mot thg ap@licant}the mzre approval of the competant authori ty
does not confer any right to the applicant for his angag?ment. The

respondents havse also demed that respondent No 5 eved took servite

from the applicant.

4, e have heard Ld. Counssl of the applicant and of t{té_
official respondents and considered the matsrial available on 3
record. As regards respondent No.7 Shri Janaki Rao,"d":e Ld.Counsel
c'f‘. the applicant showed us the postsl receipt for issuing a fagis;-
tered letter to respondent "No .;S.Ser/v'ice_of‘ notice on respondent No.

7 is thus deemed tu have been effactdds s Howswer;, sincs resnondont

_!ﬁhﬂ;has cho sen not to appear in the Court, we ars proceeding

agmnst him ex=parta.

S The Ld. Counsel of the applicant stated that the respondent

o e5 had engaged the applicant From 8-5-95 to 5-6-95 befors issuing
the letter of appointment in his favour. Houwever, baécre apminte
ment order, after receipt of the approwal of the Gsneral Manager,

could be issued or the applicant could be sent for medical examina=-

tion, the applicant was dis-engaged and a recommendation was made

\\‘/')- - | ' + Contdaee
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in fewur of ancther person and again the recummendation was made
in fawur of 3rd persone 'Tha Ld. Counsel contendad that the res-
pndents blat}z’antly abused the discreticnary power against the well=
sef.tled lau that discretionary pouér must be exercised with great
restraint. FReferring to (1891, AC 1733 64LT 180 .(Sharp - VS=--
Wakefield) hé brocught to aurntientianaréHalsbury‘s obserwation

which is as follows =

"0iscreticn neans when it is said that something is
to be done within the discretion of the authorities

that something is tobe done according to the rulses
of reason and justice, nmot according to private

opPinicn... accerding to law and mot dumour. It is
to be, not arbitrary, vague, and fanciful, but lpgal
and regular. And it must be exercised within the
limit, to which an honest man competent to the dis-
charge of his office cught to confine himself... %,

'-‘-f"Th_gj;Ld..s ::Cﬁﬁﬁhséiv_‘stressécj that thers is nothing like un=
fet tered discreticn immunelf‘rom judicial revieyability. The lay
always frowns on uncanalisad and'unr‘etterad' discretion conferred
on any instrumentality of the State and is the glory GF‘:Wnlnia-"‘_'fﬁ
trative law and such discret}ion has been through judicial decisions\'
structured and regulatede Abuse of power is not to be assumed
lightly but, experience belies the expectation that discretionary
powers are aluvays exercised Pairly and objectively. The Ld. Counsel
forcePully contendsd that in the present cass the respondents hsve
abused the discrstionary power in det’wing the engagement of the
applicant in spite of sancticn having been acco rded by the compa-

tent authority i.e. the General Manager.

6. Un the other hand the Ld. Counsel of the respondents
ralying on a czse reported in 1996 LAB I.C. 1812(Supreme Caurt)
(Tagin Litin = Versus = State of Arunachal Pradssh and others
-s;tatb_.d-;‘: that unless the order of the State as funct ionary has been
comnunicated to the person cmncérnéd, he wuld be affected by that
order as the seid order is cnly provisional in charascters 8o 1%

would be wise on the part of the respondents to re-consider the

H . C
Mmatter and alter or rtes;ind the ordsf.
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Te He alss referred to -the Annexure-4/15 dated 31=5=1995 of
the respondents stating that the instructiuns on engagement/ absorp=-

ticn and discharge of Bungalow Peon are as follows &

“é) Ufficers entitled to Bungalow Feon uill‘be a2llowed
to recruitment of their choice, with age limit of
18 to 28 years (now 30 years) for generql candidates,
with five yeers relaxation for reserved community
candidastes. In general, litaracy standard of -
Class=-VIII passed is adopted.

b) Bungalow Pecns are to be appinted as Substitutes
against permanent and temporary post or on casual
basis against Wrkcharged Post subject to passing
the prescrived medical examination by the authorised
Railway fed ical| Off icer,

c) In caee of engagement of fresh faces as Bungaloy
Peons, prior approval of the General Hanager is
to be obtained", |

8. The Ld. Counsel of the &ﬁa-h-e"ntAalso stated that the
correspondence referred to by the nespoments” releting to sanction
of the proposal of respondent Nu.5 regarding engagement cf the

applicant is internal correspondence withwthe Department uhich can=

nct be ralied upon .

e A~

9. Whersas the applicant's ckaim to have wor ked uithw

respondent N .5, ﬂ‘m—ﬁ&eeeﬂ-d-e%%—m denied ¢the—averment, Mouever,

we do no go along with the Ld.Counsel of the respondents. 88 T83pon=
dent N« 5 had expressed his dissa‘tisf‘action with the performance
of the applicant on the basis of which ha changed his mind in
favour of another person. Unless the epplicant had been engaged
by the respondenthl\‘o.s ané worked uitf\ him as Bungalouw Peon,' he
would nct be in a position to express his Sa'xwfocj«eﬁ or dissatis~-

. Faction. Celtamly, the contention of the respondents that the
.@Pplicant did not work with the respondent No.5 is ccntrery to the
factse Respondent No+5 changed his mind }/ﬁ three tim}s. First

he recomended engagement in fawur of the applic«nt. Then he

recommended one S ri AJ.Nath Das and thirdly he recommended in

Y
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favour Iic:f" one Shri Janaki Rao. e have no hesit atien in finding
that respondent o «5 has been abusisag is discretionary pouwer time
Hazon ank FeTeamt

anc mgdiﬁ without any e—&de-rkand di spensed with the service of the
applicant It .’LQ a different matter that s.gnctlon granted by the
Guneral I"lanager ‘was not translatad J.nto actual order of emgagement
of. the applicaent ef ter holding the medical examination of the
person.". Although in view of the observation in the matter of
355@ 'Litin we are not in a positiom to quash and set aside
the order (Annexura---«ll/14?L éutcdg Qd— 1-1937 oF ‘the respondents, 1t'z
wou ld ba advis«:ble fof the respondents in tha interest of‘ Ju-stlce

to re-consider the applicant's case for engagement as subantute

Bungalow Peon after.holding medical examination. No costs.

( VoK Majotra ) ( 0. Rurkay astha )
ﬁember{ﬂ) Member(J)

DKN




