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Heard on : 24.2,99 : Order on : 24,2.99

ORDER

S.N.Mallick, V.C.:

We have heard Mr. S.K.Dutta, ‘the 1d. counsel appearing for

the applicant and Mr. U.P.Sharma, 1d. Addl Standlng Counsel appearlng

for the respondent” Nos 1 to 3. None appears for the private respondent

No. 4 although he has been duI} served, Reply and rejoinder are on

~.record. An additional reply filed by'the respondents is also on record.

2, In this original application, the petltloner s gr1evance is

that although he and the private respondent No. 4 were worklng as Asst.
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Accounts Officer, which is the feede:'cadre for promotion to the pbst
of Accounts Officer, and that the said respondent No. 4 was junior
to him, the” of ficial respondents have unjustly promoted the said respon-
dent No. 4 to the post of Accoﬁnts Officer ignoring his claim. It is-
submitted that the respondent No. 4 was given promotion as Accounts
Office? w.e.f. 30.8.1§94 whereas the petitioner has been promoted to
the said pbst only w.e.f. 5.5.1995. It has been contended by Mr. Dutta,
the id, counsel for the applicant that there was hostile discrimination
against the petitioner as there was no reason to deprive him of the
said promotion before the private resﬁondent No. 4 was promoted.

3. The official respondents's défence is that since the DPC

-

-considered private respondent NO. 4 as a better candidate than the

petitioner, the said respondent No. 4 'was given earlier pnomotionl

In \their additional reply; a copy of the DPC proceedings dt. 22.7.94

has been annexed. The observation of the DPC made there is quoted be}ow:
"After seeing the confidential reports, the committee
grgded the officeré as under - |

1. Shri T.Bhownick - Good

; 2. Shri P.Lama - Very Good R

and the committee recommends empanelment of Shri P.Lama

in the panel for promotion."

4, It has been urgéd on behalf of the respondents that the said
promotion was given to the private respondent No. 4 on the basis of
a circular issued by the Deptt. of Personel & Training OM No. 22011/7/88
~-Estt.(D) dated August 19,1988 circulated under the letter of Comptro-
ller & Auditor General -gearing No. 883-N2/135-88 dt. September 30,
1988. - ‘

5. In terms of the above circular, a person getting the {r 3f§

. . grading : ' ) ,
< %7 higher/ fhan the bench mark would be considered for promotion

- in exclusion of others.

6. Mr. Dutta has contended that the respondent authorities have
taken a wrong decision on the basis of the above circular which was.

no longer in vogue at the time of the impugned selection of the private

respondent No. 4. It has been contended by Mr. Dutta that the guidelines
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for promotidn have since been modified by the Govt. of India, Deptt.

of Personnel & Training OM No. 22011/1/90-Estt.(D) dated 12th October,

1990 and 2nd April, 1992 which is available at pages 690-695 of Swamy's

Complete Manual on Establishment & Administration, 1994 Edition.. Our

attention hés been drawn to para 6.3.1 of thg said OM under the heading-

"Principles to be observed and preparation of Panel" which runs as

follows :- .

" The list -of candidates considered by the DPC and the
overall grading assigned to each candidate, would form
the basis for preparation of the panel for promotionv by
the DPC. The following principles should be observed in
.the‘prepa;ation of the panel :;

(i) Having regard to the levels of the posts to which

the promotions are to be made, the nature and impor-
tance of duties attached to the posts; a 5enéh—mark
grade would ﬁe dete;mined for each categor& of posts
for which promotions are to be .made by selection
xnethod; For all Group C, Group B and‘ Groﬁp "A posts
upéo (and’ excluding) the - level of Rs. 3700-5000/-
excepting promotions for indu;;ion “to Croup ‘A posts
or - Services from lower groups, the bench mark would
be "Good". All dfficgrs whosé overall grading is eqﬁal
£o or‘betterbfhéﬁ the bench mark shoﬁld_be inciuded
in the panel for promotion to thé extent of numbe£
of vacancies. They will be arranged in the order of

their inter.se seniority in the lower category without:

‘reference to the overall grading obtained by each

of them provided that each of them has an' overall

grading equal to or better than the bench mark of

~"Good".

7. Mr. Sharma, the 1d. Addl. Standing Counsel appearing for the

respondents has in all fairness conceded that in view of this revised

¢
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' %ﬁrcula(, which was in force‘atvthe time of.giving\promotidn to the
private respondent No. 4, he has nothing to say to opﬁose tﬁe claim

. of the petitioner._ % '

.8. | After c;nsidering the submissions made on behalf of both the
pérties and after going through the rules and ;irculars in this regard,
we are of the view that the petitioner was glaringly discriminated
against vis—a—vié private respohdent NO. 4 who was junior to\hi@ in
the matter of getting promotion to the post of Accounts Officer when

such promotion fell due to him. It 'is admitted that the petitioner

has been subsequently given promotion to the post of Accounts Officer

\

w.e. f. 5.5.95.
- 9. ~ In view of the afbresaid rute posifion, ‘we agree with the
" contention of Mr. Dutta that the ’petitioner should have been giéén
promotion to the said pogt_ w.e.f. 30.8.94-xconsidering- his ‘seniority
in the feeder'grade of’Asst. Accounts Officer.
10. InAthe ﬁircumstances, we are of the view that the petition
shou%d suqceed. The application is allowed agd the official respondents
are directed to give promotion to the(petitiongr to the pos£ of Accounté
OffiCer from the‘said_date'when his junior was promoted to the said
post i.e. from 30.8.94 withi all consequential behefiﬁs 'including-

restoration of seniority. There will be no order as to costs.
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