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For the Respondents : HMr. P. K. Arora, counsel
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ORDER-
D. Purkayastha, JM
The question is whether the applicant is‘entitled to get
the direction as sought for, to treat the service rendered by him
Core et 1455
RIL AN AN since 3.9. to 31.1.1997 as Class I, 1.R.A.S. Officer and
5‘1//
B wSA '5"L’? thereafter to fix the arrear, notional benefits, stagnation
gnit:/ allowance etc. with effect on and from September, —42;5 till
S : - & S
~ *+  31.1.1997 in the grade of an IRAS, Indian Railway Accounts Service

Cadre belonging to Class I service  in accordance with the

s
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- : ' | | directions of the -Railway = Board communicated vide letter
No.E(GB)/??/l/llZ dated 6.8.79 for notional pladement in hccoﬁnts
‘Cadre of Class I service.
2. | The case qf fhe aﬁplicant, in short, is that he has retired
on‘superannuation with effect from 31.1.97 and he had suffered
rirreparable loss for long 16 years for not granting the benefit .as
sought.for. According to the applicant, he was éiécharging the

< service as Group ’E’ Officer on and from October, 1977 since he was
selecfed as Groéﬁ"’B’ officer by Eastern Railway and posted as
Compilation officer onlregular basis in the Statisticalu Branch of
General Manager’s office of the'Eastérﬁ Railway and was‘given the
pay scéle‘qf Rs.2000—3200 (RP) and his appoinfment "was given
against' sanctioned post since WHr. M.L. ﬁasgupta Officiating
fcampilation Officerfccb retired from -service vide order dated
29.9. ?7 Annexure/ﬁl to the appllcatlon.' }hereafter on 14.8.82 thg
appllcant was appointed on “ad hoc basis vide office order dated
13.8.82 as Traffic Costing Officer in the scale of R$'3000—4590
_(RrP)- and the applicant officiated in the said post for cogﬁlnuous

Yy
CkrrVA*J“Q u«) £ perlod without break for more than three years till 25. 12;§3z:whlch
¢ Ve

CA)%,LA/ B “”hA wquld be apparént from the order marked Annexure/AZ to the
-9 cati %3
application. -Thereafter on 26.12 75 the appllcant was - transferred
)y Az :
Z:Er from Traffic Costing Department to the Statistical Department which

is a similar post and officiated as Statistics and Ainalysis Officer

in the same scale by an order dated 24.12.85. Such transfer from

one Department to. another was made in the interest of the Railway
Authorltles and the applicant had been discharging the duties»

smoothly to the satisféction of the authoritigs and it is stated by

. / the'applicant that hg‘washdischarging his serVice as Groip ’B’
Officer on and}from 1977 since 1985 was éntitied to be goverﬁed'in

" case of scale of. payl as ‘pef .éoncordancer table, ﬁe was being

deprived of such hlgher flxatlon of pay and was glven simply charge

allowance only of Rs. 150/— p.m. 1in his junior scale of pay. This

was in derogation to the concordance table as issued by the Board’s




Group A’ in consultation with the Union Public Service Commission.
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letter dated 26.11.75. It is also stated by the applicant that he
had. completed eight years’ regular service with effect from 1.10.77

and as per rule, he'was eligibie for being promoted as Group *A”/

‘Junior Scale Officer in terms of the Railway Board’s decision

circulated vide letter dated 6.8.79 and stating such facts Deputy

Chigf Personnel Officer (G), Eastern Railway forwarded a

confidential letter dated 13.1.87 referring the case of the

' applicant for allowing him promotion in accordance with the Board’s

decision to the Joint Director (Establishment). The Jt. Director
(Establishment) vide his office memorandum dated 3.1.87 recommended

for fixation of pay for senior sc&le under the normal rules from

" the date he completed 8 years’ regular service in Group ’B’.

Assistant Statistical Officers/ Assistant Compilation Officers 'have
been notionally allocated fo tﬂé vaccounts Department for the
purposes of absorption in Group A/ Jﬁnior Scale in terms of the
Boaid’s circylar"dated 6.8.79. -Put the respondents-vdid‘ not
consider his case aﬁd denied the scale, . as claimed for and théreby
he had made a representation to the authorities, but to no effect.
Hence he has filed this épplicatioh before this Tribunal.

3.  The respondents have filed written statement denying the

. claim of the applicaﬁt. It is stated that the applicant was all

along serving the Railway as Group ’B’ officer and records reveal

that he retired as Group B’ Officer and that he was not placed in

I3

In terms of the UPSC (Exemption from c0nsu1tation) Regulations 1958
which are statutory regulations, appointment to Group A’ Services
can be made only in consultation with UPSC. It is also stated by

the respondents that the Railway Board vide their letter dated

4.4.91 bearing No.88E(GC)12-10(Stat)- upgraded the post of

Statistical Officer to Sr..- Sfatistical Officer in JA Grade. But

the applicant éould not be promoted to that post because he was

-only a groub *B*> officer and he had beeh servingvin senior scale on

ad hoc basis only. Therefore, according to the respondents, the
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applicant oannot be granted the reliefs as sought for. It is also
stated by the respondents that the appl1cant has been work1ng in
the capac1ty of Group ’B” Officer 51nce 1977 and h1s “promotion in

1?82-in Sr. scale was only on ad hoc basis and as per rules and
' ~

.procedure prevalent at that time, he was given -only charge

allowance of Rs. 150/- in addition to his Group ’B” pay. It is also
stated by the respondents that the applicant’s pay has been fixed
in senior scale and the fact is that the concordance table as

referred ..to ahove is_applicable to the officers of Class I service

'in Railway, nanely, IRAS, IRTS‘ IRSE, IRSEE, IRSME, IRSSE, IRSS and

IRPS. It is not appllcable to officers of Miscellaneous
Departments of the Railway such as statistical Department where
there‘is no junior scale. It is also stated that the Ralluay Board
vide their letter dated §.8.79 had not1onally allocated the post of
Assttr Statistical Offlcer or the Asstt. Compilation foicer to
the ﬁccounts- Department for the purpose of‘absorptlon to Class I/
Junior scale. But the incumbents of‘\the’ Statistical Department,
not ‘drawn from any of the organized services on Railwaysvwould seek
further promotion dependlng upon availability of higher grade posts
in their' own line only- ano the applicant had to seek further
promotlon in the stat1stlca1 Department only. Since the applicant -
had completed 8 years’ service in group ’B’ his pay in senlor scale
may be fixed under .normal :rules. It was also advised to
lnterpolate the name of the applicant as per his seniority in Group

~

’B” in the list of eligible off1cers on Eastern Railway to be
-

_considered for absorption to 'Group A/ Jr. scale of IRAS. It was

adm1tted’by the respondents that one shri R. N. Sharma was absorbed
in Group A/ Junior Scale of IRAS on notlonal ba51s and hence was
i

eligible for fixation of pay on promotion to senior scale of

statistical officer in terms of the concordance table;l, The

.applicant was included in the Tlist of Class II officers in the

Accounts Department eligible as on 1.4.86 for consideration for

absorption to Classll/'Junior Scale. His case was referred to upsC

-
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aqdj the UPSC is also advised that it'was not proposed to consider

the applicant for promotion. to Group A/ Junior scale of IRAS

pending a final decision in the matter. The UPSC vide letter dated

" 12.9.88 did not agree to the inclusion of the name of the abplicant

for consideration 'for promotion to Group A/ Jr. scale Qf‘IRQS on
the ground that thefe was no such provision ‘in the Recruitmen%
Rules of Indian Railways ﬁccountS//Service., The applicant was
acéordihgly not conéidered fof absdrptioavto junior scale of IRAS

on notional basis. It is stated by the respondents that in view of

the UPSC’s obséfvations, the question of according Group B officers

" of Statisfical,'oepartment notional placement in junior;scale of

IRAS was examined By the Railway Board‘agaih in consultation with
thé Zonal Railways. " The UPSC was again ainsed by letter dated
30.11.89 -that sincé_’the senior scale posts of statistical

'I

Compilation hofficer are véfy few in number, it was not feasible to

» constitute aqseparate cadre for them. The UPSC was also told that

some of th4 fissistant Statistical/Assistant Compilation Officers,

namerIS/ShrﬂnR.N. Sharma (Cehtral Railway), 5.C. Sen (Northern

| : - R
‘Railway) and A. N. “Sharma (ﬂestern Railway) have earlier been

l -

absorbed in Frouﬁ &/ Junior scale of IRAS. The UPSC was,
therefore; reéuested that the name of Shri’ H.  Haider may be ,
inﬁludedvin tﬁe éeniority lists of eligible officers of Easterh
Railway for gbsorption to Group A/jupior scale of iRAS against the
vacangies of %§86 and 1987 which were éént. to UPSC yide. Board’s
letter date? €§.3.89."The UPSC, however, advise& vide‘confidgntial.
igtter datedJ_g6,l2.89 that Shri Haider who is holding the post of
Assistant Statistical éésistan; -Compilation officer. was not

eligible -for consideration for pfomotion‘to Group_ A/ Junior scale

of IRAS as per the existing ' Recruitment Rules. They further

"advised that in case it is proposed to make officers holding the

posts of Assistant Statistical /Assistant Compilation officers .
eligible for promotioh to junior scale of IRAS, the Mipistry may
examine the possibility of suitably amending - the -relevant

\
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- recruitment rules. After eiamining' fhe matter in detail ‘it was
’décided by the Railwa& Board to consider formation of a.‘cadre
: o ,
consisting of EDP officers and Sadisiicglly / Compilation Officers.
The Zonal Railways were advised vide letter dated‘22:2.91‘that .
pending formation of this cadre the. posts of Sr. Statistical
Compilatioh Officers may be‘filled through aﬂ hoc appointmént of
Group 'B’ Asstt.  Statistical / Compilation Officgrs‘ who have
-rehdered at least three years®’ service in Grbup 'B’ and that on
" their appointment to Sf. scale oﬁ ad hoc basis, such of them as
have rendered 8 years non-fortuitour service in Group ’E’ will draw
senior scale bay and those who have not yet completed 8 years
service will be given charge allowance as admissible. It was also
clarified in \Boafd’s letter dated 6.8.79 that the names of the
Group ’'B’ offiéers of Accounts Department for absorption in Group
A/ Junior scale of ~I§AS} Recruitment Ruies for EDP Department
namely, the Indian Railways, Electronic Data Processing Department
(Gazetted posts) Recruitment Rules, 1989 had been notified on
21-3/4/89. For the cadre of Statistical Officers, 'Recruitment
Rules are yet to be finalised in consultation with UPSC. It is.
also stated that certain clarifications called for by the UPSC ‘in
this connection is under examinatién in consultation with the zonal
Railways. Now since the applicant had superénnuated on 31.3.1997,
his name‘cannot be forvarded tq UPSC for consideration, as a
special case, for regular promotion to Group A/ éenior scale in
Statistical Department, even if such consideration as a special
‘case is found to pe'warranted now.
4. Learned advocate Afor the applicant strenuously argued
before us stating that there has been recommendation from %he
Deputy Director (Establishment), ‘Railway’ Board to the General
Manager clarifying the position. Despite that fact the respondents
did not take any éction in the matter for granting the pay ‘scale

attached to the post though the applicant had been allowed to

officiate continuously for more than 17 years in the senior  time
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scale. And the learned advocate for the applicant aléo submits
that the period of long continuous officiation of the>applicant ip
the senior time sc&ie for more fhan 17 yearé shall be treated as
régular.service for fixation of his pay scale in the senior tiﬁe
scale/JA grade. Moreover, he vdrawn our attention éo the letter
dated 4.4.91 bearing No.88E(GC)12—10(Stat)’iSsuéd' by the R;ilway
Board by which the post of StatisticalvOfficer in Jr. gra&e had
been~upgra&ed as Senior Statistical Officer in JA grade, and even
after that benefit of pay 8calevwas'denied to the applicant for the
purpose of fixation of his pay. He also relied on the judgment
Hon;ble Supreme Court reported in AIR 1986 SC 638 (Narendep Chadha
and others vs.- Union of India and others) and submitted that the
actions of the respondenté are arbitrary and illegal and he is
entitled to get benefit of the pay scale, since he held the poét
for more than 17 years. |

’ /

h. Learned Advocaﬁe fqr the respondents, on the Other hand,
contended that the Railway éoérd By a letter'dgteg 4.4.91 upgraded
| the post of Statistical Officer to Senior Statistical Officer in JA
'Grade; but the appiicant could>not be promoted to that post because
he was only a Group ’B’ officer anq he had been serving in senid}'
scale.ohly on ad hoc basis .and since the applicant had "been
officiating on ad hoc basis\in senior time scalg, therefore, he
cannot be granted the benefit of the scale in the hatter of
fixation as claimed in the application ‘and the application is’
devoid of merit‘and.liable to bé diémissed. The Aléérned advécate
fbr the respondents further contended -that the application is
hopelessly barred by limiﬁation since.the claim. of the applicant
has been ‘réjebted by the authority by a letter dated 28.5.87,
Annexure A/4 to the application.. So, the cause ‘of action for
granting relief to the applicant  arose in the year of 1987 and
thereby the application cénnot be entertained after é lapse of so
\

many years. On the contrary, the learned advocate for the

. : -
applicant contended that there is no dispute in this case that the
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applicant had been working in the seniqr time scale for more than
17 'years and the post was upgraded in. the year of 1991.
Subsequently; he made representation to the authority and the
matter is still under consideration of the Depaftment. So, the
question of limitation, as raised Ly the respondents, is not
sustainable.

6. We have considered the submissions of the leaned a&vochtes
of b?th the parties and gong through the records. It is found that
the applicant retired on‘superannuation from service with effect
from 31.1.1997 and it remains undisputed fact that the applicant
was selected and promoted to Group 'B’ post as Compilation Officer
in Séptember, 1977 and'thereaftér he was prométed in senior scale
as Traffic Costing Officer (TCO) in‘August, 1982 on ad ‘hoc‘ basis
since he belonged to miscellaneous cadre of Statistical Department.
We find that the ground for refusal of fixafion of pay in ﬁhe
senior pay scale,"as claimed by the applicant, was that the
épplicant belonged to the miscellaneous cadfe and he was appointed
to officiate on ad hoc basis in senior scale. And accordingly the
applicant was granted an allowance of Rs.150/- per month instead of
fi#étion of pay in thé senior pay scale under the Railway Boérd’s
inétrpction. |

7. We find' that due tq exigency of service in fhe Department
thevapplicaﬁt was promoted as‘Cémpilation Officer to officiate in
1977 after due selection and thereafter he had been promoted in the
. senior scale as TCO in ﬁhe yéar 1982 on ad hoc basis; he was
allowed to continue in th? senior time scale on ad hoc basis till
~ his retirement. We have gone through the D.O. letter dated
24.3.93 written’ to Shri Parthasarathy, Executive Director
{Accounts), Ministry §f Railﬁéys, Railw;y Board, New Delhi by Shfi
Sanyal, FA & CAOQ recomﬁending fhe case of the -applicant for
consideration for granting the benefit of absorption to Group A’ /

* Junior scale of IRAS. Moreover, it remains undisputed fact in this

application that the post of Assistant Statistical Officer/
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Assistant Compilation Officer had been notionally allocated to
Accounts Department for the purpose of absorption in Group ’A’ and

for their further promotion after absorption in Group ’A’ service

which will depend upon the availability of higher grade post in

their line and the non-availability of the higher grade post does

not preclude consideration of the case of the applicant for

appointment/ absorption to Group ’A’ service at the level of junior
scale. It is also admitted by the respondents that it was advised

to interpolate the name of applicant as per his seniority in Group
7

B’ in the 1list of ‘eligible officers to be ‘considered fqr

absorption to‘ Group A/Jr. “scale of IRAS and we find thét after

rejection of the proposal for inclusion of the name of thg

applicant for consideration for promotion to Group A/Jri, scale of

IRAS in 1988 several correspondences were made b& the Department
{

for granting relief to the épplicant.. The justification given by

the FA & CAO in the DO letter dated 24.3.93 for granting relief to

~the applicant ié' material one and moreover, the post of Asstt.

1400\ '
Statistical Officer has been upgraded in the year of‘égg%g as per

~ $2
the averment made by the applicant and the applicant was holding

the postAtill the date of retirement but was getting less pay in
every month. So, the cause of action is surviving one. Since the
matter is still under consideration of the respondents till the
date of retirement of the applicant, thereby it cannot be said that
the case of the applicanﬁnés barred by limitation. So, in viev of
the aforesaid circumstancesvwe aré oflthe view that the reliéf, as
sought for \by the applicant, cannot be rejected on the ground of
limitation. wa it has to be considered whether the respondents
are Jjustified to refuse the benefit of the senior pay scale to the
applicant even after upgradation of the post of senior statistical

officer in JA grade. The applicant admittedly, had been officiated

in the senior time scale for more than 17 years on ad hoc basis.

" 8. The legal effect of the continuous officiation in a

particular post for a loﬂg period by an employee without any
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interruption or break of service was considered by the Hon’ble Apex
Court in Baleshwar. Das v. State of U.P., reporfed in AIR 1981 SC
41. The same was again considered by the »Hon;bie Apex Court in
para’ 15 of the judgment réported in AIR 1984 SC 1527 in G.P.Doval
and others vs. Chief Secretary, Govt. of U.P.and others for the
purﬂose‘ of consideration of seniority on officiating basis and the
Hon’ble Apex Court in para 15 of the judgﬁent held as follows:

"This view which we are taking is borne out by the decision
of this Court in Baleshwar Dass v. State of U.P. (AIR
1981 SC 41) wherein this court observed that the pr1nc1ple
which has received the sanction of this Court’s
pronouncement is that officiating service in a post for all
practical purposes of seniority is as good as service on a
regular basis. It may be perm1831ble, within limits for
Government to ignore officiating service and count only
regular service when claims of seniority come before it,
provided the rules in that regard are clear and categorical
and do not admit of any amblgulty and cruelly arbitrary
cut-off of long years of service doe not take place or
there is functionally and . qualitatively, substantial
difference in the service rendered in the two types of
posts’. It was said that service rules will have to be
reasonable, fair and not grossly unjust if they are to
survive the test of Articles 14 and 16. It is thus
well-settled that where officiating appointment is followed
by confirmation unless a contrary rule is shown, the
service rendered as officiating appointment cannot be
1gnored for reckoning length of continuous officiation for
determining the place in the seniority list. Admittedly,
that has not been done and the seniority list is drawn up
from the date on which the approval/selection was made by
the Public Service Commission in respect of each member of
the service, which is clearly violative of Art. 16 and any
seniority 1list drawn wup on this invalid basis must be
quashed."

The grievance of the applicant in the instant case is that he was
officiating in a senior time scale, but benefit of that senior time
scale has not been given to him. vWe find that the matter has been
clarified by the Dy. Director (Establishmeht), Railway Board by
writing a letter to thé General Managers of Indian Railways by a
letter dated 6.8.79 where it 1is envisaged that the post of

Assistant Statistical Officer/ Asstt. Compilation Officer has been
notionally allocated to the Accounts Department for the purpose of
absorption in Class I/Junior scale. But further promotion after
absorption in Jjunior scale/Class I service will depend upon the

availability of the higher post in their own line only. Therefore,
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non-availability of the higher post dees'not preclude consideration
. . Wb&.«h@/w‘.'fﬂl:wsw"
of the case of the applicant for it on ad hoc basis.
-
9. * We have also considered the judgment of the Hon'ble Apex
Court reported in AIR 1986 SC 638 in the case of Narender Chadha

and others vs. Unlon of India and others wherein the Hon ble Apex

.Court held that entire . period of officiation of the promotees

7

~ continuing in such posts for more than 15 years should be counted

for seniority.

10. The applicant has been holding the post in senior time

_ fcale continuously and he continued the said scale till the date of

his retirement without being reverted to the'feeder post from which
he had been promoted. So,ﬂin view of the aforesaid circumstances
we find that the applicant has legitimate claim to get the benefit
of fixation in the senior time scale on completion of 8 years’

service ‘from the date of appointment in the year of 1977, but that

" has been denled by the respondents Moreover, - we find that the

WMW
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post of Statistical has been upgraded with effect from ¥§9229nd the
e

appllcant was holdlng the post on that date in the senlgr time

scale. So, the applicant ought to have been given the benefit of

scheme of the npgradation erder too.

11. In view of our findings made above we allow the

application. The respondents are directed to consider the case of

the'_applicant for promotion to the post\of Group A/JA Grade and

notionally refix his pay in that senior time scale with effect from _.

1986 i.e., after completion of 8 years from the date of appointment
in that scale within a period of three months from the date of
communication of this order in the light of observation made above.

No costs.

OEtrya | M\X()

(G. S. Maingi) (D. Purkayastha)

MEMBER (A) ‘ MEMBER (J)
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