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No. O.A. 819 of 1997 

Preserrt : Hon'ble Mr. D. Purkayastha,Judicial  Member 

Hon'ble Mr. M.P. SinghMministrative Member 

Dhajadhari Mahato,son of Late Sridam Mahato, 
Jr. Clerk,Stores Sectión,Sr.DCM/S.E.Rly./ADRA's 
Office, Residence : Viii -Phusurabaid, P.O. 
Phusurabaid, Dist. Purulia. 

pplicant 
- Ve r $ us- 

Union of India through neral Manager, S.E. 
Railway, Garden Reach, Calcutta. 
General Manager, S.E.Railway, Garden Reach, 
Calcutta. 
Divisional Railway Manager, S.E.Raiiway,Mra. 
Sr. Divisional Commercial Manager, S.E.Railwa 
k3ra. 
Divisional Personnel Officer, S.E.Railway,Mr4. 

... Respondents 

For the applicant(s) : Mr. S.N.Mitra,counsel 
Mr. P.K. Giosh,counsel 

For the respondents : Mr. D.K. Singh,counsel 

Heard on : 3.1.2001. 	 Order on: 3.1.2001 
ORDER 

PPurkpypsthp,J.M.: 

y this application the applicant Sri Dhajadhari Mahato 

sought relief by way of direction upon the respondents to rec 

28.4.1981 as the date of promotion of the applicant as a regul 

measure to the post of Clerk in scale of .260/- .. Rs.400/- RS/ 

' (Rs950/- •.. Rs.1500/-.(RP) and to fix his seniority accordingly 

in the seniority list of Clerks in scale Rs.260/ .. Rs.400/- RS/ 

(Rs.950/-. .. Rs.1500/....(RP) 	of Sr. DCM'S Office with all con 

queritial benefits which inclUde proforma promotion and proforma 

fixation of pay of the applicant to the posts of Sr. Clerks in 

scale of Rs.1200/- .. Rs.2040/.. and to the posts of Head Clerks i 

scale Rs.1400/.. ... Es.2330/- as also proforma fixation of senior 

in those higher grade posts vis.a-vis his juniors already pro 

and to pay to the applicant the arrears as is due and payable 

together with an interest @ 18% per amui thereon from the date 

the amount became due payable till the date the anount is actua 

paid. The case of the applicant in short is that he was pro 
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as Office Clerk in scale Rs.260/— .. Rs.400/.' on ad hoc measure 

w.e.f. 3.8.1980 vide order dated 30.8.1993 (Annexure 'A' to the 

application). Thereafter, he was regularised as office Clerk in 

the scale of Rs.260/— ... Ps400/— w.e.f. 25.4.1981 vide order date 

28.4.1981 (Annexure '' to the application). He was subsequenti 

confirmed as Jr. Clerk/of fice Clerk in the scale of .260/— ... 

w.e.f. 1.9.1983 vide order dated 25.10.1983 (Annexure 'C' to the 

application). It is alleged by the applicant that both the post 

Sr. Clerk and }bad Clerk are non—selection posts and as such 

promotion ought to have been given according to the. Seniority un 

Rule 214(a) IREM. But respondents have not followed the said rul 

in respect of the applicant in as much as many of his juniors ha 

been promoted to the post of Sr. Clerk in the scale of Rs.1200/—

Rs.2040/— and some of them have been further promoted to the post 

Head Clerk in the scale of Rs.1400/— ... Rs.2300/— ignoring,overlo 

ing and not considering the case of the applicant for reasons na 

made known. it is further stated by the applicant that the DPO/ 

through his letter dated 29.12.1994 (Annexure 'D' to the applica 

intimated the Sr. DCM/A that the applicant has not yet qualified 

himself for the post of Clerk inThe scale of Rs.950/ ... Rs.1500/—

R.P As such his claim for seniority from the date of his ad hoct 

promotion is not in conformity with the rules and nothing can be 

done at this distarrt date. This statement of DPO/ALA being abso—

lutely wrong and incorrect as would be evident from the facts stadI 

and rnateri&ls furnished in paragraph 4(a) in the application, thel 

applicant sul:mitted a representation dated 20.2.97 to DM/ADA 

(Annexure 'E' to the application) praying his promotion as permi—

ssible under the rules. But the respndents did not take any 

action on his representation and hence he has approached this 

Tribunal by filing this present application. 

2. 	FaSpondents filed reply to,  the O.A. denying the claim and 

\v
' allegations made by the applicant. It is stated by the responden 

that the office order bearing No.E/OS(S)/767/Offjce Clerks dated 

28.4.1981 as enclosed by the applicant as Annexure I B I  to the 

application is not at all an authentic document. The said office 

order dated 28.4.61 is available in the office record but thatA 
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does not contain the ne of the applicant. The correct position I 

will be evicient from the original Office Order bearing No.E/OS(S) 

767/Office Clerk dated 28.4.81 wherein it will be seen that the re 

of the applicant is not included in the said original Office Orde. 

The said original Office Order dated 28.4.1981 is enclosed with th 

Reply filed by the respondents marked as Annexure 'h—I'. It is 

stated by the respondents that from Annexure at page 13 to the 

it is seen that the applicant has not yet been qualified for the 

post of Clerk in the scale Rs.950/— ... Rs.1500/—. As such, his cl4m 

for seniority and promotion from the date of his ad hoc promotion'  

is not to be granted. It is further stated by the respondents 

the period of working in ad hoc capacity cannot be counted for tte 

purpose of seniority. Therefore, according to the respondents, tt 

application is baseless. It is also stated by the respondents 

since the service of the applicant as Jr. Clerk has not yet been 

regularised, the question of further promotion does not arise. 

nanes of the juniors given by the applicant in Paragraph 4(c) of 

the O.A. have been regularised as Jr. Clerk and only after then 

they have been promoted to the post of Sr. Clerk and I-had Clerk. 

But in the case of the applicant, his service as Jr. Clerk has r 

been regularised and,as such, he could not be promoted as Sr.Clei'. 

Head Clerk. Sb, according to the respondents, this application 

devoid of merit and liable to be dismissd. 

3. 	Mr. S.N. Mitra,ld. counsel appearing on behalf of the 

applicant submits that the applicant has been confirmed in the 

post of Junior Clerk vide order NoC/S)/157 dated. 25.10.83 

(Annexure 'C' to the application) and since the applicant was 

confirmed as Jr. Clerk by the order dated 25.10.83, he ought to 

have been considered for promotion to the post of Sr. ClerkfHead 

Clerk which are higher grades in accordance with the seniority 

ps 	on. Since the respondents did not consider the seniorityH 

osition of the applicant and instead of doing so they have omQ. 

ted his juniors to the aforesaid higher post of Sr. Clerk/Head 

Clerk; therefore, it can be said that the case of the applicant 

clearly comes within the ambit of supersession and as such, he 

is entitled to get the benefits and reliefs as sought in this 
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application. Mr. Mitra,ld. counsel for the applicant further 

submits that the respondents did not.deny the averment of the 

applicant that some of his juniors have been promoted to the 
.4 

post of Sr. Clerk/Head Clerk ignoring his case. He further 

submits that the respondents could not produce the original orde 

of confirmation in this case as per direction of the Hon'ble 

Tribunal dated 16.6.2000. 	
5 	 I  

4. 	Mr. D.K. Singh,ld. counsel appearing on behalf of the 

respondents has drawn our atteritiôn..to the order dated 28.4.1981 

(Annexure '11' to the application) and submits that the basiC 

document regarding regularisation of the service of the applicar. 

in the post of Jr. Clerk appears to be forged one. So, aPpiica4 

is not entitled to get benefit of the said document marked as 

Annexure 'B' to the 0A-i which is also annexed by the respondent4 

alongwith their reply statement. Mr. Siingh,ld* counsel for the 

respondents furthez submits that apart from the above ground fort 

dismissal of the case, the application is barred by limitation 

since the applicant did not challenge the promotion of his junio 

to the post of Sr. Clerk/Head Clerk within the prescribed period 

of limitation. So, according to the id. counsel for the respon-

dents, on the two grounds as rneritioned.above, the application 

should be dismissed. Mr. Singh,ld. counsel for the respondents 

further submits that the Annexure marked as Annexure '' to the 

O.A. which is Annexure 	IR.II to the reply filed by the respon— 

dents does not contain the nae of the applicant and that doCiner 

is is an order of regularisation of some of the incum6ents workifl 

as office clerks. The document so marked as Amexure '' to the 

S 	 O.A. is a forged one. So, according to Mr. Singh,ld. counsel I 

the rspondents, this application is devoid of merit and liable 

V5. 
 e dismissed. 

We have considered the submissions of id. counsel of bo 

the parties and we have gone through the records. In this case 

the applicant has claimed promotion to the higher grades of 

Sr. Clerk/Head. Clerk. We are of the view that the right of consiL 
deaton for 
/ promotion to the higher grade is guaranted, but the right of 

L 	
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promotion is not guaranted under the rules and under the Consti—

tution. The applicant has claimed that some of his juniors have 

been promoted to the higher wades ignoring his case. :So, burderb 
lies with the applicant to prove that his juniors have been promoti  

ignoring his case illegally and also that it is a case of clear 

supersession. We find that the applicant in support of .his claim 

has produced one photo...copy of a document marked as Annexure 11' 1 4  

the O.A. which is a disputed one. Respondents produced the origi 

copy of Annexure 'B' to the O.A. which has been marked as Annexu 

'Rd' to the reply. 1A also direct the id. counsel for the appli 

cant to produce the original document of Annexure 'B' to the OA. 

on the basis of which it has been attested by him since he certifll  

that he attested the Annexure 'V after verifying the original 

document. But the id. counsel for the applicant could not produc* 

the original document of Annexure '3' to the O.A. for the reasons 
best known to him. We are of the view that since the document is 
dispued; then burden lies with the applicant t0 prove the genuin • 

ness of the document. When the id. counsel for the applicant has 

attested the said document which is annexed with the application 

marked as Annexure 'B' to the 0 .j.; so, it is his duty to produce 

the same to show that he acted with bona—fjde. It is not understo 

as to why he is unable to produce the said document in original 

before the Tribunal when the said document (Annexure '' to the 0 

has been disputed and challenged by the respondents by producing t 

original document. However, we have perused the original order 

produced by the Dapartment as well as the Annexure 'B' to the O.A. 

and the Annexure 'R...I' to the reply. On a perusal of the said thre 

documents we find that the applicant did ncome before this 

Tribunal with clean hands. It is apparent from the original docu—

merrts that 49 persons have been regularised by the order dated 

28.4.1981 (Annexure 'R—I' to the reply) and the applicant's name dF 

not find place in the said order and at 31. No.43 in the said order 
tj  he' nae of Sri S.C. Sengupta was missing and nane of Sri S. C. 

Sengupta was included at the bottom of the said list by giving Star 

Mark * X 0  as SI.. No,43. But at the time of producing Annexure '1' 

alongvith the application we find that the applicant has included 

his name in place of Sri Sengupta. It is not disputed by the 
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respondents that they confirmed the applicant by a subsequent 

order dated 25.10.1983'(Annexure 'C' to the application). The 

respondents did not produce the said original document (Annextr* 

'C' to the application) as directed by the' Tribunal. 1ut the 

ide counsel of the respondents submits that the applicant was 

wrongly confirmed vide order dated 25.10.1983 (Annexure 'C' to 

the application) since his ad hoc service has not yet been 

regularised which is apparent from the order dated 28.4.1981 

(Annexure 'R.I' to the reply).' However, we find that the 

applicant could not produce any documei 	to show that 

his, ad hoc service has been regularised by any order of the 

competent 4uthority as claimed in the application by producing 

Annexure 'E' to the application. We are of the view that sinci 

the applicant has not come before this Tribunal with clean hank: 

so, he is not entitled to get any relief as claimed in this 

application. tb, we are not inclined to give any relief to thø 

.applicant on the basis of wrong confirmation order (Annexure 

'C' to the application). More over, we are of the view that 

the application is barred by limitation. The applicant has 
alleged that he had been superseded by his juniors.. in the year 

1981 i.e.before the date of confirmation of the applicant i.e. 

on 25.10.1983. Applicant took the plea that all of his juniors 

have been promoted to the higher grade of Sr. Clerk/Head Clerk 

superseding him. But the respondents stated that since his 

juniors have been regularised prior to him; hence their cases 

were considered for promotion to the post of higher grade of 

Sr. Clerk/Head Clerk. IW find that the applicant has claimed 

promotion to the higher grade with effect from 1981 when his 

alleged juniors were allowed t0 be promoted to' the higher grade 

ignoring his case • But the applicant did not challenge the sai 

order of promotion of his juniors since 1997. He submitted his 

first,,-representat ion in the year 1997- 1* find that Hon'ble 

pex Court in a case of P.S. Sadasivan Vs. State of Tnilnac 

reported in AIR 1974 S.C. 2271 in the para 2 held that the 

person aggrieved by an,  order of promotion of his junior should 

Contd....p/7 



—:7:— 

approach the court at le ast within 6 months or at least a year 

such promotion. Alongwith the application, no Eayer for 

condonation of delay has been made by the ap!licarIt in this cased 

We find that the cause of action arose in this case' in the year 

1981 before the establishment of this Tribunal which came int.p 

e ,ccste nce in the year 1985. DLi...  

6. 	In view of what is stated above, we are unable to grant 

any relief to the applicant as claimed in the application. As 

such, 	djniss this application with a direction to, the partie 

to suffer their own costs. 

M.P.WN -
MEMJER(A)  

D. PURKAYASTHA 
MEMER( J) 

a.m. 


