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D.Purkayasthay J, M

The appiicant belongs to Indian Police Service and

was alloted the West Bengél Cadre. He held different posts

in police service under the Govt. of West Bengal. »
2. The applicents by this applications has challenged the
charge »sheei dated 27.8.1995 (annexure 'B' to the applicatim)s ,-
where the imputations of mis-conduct as brought out against

the applicant are to be foundr wherein it has been stated that
the applicant while work ing @s Superintendent of Police 24
Parganass during the peried 1982-84s eamed agsets dispreportio-
nate to his knoyn source of incoms. The applicant has also

challenged the enquity report as well as the shou=cause nog-ico

- dated 11.9.1997 (@nnexure 'G' to the application)» on the

ground that the said charge sheet has been issued by .an

inconmpetent psreon for helding the disciplinary precegedings and
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the enquiry report is liable to be vitiated for denial of
principles of natural justice. vThe shoy~cause notice dated
11.9.1997 is violative of the principles of natural justice

as ueil as the ptdvisiqns of rules of Al)l hdia Services(DA &
Appeal) .Ruleso 1969 . Therat‘oreo it is submitted by the applicant

that the charge sheet at annexure 'B' to the applications the

enquiry report and the shou-ceuse notice at annexure 'G'y are
liable to be gquashed. |

2. The res;:mdenté have denied the claim of the @pplicant.

It has been stated by the respondents that though the applicant
is @ menber of the Indian'Peiicc Servicer his se_rvico was alloted
to the State Gevt. ands therefores the disciplinary autherity
for imposing penalty is the Geverner of West Bengal an:ld the
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charge sheet was issued by the Governor of uwest Bangalo/.\the

competent authority for holding enquiry for imposition of majer

‘penalty, It is valso' stated by the respondents that the app licant

was allowed all reasonable epportunity to defend his case before
the inquiring authority and after concluéim of enquiry in
accordance with the ruless the inquviring authority appointed by
the disciplinary .authority: submitted his report and the respon-
dent no,2 as the dis‘ciplinéty'autﬁority of the applicants made

a tentative decision to impose penalty on the basis of the said
enquiry 'uport by passing an order of remeval from service of

the applicant, Th'eviipplicant was given full epportunity te

represent his case against the enquiry report as well as to the:

tentative decision of punishment mentiened in annexure ‘G to
the applications ands theref‘or‘a_o the application is devoid of
merit snd lisble to be dismissed. |

3. - h a perusal of the chirge sheet it is found that the
charge sheet has been issued by the Principal Secretarys Home
Departmen t» West Bengaly in the name of the Governer amd the
éﬂdddorder]at anna;cure '8' is an authentic order of the govembr
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and thereby we do not find any infirmity in',\t e order dat

'25.8,1995 (annexure 'B' to the application).
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4. Nou the question comes whether the Governor can be said
to be the disciplinary authority for the purpose of inpOSitim
of penaltys as proposed im the charge sheet. It is an admitted
fact that the applicent is @ member of the Ihdian Pelice Service
and he was alletedﬁthe West Bengal cad"::;’:ns’:&::%f;v;l?c:é&
under the contrgl‘ef t?\g:‘él;vu of West Bmgal.' M. Samir Ghosh,
1d,counsel appearing Por the applicants submits that from the
show cause notice it is found that the applicant uwas te be
removed from service by an order Of compulsory retirement uhich
is @ major penalty and that cannot be issued by the.Govemor

of West Bengals yitheut prior concurrence of the Central Govt,
So the disciplinary authority of the applicent is the President .
of Indis and net tﬁa Governer of West Bengal.

5.  Ruls 7 of All India Service Rules deals with the
authority te érder.precasdings and impose penalty, Rule 8
providaes procedure for inpositiod of majer penalty and Rule 9
provides the actions an the enquiry report.- Rule 10 prevides
for imposition of minor penalty. Ruls 8 provides that no order
of impogition of major penalty specified under Rule 6 shall be
made excapt wgdto holding of the e qu iry 'as far as in ths manner

‘provided in the rulss.

6. It is Found that the alleged mis—conduét in respect of
ommisions or cemmia‘iiha rélated to the work which the applicant
p erformed uhile‘he was holding the post under the State of

west Bengal, I vieuw of ths above circumstances» wue find no
informity in this case in respect of framing of charge shest
against the appliéant for imposition of maj or penalty by the
order dated 25.8.1995. We Find that the Govemor of uWest Bengal
is the competent authority to impose majer penalty upon the
applicants subj ect to the condition that dismissals removal
and compulsory rétiremant» which are major penaltiess sheuld-
be imposed upm the charged offigial belonging to IPS cadre
with prior approval of the Cen tral Govt, So we are of the
vigy that it cannot bé said that :esplqndent no.2» State of

yest Bengals is not the competsnt auth ority to initiate
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departmen tal proceedings against the applicant, Thereforer the

contention of Mp,Samir Ghosh is hot sugtainable on that scers.

Y Tuming to the question of enquiry report and the shoy

cause notice dated 11,9.1997» we find that the applicant attended
" the enquiry as ordared by the diséiplinary author it y» roabmdent
no.,2. After conclusion of the enguirys the inquiry officer
i.e. respondent no.5‘o submitted his report. The respondentss
on recedpt of the report from the inquiry off icers considered the
samg and agreed with the Findings of the ingquiry officer and
a tentative decision has been t#kan te impose penalty by way of
00"991801‘)" retirement from service with immediate effect.
8. (h a perusal of the showcause notice aﬁd @ perugal of the
recordss it remains an admitted fact that the applicant uas not
f‘umi;hed with a copy of the enquiry report submitted by the
enguiry of‘f“ic‘rs who has been appointed by the respondent no,2
and before receiving any representation Prom the applicant against
the enquiry reports the respondent no.2 tentatively decided te
i-';rposa major penalty by way of compulsory retirement from service.
Under the provisions of the rules» there is no p.rDvisiOn calling |
for a delinquent or charged official to dleu-'cause against the
proposed penalty, After the decisien of the Hon'bls Apex Court
in the case of Ramzan Khan ys, UoIs& ORS. (AIR 1991 SC 471)
it has becoms a mandate on the part of the disciplinary authority
that the enquiry report shall be furnished to the delinguest
officer to make @ reppesentation against the enquiry report and
after receiving of the represmtatim; the T Nz shall
coneider the enguiry report & the representation against the
enquiry report submitted ’_ t the charged official, Then he
can procesd to impose punishment in accordance with lay as the
cage demands.
9. In the instant caser ye find that a tentative dacision hag
besn taken by the resbonden‘ts regarding major penalty without
obtaining the representation of the applicant against the enquiry

report, I viey Of the aforesaid circumstancess we have no
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doubt in our mind that' the applicant has besn prejudiced for
non-furn ishing of the enquiry report to the charged off icial
before tak ing any t&mtative decision regarding imposition of major
penalty and there is no doubt in our mind that the G'pplicant uas
den igd ressonable epportunity to state his case against the
enquiry report., On a.paruul of the enquiry reports it is f‘ound
that out of the cdhargess charge no.2 has. b een prcved during
enquiry but the enquiry officer did not recommnend any punishment
on the dharge proved during enquiry.

10. M.B.Chatterjees appearing for the respmdents has contended
that the mind of t-ha authority remained open and the decision to
inposs penalty was communicated to the applicant by the letter

of shoy cause dated 11.9.1997 is a tentative me. Therefore the

applicant capnot be said tobe prejudiced.

11 We are unable to accept the contention of Mr,Chatterjee on

that score. The rules provide that if the disciplinary authority
himself is not the inquiring authority then the enquiry report
submitted by the enquiry officer appointed by the disciplinary
authority shall have to be furn ished to the applicant to state

his case against the enquiry report. ’Having not done thiss the
applicant was denied reasonable opportunity ﬁe defend himself,

We are of the view that the @pplicant has been prejudiced for non-
granting of opportunity to a charged official by furnishing the
enquiry report before taking a tentative decision regarding imposi-
tion of punishment as per annexure 'G' to the application,

12. In viesw of the aforgsaid circumstances: we hold that the

shoy cause notice dated 11.9.1997 is bad in lay since it is

contrary to the provisions of lay and not supported by any justifi.
cation., Hence the shoy cduse notice dated 11.9.1997 at annexure-G
to the application i's' hereby set asida,

13, Ih view of the aforgsaid circumstancess we direct the
féspOndm ts to allow the applicant to submit representation to

the e'nquiry report of the enquiry efficer reSpondenlt No.S» within
the time specified by him, If the charged official files such

representation against the enquiry report within the period

specified in the letter for mak ing representations then the
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‘raspmdent no.2 without being influenced by the earlier decigien

- regarding imposition of penalty» as communicated by the notico-

at annexure ' G’ dated 11.9.1997» consider the representation of
the applicint and proceed in accordance with law as prescribed

under the rules,

14, The 0,A, is disposed of yith the above directions. Neo

order is passed as to costs,

(GeSe l’hingi) ' (0. PUrkayastha)
Admin istrative l‘bnbar Judicial Manb er
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