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Applicant Shri Pijush Bandhyepadhyay a dismissec Guaré/mps
of the 6ffice of the respendent Ne.4, Kharagpur Bivisien, Seuth-
Eastern Railway was charged with mis-cenduct and mis-behavieur alleging
~that the said applicant while functiening as Gugrd/HPS éommitted a
serieus mis-cenduct fer the reasen that he had been sbsent frem duty
frem 20.12,92 te till date of charge~sheet and left Headquarters
with0ut sanﬁtiOdZQ of leave and permission. Accerdingly, charge-sheet
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dated 1,11.93 (Annexure 'F') was served upen h1m for helding inquiry
under proevisien ef Rule 9 of the Railway m&ﬂ Rules, 1968 feor
impesing majer penalty. Thereafter, inquiry under Rule 9 of the
Railwaygﬁ) (BgA) Rules, 1968 was held against him and Inquiry Officer
submitted the repert of inguiry te the Disciplinery Autherity (Annexure
'H') helding that charge against Shri Bandhyepadhyay, Guard/BPS is
substantially preved and he is feund guilty ef charges. The séid
inquiry repert (Annexure *G') was considered by fhe PBisciplinary
Autherity ;;E cancelled the inquiry preceecing on the greund fer net
providing reasenable eppertunity te the applicant in the said inquiry
vide letter dated 17/27.5,95 (Annexure *H'), Thereafter -the Disci-
plinary Authority neminated anether Inquiry Officer named Shri S,
Prasad, AQM/CKP fer helding "fresh inquiry" into the charges levelled
against the applicant. Thereafter, newly appeinted Inquiry Officer
infermed the applicont ef the date and time and venue of the inquiry
and the gpplicant was further advised te neminate his defence héiper
and te be present either himself er thr0ugh'ﬁis'caunse1 vide letter
dated 30.5.94 (Annexure H). Despite receipt of the letter of Inquiry
Officer dated 30.5.94 (Annexure H) the applicant feiled te attend the
inquiry ané ex-pzrte incuiry was held en 51.5.94 and witnesses were
examined, Inquiry Cfficer submitted his repert en 30.6.94 and that
was furnisheé te the applicant vide letter dated 5.7.94/(Annexure“1)
and applicant submitted his representation against the‘inquiry report

and ultimately appliqggi was removed frem the service vide erder dated

“24.4,95 (Annexure 'J') issued by the Ddvn.Optns. Manager (C), Chakradhar-
~ pur, Seuth Eastern Railwey and that ercer dated 24.4,95 has been

cemmunicated te the applicant vide letter dated 9.5,85 (Annemure J).
Thereafter he preferred an appeal before the autherity en 18.5,.65 vice
Annexupe 'K' against the pumishment notige dated 24 .4.65 (Annexure J)
an ¢ app;icant was directed te appear befere the Appelléte Autherity
fer persenal hearing and thereafter Appellste Autherity rejecteé the
appeal and affirmeé the erder of remsval vide letter dated 13,.12.65

( Annexure *L' teo the applicatien), Thereafter, applicant filed this
applicatien befere tﬁis Tribunal fer getting appreprizte relief,
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2. Respondents filed written reply te thé O.A. and denied the
allegatiens made by the applicant in his applicatien. It is stated

by the respendents that applicant was given sufficient and reassnable

epportunity to defend his case befere the Inquiry Officer. He di¢ net

aveil the eppertdnity. It is alse stated by the respeondents that the
departmental preceeding fer prepesing the majer penalty charge-sheet
has heen issueé te the applicant fer unsuthorised absence frem duty.
The Inquiry Officer submitted the 1nquiry repert and ‘that has been
furnisheé te the applicent fer his gwusbag{ aﬁ:*dizﬂizgtSuhmlt _any
censent. But the saié inquiry repert has not been accepted by the
Bisciplinary Autherity since reasanable_tppqriunity has net becn
previéed te the applicant and Disciplinary Autherity had cancelled
the repert of inquiry. Thereafter, the Bisciplinary Autherity in

exercise of the pewer cenferred upen him appeinteé anether Inquiry

. Officer, namely, Shri S, Prasad, AQM/CKP fer helding a "fresh inquiry"

inip the charges levelled against the appliéant on the basis ef charge-
sheet dated 1,11,.63, fﬁereafter, the new Inquiry Officer Shri Prasad
conductéd the inquify and allewed the applicant full eppertunity te
defend his case; but he diéd net avail the sppertunity. Then’the
Inquiry Otf icer submitted the repert of inquiry and thet has been
furnished to the applicgnt vide lgtter dated 5,7.64 (Qﬁnexure 1) te

submit his representatien within 15 days te finalise the case, The

Eisciplinary Autherity acceptec the repoert eof punishm@nt and¢ ferwarded
the same tc ihe applicant vide letter dated 9.5.95 (Annexure J).
Thereafter, applicant ﬁade an‘appeal acainst punishment’ impesed upen
him vide letter dated 24.4.95 which has been comnunicated te the
applicant vide letter datéd 9.5.95 (Annexure J). After censidering
the appeal, the Appellate Autherity rejected the appeal vide letter
dated 5,11,65, Se, acceording te the respendents, there is ne iliega-
lity and irregqularity in the matter of remeval of the applicent frem
servi%l {:igger initiatien of departmental preceeding against the appli-
cant, Se, applicatien is dévoid of merit ané is ljskle te be dis-

misseds

Céntdﬁ;.
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3, We have heard beth the parties and we have gene threugh the
recerés. The question befere us is whether the Bisciplinary Autherity
has jurisdiction te pass an erder te cenduct a fresh inquiry inte the
charges against the applicant after cancelling the inquiry repert
furnished by the earlier Inquiry Officer as it is evident frem the
letter dated 17/27.5.94 (Annexure H) ané whether the punishment order
remeving him frem se;vice has been at all issued te the applicant after
1s$uing the shew=cause netice ef punishment te the applicant vide letter
dated 5,7.95 (Annexure 1),

4, - Applicant Shri BandhyoPadh§ay appeared in persen and suimits
that he was denied reasenable eppertunity te defend his case and he
further submits that he cannet be said te be unautherised absent frem
duty as alleged in the charge-sheet since applicant was eranted leave |
by the cempetent autherity fer the peried frem 26.12,92 te 3€.12.92.
Applicant centended that he was net alliwed to perform his duty frem
31,12.92 te til) issue of charge=sheet though he repeatedly requested
the autherity te allew him te perferm his duty after passing apprepriete
erder in this @gase and respondents kept the applicantdbff frem duty |
arbitrarily and illegally. Such absence frem duty cannet be said te be

. 8 mis-conduct. Thereby, findings of the Inquiry Officer that applicent

remained absent frem duty unautherisedly and without permissianfjf the
cempetent autherity is net based en evidence and unwerranted frem the
recerds aveilable in this case. Se, said fgﬁ?ihgs of the Inquiry

Oof ficer is perverse, Applicant submits that ne findings has been made
that che Tefiaffigd absent intentionally and witheut any sufficient cause,
Se, erder of punishment fer removing him frem the service is illegal

and inquiry repert is net sustainshle. He further submits ne erder eof

punishment remeving him frem the service after serving ef shew-cause

netice of punishment dated 9,5,95 alang with the preposal ef punishment
doted 24 .4,95 (Annexure J) has been issued. Se, in aksence eof punish=-
ment erder removing him frem service applicent cannet be said te have

peen remeved frem the service by erder dated 24.4.95 (Annerure J).

Contd...



Thereby, actien of the Bisciplinary Autherity is net sustainable in

lawi Appellate Autherity rejected the appeslpgefiinifallyand without

applying his minc te the recerds. Se, erder dated 13,12.95 (Annexure

L) is cryptic in nature and is deveid ef censideration ef material facts
and nen-application ef mind te the facts eof the case, Thereby, erder

of the Bisciplinary Autherity as well as the ordef ef the Appellate
Autherity are arbitfary, illegal and vielative ef principles eof naturael
justice ancd contrary te the'provisiens prescribed under the D&A Rules,

1968. Se, applicatien sheuld be allewed, ' -

5,  1d, Advecate Mr. K, Sarkar en behalf of the railway respondents
contended that aprlicant was given reaéonable oppqrfunity te defend his
cese in all phases of inquiry. But he dié net avail the eppertunity
and the Bisciplinary Autherity, after censidering the first ex-parte
repert of the Inquiry Officer, did net accept the inquiry repert since
aprlicant was denied reasenable eprertunity. Théreby,ﬁhe Disciplinary
. Autherity has cancelleé the first inquiry repert and thereafter appein-
ted anether Inquiry Officer te held a "fresh inquiry® inte the charges
levelled against the applicant vide letter dated 17/27-5-93 (Annexure
H) fer the interest of justice., Byt applicant did net sttend the said
inqhiry and naturally the Inéuiry Officer held the ex-parte inquiry and
submitted the ex-parte repert helding tha£ the Chatge'has been preved
ané that report eof inquiry has been cemmunicated te the applicant vide
letter dated 5.7;94 (Annexure I) te furnish his statement againsf,the‘
inquiry repert within 15 days and after receipt of the representatien
frem the applicant, the Bisciplinary Autherity has censidered the same
and accepted the inquiry repert and decided to remove him frem the
service with immediste effect. Accerdingly, the srder ef removal frem
service has been communicated te the applicant vide letter dated 9.5,95
_(Annexure J te the applicstisn) and that netice has'come inte effect 3
immediately i.e. from the date of receipt of the erder by the ‘applicant.
Thereafter, applicant filed appeal'before the Appellate Autherity and
that has been rejected by the autherity vide letter dated 13.12,95
(Annexure L). Thereby, ne illegality and irregularity bas been
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committed in thﬁs matter by impesing the erder efdﬁbmova{ from the
'service after helding disciplinary proceedin§ against the ajplicant
Ss provi ded under the Rules, . Sa, application is devaiﬁ‘of‘ﬁerit‘and
is liable te be dismissedy | |

/1{?§. It is feund frem the letter dated 17/27.5.94 (Anre xure H)
" that the fiﬂst report of inquiry haé,hut been accepted by the Biscipli-

1
%

nary Autherity since it was neted by the Disciplinery Autherity that
reasenable eppertunity haﬁunot been provided te the applicant and there-
after the Bisciplinary Autherity, in exericise of the pewer cenferred Qpﬁp
him, apreinted anether Inquiry Officer Shri S. Prasad, AQM/CKP fer
helding ef a "fresh inquiry" iﬁto the charges against the apglicant on
the basis ef the said charge-sheet, Se, he digected the applicant to
contact the Inquiry Officer ferthwith., In view ef the aferesaid
admitted pesition, the questien arese whether respendents i,e, Piscipli-
nery Autherity is vested with pewer te startﬂfresh 1nqdiry“inte the
charges after cancelling the first repert of inquiry submitted by the
earlier Inquiry Officer under the DRA Rules, .In this cbbtext, Mr,
Sarkar en behalf eof the respendents contended that the respendent has
autherity te start fresh ingdirx after cancelling the erdef of inquiry
conducted by the earlier Inquiry Officer appeinted by him fer the
interest of justice and that is permissible uéﬁer the instructien given
by the Railway Beard., Se, the order of the Disciplinary Autherity |
(Anﬁexure H) cénnot be said to ke invalid fer non-cempliance with the

previsien eof BRA Rules, 1968.

7. Turning te the question regarding initiatien ef "fre;hinquiry“
~ after cancelling the first inquiry repert submitted by the Inquiry
BTV I . . :
;«v/¢/:,f>0ff1cer;5we would like te refer to the previsiens centained in Rule
\_;/*5/ﬁ 10(2) of the Rajlway Servants D & A Rules,'l968 which runs as follews

"The D/A, if it is net itself the Inquiry Autherity may
for reasen to be recerded by it wholly, remit the case te
the Inquiry Autherity for'further inquiry'and repert ef

~

Centd,..
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Inguiry Authdrity, shall, thereupion preceed te hold further
inquiry accerding te the prevision ef Rule 9 as far as may
ke, ‘ '

The previsiocn had heen censidéred by the Hen'kle Apex Ceurt
in a case of K,R, Dev = Vs« the Collector of Central Excise (AIR 1971
SC 1447) where it is held thet -

~ ‘ .

“There is ne previsien in the'CCS(CCA) Rules fer setting
aside an inquiry en the greund that the repert ef the
. inquiry dees not appeal te the Disciplinary Autherity",

It was alse helé that -

”There is ne prevision in Rule 15 cf the CCS(CCA) Rules fer
cempletely setting aside the previeus inquiry and further
it’ is ebserved thet disciplinary autherity has pewer te
re~censider the fact and come to his own cenclusien under
Rule 9, Rule 15 of the Act really previcdes fer further

. enquiry but it may be pessible if in a particular case there
has been ne preper inquiry because seme serieus defect has

~crept inte the inquiry er seme impeftant witnesses were not
availeble at the time of the inguiry or were net examired
fer other rezsen, the Disciplinery Autherity may ask the
Inquiry Officer-to recerd further evidence. He can disagree
with the assessment ¢f evidence and ef conclusien of the
Inquiry Officer, make his ewn assessment and/er draw his
own cenclusien er remit the case back fer 'further 1nqu1ry
depenﬁing upon the circumstances ef the case",

Frem the said prev1sicn of Rule 10(2) of the Railway Servants
(D&A) Rules, 1968 it is feund that a bisciplinary Autherzty has neo

| pewer te reject the Inquiry bfficer's report in tete and te issue

an erder fer fresh inquiry.

8, \In view of the settled questien of law as laié do&h‘by the
Appex Ceurt we find that there is e sharp distinction between the |
EXpressien ef the werd 'Fresh Inquiry' enc *Further Inquiry . Se,

it is clear that sead inquiry was cencluded ageirst the applicent in
violatien ef the pravicicn“af Rule 10(2) of the DEA Rules, 1968.: 1t
is apparent that the erder dated 17/?705. ¢3 jissued by the D;scipllnar,
 Autherity directm%the newly epreinted Inquiry Cff jcer Shri S, PraSad
te hold fresh inquiry inte the charges on the basis- of the said

cherge-sheet igneredg the Rule 10(2) of the D&A Rules. It may be
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Shri S. Prasad vide his srder datéd 17/27.5.93 (Annexure 'H') is net
sustainekle and is liskle te be quasbed. Anc cénsequently the ﬁ$ﬁﬁ&d
‘repert ef the Inquiry Officer submitted by Mr. S. frasad is not alse
susteinable in view of the reasons disclesed aheve, It is aise feund
that the Disciplinary Autherity as well as the Appellate Autherity
failed te censider the material facts and law in this case which affect®
‘the very jur;sdictién of the Risciplinary Autherity. Ss, in view;ef |
the éfereﬁaid circumstances, the purperted/ordér ef'punishmenﬁ.dated
24,4.95 (Annexure °*J') en the basis ef the 2nd repert ef inquiry is
not suotalnable in law.. We find that in the present case the Appelléte
Autherity had not censidered the Specific greunds raisec by the appli- .
cant regardlng absence frem duty and pasaed order wechanically and the
said erder is feund devsid of ressen, It is an establlsheé prnnciples
of natural justice that a party is entitled te know reasen for &
decisien. The erder ef the Appellate Authnrit§ (Annexure 11),4s net
alse shStainablé in law, It is settled law thet helding of inquify
in vielatien of prescribed‘Rules fer such inquiry is unSustainable\and
censequent ly peﬁalty impesed en the basis of such inquiry is alse
unsustainable, Se, turning te the said erder ef penalty dated 24.4.95
(Annexure 'J*) we find that the erder dated 24,4.95 which had been
cemmunicated te the applicant videf&etter'dated‘9,5,95'(Annexure J3)
is previsienal and net final, wherein it is mentimed *yeu sheuld be
removed frem service with immediate effect'. The punishment netice
. (Annexuyre 'J') aleng with the decision éated 24.4995'had been sent te
the applicant vide letter dated 955,95 te make éppeal befere the Appe=
- 11late Autherity (Amnexure 'J') + On avﬁerusal'af the saié neotice it is
feund that previsienal decisien regarcing remavél\frem service wes
_served upen the applicant by the Disciplinary Autherity tﬁat he sheuld
y be removed frem the service with immediate effeét and ne final erder
of punishment remeving him frem service had been i§;ued by the reSpon-'
dents till éate. The said order dated 24.4,95 cannet be treated as
f1nal erder of removal frem service. In view eof the aferesaid cir-
cumstances, we are of the view that the entire enquiry prcceedlng
" including purperted order ef pun;shment datee 24 .4,95 (Annexure 1J¢)

and erder of the Appellate Autherity are net sustainable and are liakle
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0. Regerding charge eof mis-cenduct for alleged unautherised
absence frem cuty we.f, 26,12,62 te 31.12,62, respondents ﬁrcduced
Attendance Register eof the applicant fer the relevant peried. We
have gene threugh the recerds preduced by the respendents and frem
the Attendance Registér it is feund that applicant was kept off frem
duty fer the relevant peried frem 24,12,92 te 31,12,92, If is the  «
case of the applicent that he gpplied fer leave frem 26,12,92 te

| 31,12,92 and that leave was sanctiemed; but respondents teok plea that ¢

prayer of leave frem 26.12,92 te 31,12,92 had been sanctiscnec by f

the incempetent autherity. But ré9pondents ceuld net pruduce any recerds'
te show thet leave sanctioned fer the peried frem 26,12,92 te 31,12,92 ¥

by the authsrity has been cancelled or withdrawn. On a pérusal of the“
recerds it is seen that applicant was kept off frem duty. Se it is 3
the duty ef the presecuter te establish the charge by cegent evidemces
Rather it is feund that he was kept eut of duty by the autherity. It is%
settled law thet in erder to preve the mis-cenduct en the greound ef
alleged unautherised absence frem duty, it is te be decided by the
autherity that such absence frem duty wes willful er without any sutfi=
cient rezsenable cause, Mere absence frem duty dees net amount te §
mis-cenduct. It is alse settled law that if the 1e§ve of the Gevt,
empleyee 1s sanctiened and he remains absent frem duty after sanctien

of the leave, then such absence frem duty cannet bé sajd te be unautho-
risec¢ and such absence dees net ameunt to mis-conduct., We find that
neither the enquiry autherity ner the disciplinary autherity has censi-
dered the facts anc everleoked the efficial recerds., Mereever, none oﬁi
the autherity has ceme te a definite findings that applicant remained

absent from duty willfully and witheut sdfficient reasenable cause,

10, In view of eur aferesaid discussion, the applicetien must

“Segycceed, Therefere, we set aside all the impugned¢ erder of punishment

"(Annexure 'J), erder eof Appellate Autherity (Annexure 'L') anc the
:inquiry repert in this case and we direct the respendents te re-instatei
the applicent ferthwith treating that applicemt was en duty till date.

Respendents are alse directeéd te make all payment ef back salary

Coentd.vsse
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, admissible‘ta him frem the déte of removal till date of reinstatement

within three months frem the date of coemmunication ef this erder, It

“be mentisned here that the leave frem the peried frem 26.12.92 t;

31.12,92 may be regularised by the feSpandepté in accerdance with
the rules after ebtaining fresh applicatisen frem the applicant fer

granting leave as admissible te him., If leave is net due in his &
2

credit, he should be granted Extra Ordinary Leave er any other leave

admissible te him fer the said peried,

as -

 With the aferesaid ebservetion we allew the applicatien

~awarding ne cests, Mnp > clrapesed  fy- aAJMVUhNixax

'(B. P.}Singh»)ﬂl7(ﬁlﬁ7 . ( ﬁ@ PufkaYastha )

Member(A) Member(J)



