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S.E. ftailway, Chakradharpur. 
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For the Applicant : In Persin 

For the esp.ndents: Mr. P.C. Saha, Adv.cate 
Mr. K. Sarkar, Advscate 

Heard in : 21.4.1999 	 Date if Judgernent : i7Sl353 
29.7.1999 

D. PUNJ<AYASTHA. 3M 

Applicant Shrj Pijush Randhy.padhyay a dismissed Guard/DPS 

if the Office if the resp.ndentN..4, Kharagpur Division, S•uth 

Eastern Railway was charged with mis-'cenduct and misbehavi.ur alleging 

- that the said applicant while functisning as Guar4/lPS c4mrn1tte 

serisus mis—csnduct for the reasin that he had been absent from duty 

f rim 20.12.92 to till, date if chargeur'sheet and left Headquarters 

wjthut sanctionQ if leave and permisslin. Acc.xiingly, chargesheet 
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dated 1.11.93 (Annexure 'F') was served upsn him for holding inquiry 

under pr.visj.n if &ile 9 if the Railway (Jt&A) Rules, 1968 for 

impesing mair penalty. Thereafter, inquiry under Rule 9 if the 

ailWayC?jQ (D&A) Rules, 1968 was held against him and Inquiry Officer 

submitted the report if inquiry t. the Disciplinary Authirity (Annexure 

'H') holeini that charge against Shri Iandhy.padhyay, Guard/DS is 

substantially prived and he is f•ud guilty if charges. The said 

inquiry report (Annexure 'G') was considered by the isciplinary 
wk. 

Authsrity go cancelled the inquiry pr.ceeding on the grsund for not 

prividing reasinable •ppirtunity to the applicant in the said inquiry 

vide letter dated 17/27.5.95 (Annexure 'H'). Thereafter, the Disci-

plinary Authsrity nominated anather Inquiry Officer named Shri S. 

Prasad, AQ/CJKP for hilding "fresh Inquiry" into the charges levelled 

against the applicant. Thereafter, newly appiinted Inquiry Officer 

infirmed th applicant if the date and time and venue of the inquiry 

- 	and the applicant was further advised to nominate his defence helper 

and to be present either himself or thraugh his ceunsel vide letter 

dated 30.5.94 (Annexure H). Despite receipt if the letter if Inquiry 

Officer dated 30.5.94 (Annexure H) the applicant failed to attend the 

inquiry and exparte incuiry was held on 21.6.94 and witnesses were 

examined. Inquiry Officer. submitted his report on 30.6,94 and that 

was furnished to the applicant vide letter dated 5.7.94—(Annexure I) 

and applicant submitted his representation against the inquiry report 

a1 ultimately applict was removed from the service vide order dated 

24.4,95 (Annexure '3') issued by the Divn.Optns. Manager(C), Chakradhar* 

pur, Siuth Eastern Mailwty  and that irder dated 244.95 has been - 

communicated to the applicant vide letter dated 9.5.95 (Anneure 3). 

Thereafter he preferred an appeal bef ire the authority on 18.5.95 viee 

Annexure '1<' against the punishment notice dated 24.4 5  (Annexure 3) 

an & applicant was directed to appear before the Appellate Authority 

fer perssnal hearing and thereafter Appellate Authirity rejected the 

appeal and affirmed the irder if rniival vide letter dated 13.12.95 

(Annexure 'I-' to the applicatien). Thereafter, applicant filed this 

application before this Tribunal for getting apprepriete relief. 
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2, 	Aesponients filed written reply to the O.A. and denied the 

allegations made by the applicant in his applicati. It is stated 

by the respondents that applicant was given sufficient and reasonable 

opportunity to defend his case before the inquiry Officer. He did not 

avail the opportunity. It is also stated by the respondents that the 

departmental proceeding for proposing the major penalty charge-sheet 

has been issued to the applicant for unauthorised absence from duty. 

The Inquiry Officer submitted the inquiry report and that has been 

furnished to the applicant for his 	He did not submit any 

consent. But the said inquiry report has not been accepted by the 

isciplinary Authority since reasonable opportunity has not been 

provided to the applicant and Disciplinary Authority had cancelled 

the report of inquiry. Thereafter, the fisciplinary Authorityin 

exercise of the power conferred upon him appointed another Inquiry 

Officer, namely, Shri S. Prasad, AA/cIP for holding a "fresh inquiry" 

into the charges levelled against the applicant on the basis of charge.. 

sheet dated 1.11.93. Thereafter, the new Inquiry Officer Shri Prasad 

conducted the inquiry and allowed the applicant full opportunity to 

defend his case; but he did not avail the opportunity. Then the 

Inquiry Off icer submitted the report of inquiry and that has been 

furnished to the applicant vide letter dated 5.7.94 (Anexure I) to 

submit his representation within 15 days to finalise the case. The 

Visciplinary Authority acceptec the report of punishmnt and forwarded 

the same to the applicant vide letter dated 9.5.95 (Annexure 3). 
Thereafter, applicant made an appeal against punislment' imposed upon 

him vide letter dated 24.4.95 which has been comrriunjcáted to the 

applicant vide letter dated 9.5.95 (Annexure 3). After considering 

the appeal, the Appellate Authority rejected the appeal vide letter 

dated 5.11.95, Se, according to the respondents, there is no illega.. 

lity and irregularity in the matter of removal of the applicant from 

servi 	ter initiaticn of departmental proceeding against the appli- 

cant. S., applicatien is devoid of merit and is liable to be dis-

mjssed 

Contd,.. 
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We have heard both the parties and.we have gene through the 

records. The question before us is whether the Disciplinary Authority 

has jurisdiction to pass an order to conduct a fresh inquiry into the 

charçes against the applicant after cancelling the inquiry report 

furnished by the earlier Inquiry Officer as it is evident from the 

letter dated 17/27.5.94 (Annexure H) and whether the punishment order 

removing him frm service has been at all issued to the applicant after 

jsSuin!J the showcause notice of punishment to the applicant vide letter 

dated 5.7.95 (Annexure I). 

- 	Applicant Shri gandhyspaihyay appeared in person and submits 

that he was denied reasonable opportunity to defend his case and he 

further submits that he cannot be said to be unauthorised absent from 

duty as alleçed in the charge-sheet since applicant was granted leave 

by the competent authority for the perisd from 26.12.92 t. 30.12.92. 

Applicant contended that he was not allowed to perform his duty from 

31.12.92 to tjfl issue of charge-sheet though he repeatedly requested 

the authority to allow him to perform his duty after passing appropriate 

order in this cçase and respondents kept the applicantff from duty 

arbitrarily and illegally. Such absence from duty cannot be said to be 

a mis..c.nduct. Thereby, findings if the Inquiry Officer that applicant 

remained absent from duty unauthorisedly and. without permission of the 

competent authority is not based on evidence and unwarranted from the 

rec.rds available in this case. So, said fi'ings of the Inquiry,  

Officer is perverse. Applicant submits that no findin!s has been made 

that (himWçd absent intentionally and without any sufficient cause. 

So, order of punishment for removing him from the service is il1eal 

and inquiry report, is not sustainable. He further submits no order of 

punishment removing him from the service after serving of sh,cause 

notice of punishment dated 9.5.95 alang with the proposal of punishment 

dated 24:4.95 (Annexure 3) has been issued. So,-in absence of punish—

ment order removing him from service1 applicant cannot be said to have 

been removed from the service by order dated 24.4.95 (Anrure 3). 

Contd... 



Thereby, acti.n of the Disciplinary Authority is not sustainable in 

lawi  Appellate Authority rejected the appeal 	.yand without 

apply'nq his mind to the records. S., order dated 13.12.95 (Annexure 

1.) is cryptic in nature and is devoid of censideratin of material facts 

and ncnapplicatjn of mind to the facts of the case. Thereby, order 

of the Disciplinary Authority as well as the order of the Appellate 

Authority are arbitrary, illegal and violative of principles of natural 

justice and contrary to the provisions prescribed under the D&A Rules, 

1968. So, application should be allowed.. 

5, U. Advocate Mr. 1<. Sarkar on behalf of the railway respondents 

contended that applicant was given reasonable opportunity to defend his 

case in all phases of inquiry. But he did not avail the opportunity 

and the Disciplinary Authority, after considering the first ex—arte 

report of the Inquiry Officer, did not accept the inquiry report since 

applicant was deniid reasonable oprortur:ity. Thereby,the Disciplinary 

Authority has cancelled the first inquiry report and thereafter appoin—

ted another Inquiry Officer to hold a 9fresh inquiry" Into the charges 

levelled against the applicant vide letter dated 17/27-593 (Annexure 

H) for the interest of justice. But applicant did not attend the said 

inquiry and naturally the Inquiry Officer held the exparte inquiry and 

submitted the ex-parte report holding that the charge has been proved 

and that report of inquiry has been communicated to the applicant vide 

letter dated 5.7094 (Annexure I) to furnish his statement against, the 

Inquiry report within 15 days and after receipt of the representation 

from the applicant, the Disciplinary Authority has considered the same 

and accepted the inquiry report and decided to remove him from the 

service with immediate effect. Accord ingly, the order of removal from 

s ervice has been communicated to the applicant vide letter dated 9.5.95 

(Annexure 3 to the applicati.en) and that notice has come into effect 

immediately i.e. from the date of receipt of the order by the'applicant. 

Thereafter.., applicant filed appeal bef.re  the Appellate Authority and 

that has been rejected by the authority vide letter dated 13.12.95 

(Annexure L). Thereby, no illegality and Irregularity has been 

* 



committed in this matter by imposing the order of 1. emeval from the 

service after holding disciplinary proceeding against the applicant 

as provided under the Rules, S 3, applicatiDn is devoid of merit and 

is liable to be dismjssed 

It is found from the letter dated 17/27.5.94 (Ante xure H) 

that the first report of inquiry ha not been accepted by the iscipli-. 

nary Authority since it was noted by the Disciplinary Authority that 

reasonable opportunity ha# not been provided to the applicant and there.. 

after the Disciplinary Authority, in exerd.se  of the power conferred upon 

him, appointed another inquiry Officer Shri S. Prasad, AQI/C1P for 

holding of a "fresh inquiry" into the charges against the applicant on 

the basis of the said charga..sheet. So he directed the applicant to 

contact the Inquiry Officer forthwith. In view of the aforesaid. 

admitted position, the question arose whether respondents i.e. iscipli.. 

nary Authority is vested with power to start'fresh inquiryinto the 

charges after cancelling the first report of inquiry submitted by the 

earlier Inquiry Officer under the USIA Rules. In this context, Mr. 

Sarkar on behalf of the respondents csntended that the respondent has 

authority to start fresh inauy after cancelling the ordef of inquiry 

conducted by the earlier Inquiry Officer app.nted by him for the 

interest of justice and that is permissible uier the instruction given 

by the Railway bard. So, the order of the Disciplinary Authority 

(Annexure H) cannot be said to be 5nvalid f Sr non-compliance with the 

provision of ?8A Rules, 1968. 	 I  

7. 	Turning to the question regarding initiation of "fresh inquiry" 

after cancelling the first inquiry report submitted by the Inquiry 
: 

Officerwe would like to refer to the prisions contained in Rule 

10(2) of the Railway Servants D 8 A Aules t  1968 which runs as follows : 

"The D/A, if it is not itself the Inquiry Authority may 
for reason to be recorded by it wholly, remit the case to 
the Inquiry Authority fórfurther inquiryand report of 

Contd,.. 
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Inquiry Authity, sIall, thereupn proceed to hold further 

inquiry according to the prevIsion of Rule 9  as far as may 
be". 

The prsvisio.n had 1een considered by the Hon'1le Apex Court 

in a case of K.R. Dev Vs the Collector of central Excise (AIR 1971 

SC 1447) where it is held that - 

"There is no prsvisin in theCCS.(CCA) Rules for setting 

aside an inquiry on the ground that the report of the 

inquiry does not appeal to the Disciplinary Authority". 

it was also held that , 

"There is no previsiofl in Rule 15 of the Cç'S(CCA) Rules for 
completely setting aside the previous inquiry and further 

it is observed that disciplinary authority has power to 

recensjdèr the fact and come to his own conclusion uder 

Rule 9. Rule 15 of the Act really provides for further 

enquiry but it may be possible if in a particular case there 

has been no proper inquiry because some serious defect has 

crept into the inquiry or some important witnesses were not 

available at the time of, the inquiry or were not oxamired 

for other reason, the D'iciplinary Authority may ask the 

Inquiry Officerto record further evidence0He can disagree 

with the assessment of evidence and of conclusion of the 

Inquiry Officer, make his own assessment and/or draw his 

own conclusion or remIt the case back for 'further inquiry' 

depending upon the circumstances of the caset 0  

From the said prcvision of RCle 10(2) of the Railway 'Servants 

(D&A) Rules, .1968 it is found that a Disciplinary Authority has no 

power to reject the Inquiry Officer's report in tote and to issue 

an Iorder for fresh inquiry. 

8. 	In view of the settled, question of law as laid down by the 

Appex Court we fInd that there is a sharp distinction between the 

expression of the word'Fresh Inquiry' and 'Further Inquiry'. So, 

it is clear that sai& inquiry was concluded against the applicant in 

violation óf,the .previsicn of Rule 10(2) of the DA Rules, 1968 	It 

is appareflt that the order dated 17/27.5.93 issued by the D:isciplinary 

Authority directrnthO newly appointed Inquiry Officer Shri S. prasad 

to hold fresh inquiry into the charges on the basis'of the said 

charge'Sheet ignord the Rule 10(2) of the D&A Rules. it may be 



Shrj,S. Prasad vide his órderiat 17/27.5.93 (Annexure 'H') is not 

sustainable and is liable to be quashed. And consequently the 	. 

report of the Inquiry Officer submitted by Mr. S. Prasad  is not also 

sustainable in view of the reasons disclosed above0 It is also found 

that the Disciplinary Authority as well as the Appellate Authority 

failed to consider the matérial facts and law in this case which affect 

the very jurisdiction of the flisciplinary Authority. So, in view' of 

the aforesaid circumstances, the purported order of punishment dated 

24,4.95 (Annexure 13') an the basis of the 2nd report of inqUiry is 

not sustainable in law. 	find that in the present case the Appellate 

Auth ority b,9d not considered the specific grsuns raised by the appli-

cant regarding absence from duty and passed order mechanically and the 

said order is found devoid of reason. It is an established principles 

of natural justIce that a party is entitled to knii reason for a 

decision. The order of. the Appellate Authority (Annexure "L'is not 

also sustainable in law, It is settled law that holding of inquiry 

in violation of prescribed Rules for such inquiry is unsustainable and 

consequently penalty imposed on the basis of such inquiry is also 

unsustainable. So, trning to the said order of penalty dated 24.4,95 

(Annexure 13') we find that the order dated 24.4.95 which had been 

communicated to the applicant vIde'letter dated '9,5.95 '(Annexure 'J) 

is provisional and not final, wherein it is mentied 'you should be 

removed from service with immediate effect'. The punishment notice 

(Annexu're '3') along with the decision dated 24.4.95 had been sent to 

the applicant vide letter dated 905,95 to make appeal before the Appe-

llate' Authority (Annexure '3') . On a perusal of the said notice itis 

found that provisional decision regarding removal from service was 

served upon the applicant by the Disciplinary, Authority that he should 

be removed from the service with immediate effect and no final order 
/ 

of punishment removing him from service had been issued by the respon-

dents till date. The said order dated 24.4,95 cannot be treated as 

final order of removal froin service. In view of the aforesaid cir-

cumstances, we are of the view that the entire enquiry proceeding 

including purported order of punishment dated 24 .4.95 (Annexure 'J') 

and order .of the Appellate Authority are 'not sustainable and are liable 
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9, 	Regarding charge of mis-conduct for alleged unauthorised 

absence from duty w.e.f, 26.12.92 to 31.12.92, respondents produced 

Attendance Register of the applicant for the relevant period. We 

have gone through the records produced by the respondents and from 

the Attendance Register it is found that applicant was kept off from 

duty for the relevant period from 26.12.92 to 31.12,92. It is the 

case of the applicant that he applied  for leave from 26.12,92 to 

31.12.92 and that leave was sanctj.d; but respondents took plea that I 

prayer of leave from 26.12.92 to 31,12,92 had been sanctioned by 

the incpeint authority. But respondents could not produce any records 

to show that leave sanctioned for the period from 26.12.92 to 31.12.92 

by the authority has been cancelled or withdrawn. On a perusal of the 

records it is seen that applicant was kept off from duty. S. it is 

the duty of the prosecutor to establish the charge by cogent evidece. 

Rather it is found that he was pt out of duty by the authority. It isb 

settled law that in order to prove the mis-conduct on the ground of 

alleged unauthorised absence from duty, it is to be decided by the 

authority that such absence from duty was willful or without any sutf 1-

cient reasonable cause. Mere absence from duty does not amount to 

mis-conduct. It is also settled law that if the leave of the Git. 

employee is sanctioned and he remains absent from duty after sanction 

of the leave, then such absence from duty cannot be said to be unautho-

rised and such absence does not ameunt to mis-conduct. We f ind that 

neither the enquiry authority nor the, disciplinary authority has consi-

dered the facts and overlooked the official records. Meresver, none ofj 

the authority has come to a definite findings that applicant remained 

absent frcrr duty willfully and without sufficient reasonable cause. 

10. 	In view of our aforesaid discussion, the appliti.n must 

''ucceed. Therefore, we set aside all the impugned order of punishment 

(Annexure 'J), order of Appellate AuThority (Annexure 'L') and the 

inquiry report in this case and we direct the respondents to re-instate,1  

the applicant forthwith treating that applicant was on dutytill. date. 

Respondents are also directed to make all payment of back salary 

Contd..... 
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admissible to Mm from the date .f removal 'till date of reinstatement 

within three months from the date of communication of this order. It 

be mentined here that the leave from the period from 26.12,92 to 

31.12.92 may be regularised by the iespondents in accordance with 

,the ruls after obtaining fresh application from the applicant for 

granting leave as admissible to him. If leave isnet due in his 

credit, he should be granted Extra Ordinary Leave or any ether leave 

admissible to him for the said pered. 	 -; 

With the aforesaId observation we allow the application 

awarding no costs. MA 	 /• 

(BP. Sjngh 7 
Member(A) 

( D, Purkayastha ) 
Mernber(J) 


