In the Central Adminibtrative Trikunal
Calcutta RBench

CA Ne.721 of 1997
\ .
Present : Hen'bla Nr. D. Purkayasthe, Judicial Memker

Manindra Ch. Karmskar  aeo Applicant

1. Unien ef Indis, service threugh
the General VManeger, Eastern Rly.,
Calcutta, '

2. The Sr, Divisisnal Fersennel Officery
. *m - o ~ Eastern Railway, Asenscl Divisien,

g F.C, Asansel,Dist: Burdwan, .
| +.s Respandents
Fer the Applicant : Mr. B, Mukherjee, Advecate
Fer the Respendents: Ms, R. Basu, Advecate
Hegared on ¢ 30-7-69 | Date of Judgement : 30«7-99
ORDER
‘f

The questien of dispute in.this Case is whether res#unéents'
are justified te recever damage rent ef'hQTS,?lS/- frem the‘salary.
of the applicant an'acceunt of unauthorised scoupetion eof the quafters
at Andal vide notificaticn dated 11@16;96 (Annexureiﬁp7'te the appli-
cation), Accerding te the applicaht,'he hes been trensferred te
Asansgl frem Andal in the yeasr af 1088 and he jeined ﬁsénspl on trans-
fer en 16.5.89.. Accsrding to'ihg applicant, en transfer te Asansel
he is entitled te retain the quarters at earlier statien ét Andal as
per Rgilway Circulsr issued frem time te time, Acéordingly, the appli-
cent aleng with ether sfaff filed a jeint applicgtian te the autherity
i',e, the Cﬁairman, Railwey Beard, Rail Bhawan, Néw Belhi (Annexyre A-3
te the zpplicatien) en 1-5-90, Subsequently, en 14.3.93 the préer
was'passeé.hy the autherity stating that fcr‘ruhniﬁgrétaff quarters

1 etment tsfbé done on ﬁrieﬁii? kasis., Accerding te the applicant,




) ’52'_

a5 per saié erder of the gutherity penal rent has becn recevered frem
the applicent upte 31,7.95 frem 14,7,89 which wouléd be aprarent frem
the letter dated 1604.§7. New the respendents issued fresh shew-cause
netice under Sub~S§ction (g)'of Section-7 of the Pyblic Premises
(Eviction of Unautherised Cbggpants)'Act,'l97l demanding démage rent
ameunting te %.75,915/- frem the salary ef thé appli_ca’nte Se, feeling
aggrieved by and dissatisfied with the said erder applicaht appreached

the Tribunal fer getting spprepriate directien in this case.

2,  Respenderts filed written statement denying the claim ef the
applicent and allegatien made therein, It is stated By the respendents
that in the meantime applicent jeined Asgnssl on tiansfer frem Ahdél
en 165,89 but he dié net apply for quarters at Asansel and he retained
the qda;ters at Andal frem 14.7,89 te 3137.95 witheut seeking any per-
missien frem the cempetent authérity.: Thefeby,xhe retained the quarters
unautherisedly and fer that he is lisble t e pay dsmage rent unéer Rule,
Accerdingly, dam#ge fent was assessed te the extent of &.75;915/- for
unautherised retentiszn of the quarters fer the peried frem 14.7.89 te

31.7.95, Se, application is deveid eof merit and is liskle teo be

dismissed,
' 3. Ld, Advecate Mr. Mukherjee on behalf of the aprlicant has

drawn my sttentien te the letter dsted 16.4.97 (Annexure A-10 te the
applicatien) and submits that if the saié order datedf16;4.97 is read
with the erder dated 9,6.93 (Annexure A-4 te. the spplicstien) it cen. .
‘be saié that applicent was permitted ts retain the quarters subject te
payment ef fenal rent, Thereby, applicant is net liakle te pay the
dameage rent fer dlleged unautherised eccupatien of the quarters fer the
peried frem 14,7.89 te 31,7.95. Mri Mukherjee alse has érawn my
attentien te the verisus circulers ef the Raiiway\DEFartment i.e. letter
dated 22.11.60 (Annexure A=2), letter dated 31.5.97 i}nneXure A-11) and
Railway circular beariné Ne.E(G)85QRL,9 dated 15,1,90 (Annexure A-?)

and submits that there is'a clesr instructien in the circular that .

SL//////

"An empleyee pested at a statien in the electrified suburhan
ares of a Railway may on transfer te ansther statien in the




same electrified sulburbkana rea, may be permitted te retain

the railway quarters at the former statien on payment eof
nermal rate/flat rste of licence fee/rent previded i+

If the Railway Administration is satisfied and certifies

that the csncerned empleyee cen cdnveniehtly cemmute from

_ the fermer statien te the new statlien fer perfermmnc e of
- duty witheyt less of efflciency“

| - Se, according te the Ld% Asvecate Mrj Mukherjece, respondents

| cannet issess the dimage rent witheut serving any prier netice ts the
aéplicant. But in the me-ntime the resPendontq had assessed the iamage
rent ef %.75,915/~ befere serving any nstice as required under the
sai€¢ Rule (3) eof Rule 7 of Fublic Prem;ses(ﬁvict;sn of Unauthar1sed
Cecupants) Act, 1971, Thereky, the impugned netificstisn i.e. shiw
cause netice dated 11,10:96 (Annexure A-7) and letter dated 164,97
(Annexure A~-l0) are liable to be duashed% ' ”

4, 1d. Advecate N#, Basu en behalf of the railwsy respendents
Acuntended that applicént did net apply fer retention ef the quariers
at Andal enhjisg trensfer till 1C.1,94 ané applicsnt was net permittesd
te retgin the quarters at Andal on transfer frem Andal ts Asansel.
Slnce apr licant was net permltted te retain thecquarters at Andal

. thereky on expiry of the permlsSJble limit prescrlbe@ oy the Rules
applicant weuld be autematically declered as unautherised. sccupant in
the seid quarters, Respondents‘allattéd fhe quarters to.the applicant
at Asgnsel on his transfer en 31.7.95 and spplicant retained the
quérters ot Andai.even after the slletment ef quarters on 31.7.95.
Applicant has ne autherity te retain the quarters after the allstment
of quarters at Asansel w,2z.f. 31,7,95 and erder ef assessment has been

- dene in accerdance with the Rules siﬁce applicent was treated ;s
unautﬁorised sccupant ef the saié quarters at Andalh after jbiging at
Acansel on 10.5.94, It is alse stated by Ns. Basu thaet frem fhe
apﬁlica@ian of the aprlicent it is feund that he is net entitled to
retain t;e qﬁarters at Andal en transfer since his case dees net

ceme within the categery of the circulsr as relied upoan by the Id. 
Advacate{éﬁ'the applicant. Accerding te the respendents, staff at

N




As3nsel cannet be teéhnically sgid to be residing within the syburben
areas gnd that has net been g ronted ta the aﬁplicant. Seo, applicant
has suddenly challenged the erder of a35¢s<ment made by the autherity
vide letter dated 11,10,95 (Annexure A-7) Sa, applicatisn is deveid ef

merit and is liakle to be dismissed:

5. In view ef the divergent arguments advanced by Ld., Advec:te sf
both the parties en that point #f issye 1 have gene threugh the records
and censidered the suhmissisns of Ld, Advecate=s ef both the parties,
It is édmitted fact in this case that staff-ef the Asansel ﬁivisian dcés
net ceme within the cetegory of suburban ereas for retaining the
quarters at Andal, Byt fscts remain that applicant applied fer retep-
finn of the quarters . at Andal aiong with other staff vide letter dated
1.5,90 (Annexure A—3»to the applicati@ﬁ) and from the said letter it is
feund that applicant aleng with ethers applied for extensien of the
senefit of the ciréular in respect of retentiép of quarters after trans-
fer from Andsl to Asansel. It is fsund frem the recerds that ene
autherity vide erder dated 8,6,93 directed the concerned sutherity te
assess penal rent till quarters is alletted eh priority basis. Frem
that facts it is feund that respondents ha d already recgvered penal rent
frem the applicant te the extent ef %.35 l43/~ fcr the pericd frem
14 7.89 te 31.7,95 gﬁ%ﬂf’assessment of damage rent of %,75,915/~. New
the question cemes 1;L2he applicant was permitted to retain the quarters
en payment ef penal rentyﬂiddwhether the agplicant can be said te e

ﬁnautherised eccupant fer the purpese ef assessment of damage rent under

ifPublic Premises (Evictien of Unautherised Occupants) Act, 1971. Ms,

Basu submlts that penal rent has keen assessed en the basxs af the

circular cates 1,12,93. Ané the said circulsr searing Ne,F(X)(3i)/93/11

- dated 1-12-93 issued by the Directer of Finance indicates that revisien

ef rzte of damage for unauthoriSed'occupvati@n.of the railwfy accommoda~
tien has been revisedi If the erder caﬁtaining:%he,E%;&é%wfghﬁed oy
the authority en 9.5, 93 (Annexure A-4) is read with the‘étzzzi dated
16.4,97 (Annexure A~lO) it ean be said that responderts reslised the
penal rent of k. 3J l43/~ and appl;cant Was permltted te retain the



quarters SUbject te payment ef penal rentv/tlll alletment of quarters
at ASGﬂS.l. 7§£b£gzﬁjgé%ppllcant was alIewgd to retain the quarters
subject te payment ef penal rent. Thereby, applicant cannet be saig
te be‘unauthorised sccupant ef the quarters till 31.7;95.'VS., questien
¢f damage rent fer the said perisd frem 14,7.,89 te 31,7,95 Qid net
arise, Ld. Advecate Ms. Basu submits that applicant did net apply
féf‘qﬁarters till 1C.1,94. Thereby he is required te pay damage rent;
But it is feund that applicant was permitted te retain the qusrters
subject te payment of penal rent. Accerdirigly, he paid the penal rent .
But anether point in this regard is that the damage rent has seen
assessed to the extent of %.75,915/~ before serving netice te the
aprlicant and after ésseSSment of the damage rent, netice of showmcause
has;beén’issuedfby the authnfity‘on 11,10,96 (Annexure A<7 te the
épplication)% Accardingiy, Sectioﬁ 7 of the said clause(S) of Pﬁhlic'
Premises (Evictien of Unauthorised Occupants) Act, 1971 ne assessmeﬁt

of the damage rent csn be made witheut prisr netice te the empleyee

‘cancerned, In the instant crse I find that the}damége rent has been

assessed hefere serving netice. Thereby, erder of assessment of damage

‘rent te the extent ef %.75,915/~ is centrary te the previsien ef the

sai¢ Act and any decisien centrary te the rules is nat tenable in law
and is lisble te be quashed:, Acccréingly, I set aside the erder of
2ssessment and notice sf Shew-cause. 'Iﬂ;y§g9;§53§h£§§f§f§%a&¢ﬁQircum-
stances, I set aside heth the erders (Annexures A-7 &VA~iO) and

applicatioen is allevisd avarding ne cssts,

)}Q/@‘ﬂﬂ\‘w

( D, purkayastha )}
Member(J)



