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ORDER .

D.Purkayastha, J.M,:

The disputé in this case is whether the féspondenté were
, Justified in denying the applicant ‘the benefit 0% one time' bound -
prémoticn w.e.f. 17.4.84 1.e. thc date on which he completed 16
years clerical service from the date of engry into the cadre
.2'  The case of - the applicant is that he was appointed in the
;.c?erica3 cadre under the Postal Deptt on 18.4. 1964, The Deptt of
Post 1ntroduced scheme called T1me Bound (one) Promotion ocheme for
P&rT Emp.oyeeb as per orders. dated 17.12.83 & 4 1. 1984 According to
the scheme, which was BffECLTVG from 30. |1 83, a i officia?s'be1bﬁging ,
to basic grades in Group C or Group D to wlich'thgre is d?req@
/feCruitment and who have completed 16 years of service_im that grade

I

will be placed in the next higher grade. According to the app’n'icant,~ //ﬁ
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he was eligié]e to get the next higher grade under the “aforesaid

.+ Schems on comp}etion of 16 vyears service w.e.f. 17.4.84. But the

respondents authorities granted h1m the said benef1t w.e.f.  30.5.85.

, Th1s was due to the fact that ‘a disc1p11nary oroceed1ng was initiated

against him for certain misconduct and he was gwarded a minor penalty
of'censure by order dt. 30.5.85 and from nhe same date he was granted
the benefit of one time bound promot1on as per order-: dt 5.12.85
(annexure D). His gr1evance is that censure is only a minor penalty

and for this his entitlement to get the t1me bound promotion from the

‘date when he completed 16 years servicercannot be_postponed to a jater

date and on the other 'hand, he should have been given the said benefit

- retrospectively from 17.4.84 i.e. the date when he became eligible to

AY

get such benefit. ~
\
3. The respondents have*filed a reply in which the act1on of the

respondents has been justified by contend1ng that in view of pendency

of the d1soip11nary proceeding, the app11cant could not be given the

time bound promot1on from the date of his e11g1b111ty and that as soon

' as the disciplinary proceeding was concluded and he was awarded the

punishment of censure, vthe‘euthorities granted him the benefit from
the same date when the penalty order'was oassed i.e. from 30.5.85.
Therefore, thefe was no 11Tega11£y in the action of the respondents.
4. . We haye heard the Tearned counsel for both the parties and
have ‘gone through meteria?s available on record.
5. Mr; M.S.Banerjee, 1d. counsel for the respondents has taken
a preliminary point of limitation. 'Acoording to” him, the app}isant
. . '
was ewarded the penalty of censure by order dt. 30.5.85 which he
never chaTlenged_nor-any appeal was preferred against the same. The
épp11cant made a representation on 10.4.89‘a§a1nst the order dated
5.?2.85 by which he was granted the‘benefif of time bound \promotion
w.e.f.- 30.5.85. This representation‘ was replied on 13.3.90
(annexure—E). But the present'application:has been filed only in the
year 1997 1.e. ' 1ong 7 years after the rejection of his.

representation. -Hence, the -present OA 1s barred by limitation.



13 o
‘ \ : '
6. Mr. Ghorai, 1d. counsel for the applicant has, however,
submitted that the 'app}iéant has also filed fqrthér representation
which was also forwarded by‘ the appropriate authority on 12;7.96'
(annexure—F). Therefore, the pfésent‘OA.is with{n time. He has also
argued by referring to a,décision'of the‘Hon’b1e Subreme Court 'that
when there is merit in a case,»the cdurts or Tribunals'should.not
reject the same merely on technical gfbund'df limitaéion;- He has also

contended that the because ofrpostponément df time bound promotion,

the applicant has been suffering recurring financial 7loss in

-pensionary benefits and hence it is a case _of recurring cause of

action.v So,\there-cannot be any question of limitation.

7. In any event, we have considered the matter on merit withouf
going into the question of limitatioq; LIt is a fact that the
applicant was punished with censure in a diécip1jnary p;ocgeding and
during the andency_of the proceeding, ﬁe became eligible.for getting
the benefit of time _bound promotion oh.comp1etion of 16 years of
service. But the respondents postponed his such promotional benefit

due to -award of the aforesaid penalty of censure and allowed him the

benefit w.e.f. 30.5.85 i.e. ’the gate when he was awarded the penalty

.of censure. Ld. ‘counsel for the appTicaht relying on a decision of

the Kerala High Court in the case of S. Mukundan -vs- State of

Kerala, 1970 SLR 586 has argued that censure by itself is not a ground

for overlooking seniority in the'matter of promotion.

8. Ld. counsel for the respondents has, however, argued that the

case of the applicant was not overlooked. -Because of pendency of the

DA proceeding he cod1d not be given the benefit of bromotion in time.

He further argued had the .applicant been exonerated in the DA
proceeding; he could have been granted such benefit retrospectively
from'the date of his eligibi]ity. But in the DA-proéeediné, he was
awarded a bena]ty,-though‘a'mfnor one; of ansure. Theréfore, he

cannot be given the benefit retrospectively from the date on which he

completed 16 years service and the authorities aliowed him the benefit

from the date of conclusion of the procéeding which ended in awarding



the oenalty of censure w.e.f. 30.5.85.

9. We have given our anxious cons1derat1on to the facts of the
case and the contentions advanced by both part1es ‘Our attentwon has
been drawn‘to a DOPT OM dt. 16.2.78,\wh1ch has a130_been 1noorporated
inn the scheme for time bound'promotion dated 4.1.84. N This order

stipulates that censure by itse]f'does not render an employee unfit

for promotion although it may be taken 1nto account by\ the DPC for

making _an overall assessment of the records of an employee for
adjudging his f1tness for promot1on. From the oromotion order dated

5.12.95 (annexure-D) we f1nd that the app31cant has been promoted as

per time bound promotion scheme w.e.f. 30 5.85 and posted as Postal »

Assistant. There was no Change of designation by this promotion. It
appears that it 1is not a case of normal“promotion with higher
responsibi}ity or change of designation. 1In fact, this is a kind of

in situ promotion. The -on1y ground taken by the respondents in

‘postponing the date of promotion of the applicant as per the scheme s

pendency of a DA proceeding against  him. It is admitted that the

penalty of censure was awarded against the applicant in -the said DA
proceeding. Keebing in view the aforesaid DOPT OM, which has been

1ncorporated in the scheme 1tse1f, such oena¥ty of censure should not

'render the applicant unfit for promotion though'it may be taken into

account for making 0vera]1 assessment of his records for adjudging his
L Reguloy
fitness for promotion. It is not the case of the respondents that the
app]icant @;Z adjudged unfit for such time bound promotion. In fact,
he was given such oromotion but from'a iater date. It is eontended by
the 1d. - counsel for the applicant that the applicant has retired in
the meantime and because of his delayed promotion, he has been Qetting
less pensionary'benefits. On a consideration of the matter from all
'1ts vaspect; we are of the opinion that nhen the applicant‘was not

adjudged as unfit for promotion, the penalty of censure should not he

considered as a bar to his getting the benefit of tﬁme bound promotion

from the date when he became e11g1b1e for su h romotion as per the

scheme, particularly when it was not a case oﬁ\promotwon to a hwgher
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post'witn higher responsibi]ity. The applicant remained as Postal

"Assistant after such promotion. Only certain pay fixation benefit was

given to him. We are of the view that the respondent author1t1es

should not have denwed the app11cant the benef1t of t1me bound

promotion from ‘the date of his eligibility fi.e. 17.4.84 when he

completed 16 years service only because a minor penalty of censure was

awarded against hxm, which by 1tse1f does not render h1m unfit as per’

~ the aforesa1d DOPT OM mentloned above.

10. 'In view of the above, we allow this application and direct the

respondent authorities to give the benefit of time bound promotion to

service in the clerical cadre i.e. from 17.4.84.2 However, his pay on

such promotion is to be fixed notionally and’ actual monetary_'benefit;

~if any, will accrue to him-on1y from date'of filing this OA i.e. from

12.6.97. His pension and othek pensionary benefits be. calculated on

that basis and paid to him accordingly. This: order be carried out and

arrears, if any, be paid to be applicant within four months from the

date of communication . of this orde}. There will be no order as to

costs.

MEMBER(A) MEMB (J)

"the app}icant with effect. from the date when,he comoleted 16 years -
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