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-

In this O0.A., the applicant has challenged the order

A of his suspension dated 24.3995' "é%argesheet _d‘at-ed 30, 11.95, . ‘
‘ . : from service

enquiry ‘:gepor’t.dated 19,5.96 and the orxder of removal[d‘atéd;
22.10,96 issued agaimrst him, Bylfiling an am‘a;dment applz':;c:ation""‘
bearing No,.445 of 99 the appi;gcant has also challenged the -
aprellate order dated 23rd June, 1999 passgd after filing of

thke O,A, Both.the O0.A., and the M,A, are taken uwp for

' hearing today.

2. One of the substantial question of law involved iﬁ

this 'case as raised by the 1ld, counsel for the gpplicant =

Mr, S. Ghosh is that the respondemts blatantly violated the

provisions of the rule regarding fusﬁié@ing of the eaquiry

égaort 19 #the delinquent officer before imposition of
punishmeat, It is §tated by the 1ld. counssl for the
épplicant that the alleged disciplir;ary authority Additional
Divisiongl Railway Managér, Malda Division, E, Rly. firhposed

the punishment order upon the applicant on 22,10.96(Annexure Ii.--1'3‘=

' ' : !
of the 0,A.) without fumishing the report of the enquiry

officer to the applicant for making appropriate representétion:



against the findings *@f/i’:he enquiry officer, therefore, he

is‘ sériously prej wiiced in this case. He also raised other
points siuch as the ADRM, Malda Division by the aforeéaid

oidér dated 22.10,96(annexure A-13) directed the applicant

to prefer appeal before the Chief Commercial Mamager, Calcutta
against _the findings made by l:xim as Disciplinary authority |

iﬁ ‘this case. Accordikgly, the applicant preferred appeal

before the Chief Commercial Manager, Calcutta on 29. 1,97 (Annexure
Ar15) but that appeal has beem disposed of Dby the Chief Emgimeer ,
BEastern Railway, Calcutta vide oxrder dated 22,6,1999(annexure
2-18 to ' the M.,A.,)., Mr, Ghosh aléo submit§ t;hat the Chief
Engineer has taken into consideration the parawiseé remarks

of ADRY, Malda Wivisién in the file No.RP-1/94-95 at the

time of disposing the appeal. Therefore, the Chief Emgineer
took cognizance of the evidences which are not available with
the diséiplinary authority., So, the order of the disciplinary
authc;:-ity as well as the order of fhe. app'ellate authqrity |
are liable to be quashed, |

3. 14, oowmsel, Mr. MK, ﬁandopadhyay appeariﬁg on :beh_alf
of the ;reSpondents‘admitted thé fact that enquiry report of

the enq‘iuiry officer has not been torwarded to the delinquent
offic’a;g'_g’before passing the impugned order of punishement
dated 22.10.96, but he submits that non.fﬁumishirig of the
enquiry report would not materially affect the  disciplinary

proceeding since the applicant is not going to be prejudiced

'in any manner, So, the contention of the 1ld, counsel for

the applicant is not sustainable on that score, _

4, We have considered the submissions made by the;;jlld.

co-unsei for both sides, We find that this issue was settled
by the Hon'ble Ape.x Court in the judgment réported im 1991
SCC(L&S)612(Union of India & Ors, Vs, Mohd, Ramzan Khan),

We_fiirther find that the Hon'ble Apex Court in a sult)sequent

jud.gmeat decided the matter finally reported in 1993SCC(L&S)

contd.
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1184(Managing Director ECIL, Hyderabad & Ors, Vsy B, Karunakar

& Ors.s « In Mohd. Ramzan Khan's case, it was held that

oopf of the onqui ry report has to be forw'arded to the charged
officer and he should be given an opportunity to represent
agalnst the findings therein notwithstanding the first provision
of the proviso 311 of Sub-clause(2) of the Cons}:‘:.pgg on... Further
it has been laid dowa in tha- judgme}'ltlthat decision . should

be operatlve prospectively from the date of ;“‘judgment i.e.
20. 11, 1990 BR- Ramzan Khar's case. ﬁe / find that the judgment
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of Mohd, Ramzan Khan s case has been reaffimed by the Hon'kle

Apex Court ir the subsequent judgment as mentioned above,

We also find that after passing of the aforesaid judgment

by the Hon'ble Apex Court Rule 15 has itself beon anended

ard sub rule (1A (1)B have beon inserted therein vide notificatien
dated 3rd May, 1995 ir the Gazettee of Govermment of India

dated 29th July, 1995. 80, we are of the view that in all
faimess of prmciples of natural Justlce enqui.ry report ought

to have beem fumighed to the applzcant before imposition of

peralty. That provision has beer blatantly violated by the

@igciplinary authority in this case. Therefore, the impugned

-

order Of punismegﬁ dated 22,10,96(Annexure A-13) camnot be
said to be sustainable \.inder rules, At the same time we

have gono through the appellate order passed by the appellate
authority at Annexure A-18 of the M,A,. We find that the
appil‘late authority made a fixidiﬁg that parawise remarks

givern by ADRM, Mglda Divigion ha}}s beer taken into #omsideration

at the time of disposal of the appeal preferred by the applicant,

- We notice that the gpplicant raised various points in hig

appeal, but the appellate autho rity did not éxs@iasethe reasons
for which ighe memo of appeal made by the applicant was not
considered to be sustaihable wder rulés. ihough, the order

o‘f the appellate authority is a speaking order, it is devoid

of consideration of material grounds raised by the applicant,
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As per rules, the order of the appellate authorlty shoudd contaim
the reasons £of disagreanent with the grounds raised by the
applicant in ‘nis memo of appeal, which was not followed in this
case. Under- such circumstances, we £ind that both the order

of puﬁisﬁnent dated 22,10,96(Annexure A-13) and the brder of

the appellate authority dated 23,6, 1999 (2nnexure A-18) are

not maintainable in law, On a perusal of the order of punishment
it is found that a finding has been made by the Disciplinary
Auﬁﬂority i .e. the Additlonal Divisional Railway Manager of

Malda that the appllcant shall be remOVed from sexvice as a

’ disc1p11nary measure and the same will tzke effect immediately.

But after that no removal order has been passed stating "that
the applicant has been removed from service, We fmd some

infirmities in the order dated 22,10,96(2nnexure A-13).

5. In view of the aforesaid reasomns, we”set. aside the order

of the disciplinary authority dated .22.10.96(Annexure A~-13)

and the order of the appellate authority dated 23.6. 1999 ( Annexure
A-18). The disciplinary authority is directed to serve a

copy of the enquiry report to the applicant. On receipt of

the regly/.’mﬂmapact of the enqui fy report, the respondents

shall proceed further from the stage of fumishing the eaquiry
report to the applicant in accordance with the extant rules.

In the meantime, {:he applicart shall be reinstaged ir service.

It be mantionedvk\ler iat the appliCant shall ke g:.ven aﬁl//_\

consequential reliefs in this case in accor.dance with the rules.

Accordingly, both the M,A, and the O,A. stand disposed Of,

No order is passed asto costs.

MEMBER(2) , | o MEMBER(J)\%
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