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CENTRAL ADMINISTRATIVE TRIBUNAL
: ' - CALCUTTA BENCH
No.OA 595 of 97 - -

Present : Hon’ble Mr.S.K.Hajra,fAdministratiVe Member 
‘ Hon’ble Mr.K.V.Sach1danandan,,Judicia] Member

- SUVO BHATTACHARJEE

- 8/0 Shri Sushil Kr.Bhattacharjee,
working as Accounts Clerk :
in the Office of the Traffic
Accounts, E.Rly., .14 Strand
Road, Calcutta-1, R/0 35,
Raimohon Banerjee Road, 3rd Floor,
P.0.- Alambazar, Calcutta-35.

APPLICANT
VERSUS .
1. Union of India,"sefvjce'through
the General Manager, E.Rly., .

Fairlie Place, Calcutta-1.

2. The General Manager, E.Rly.,
Fairlie Place, Calcutta-1.

3. The Chief Personnel Officer,
E.Rly., Fairlie Place,
Calcutta-1. :
4. The Financial Adviser and
~ Chief Accounts Officer, E.Rly.,
7 Fa1r11e.P1ace, Calcutta-1. !
For the applicant : Mr.S.K.Dutta, counse]
For the,respondentsf Mr.R.M.Roychoudhury, counsel - 7
Heard on : 10.8.04 . Order On : |2y1j%(011

O R D E R

- K.V.Sachidanandan, ‘K. M.

The app]igant,'whq is working as Accounﬁs_C]erk in the Office
of Traffic Accounts, E.Rly., is aggrieved by the non—assignment of
proper seniority to the pdst of Accquﬁts_C]erk 1ﬁ terms of Para 310 of
IREM and pa}a 230 of Establishmenf' Code Vol.I in the matter of -
1nter-ra11wéys.mhtua1 tf@néfef of th§ -applicant. Aggrieved by the
isaid inéétioﬁ on the part of the respondents, he ‘has  filed. thfs OA
Jseeking.the‘fo11ow1ng re]iéfs : | |

i) to _dﬁrect‘ the ‘réépondents ‘to éssign proper seniority

position to the applicant to the post of Accounts . Clerk in

terms of para 310 of IREM and para 230 of -Railway - .

Establishment Code Vol.I in the matter of inter-railway mutual
transfer. : :
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< 11) to direct the respondents to consider the promotion to the
post of Jr.Accounts Asstt. to the applicant from the post of
Accounts® Clerk after assigning the proper seniority position
in terms of prayer (i) above

2. The \contention of the applicant in the OA is that he joined

the S.E.Rly. in Kharagpur Division‘as Accounts Clerk on 6:6.89 and

passed the Departmental Appendix—IIA Examination. in the year 1990 ‘andv‘

was promoted to the post'of Jr. Accounts Asstt. on 13.3.91 and worked

- in that capac1ty t111 30 9 92 and thereafter the applicant took mutual

transfer from S.E.Rly. to E.R)y. in'its Traff1c Accounts Deptt. .ae‘

Accounts Clerk on 1.10.92 vice one Shri N. P.Das who had also passed

the said Appendix-IIA Exam1nat1on in the year 1987.° The releasing
order of the S.E. R]y is dated 1.10.92. In a mutual transfer it is
averred that the seniority of the 1ncﬁmbehts'wou]d.be guided by the
Inter—Railway—MutuaJ Transfer (IRMT) Rules as approved by the Railway
Board and in the event of any candidate - hav1ng passed departmenta]
Appendlx-IIIA Exam1nat1on, his seniority wou]d be' fixed after those

who qualified Append1x TITIA Examination 1mmed1ate]y after h1s joining ‘

‘and since the app11cant did not pass Append1x—IIIA Exam1nat1on his

’

transfer to E.RTy.V specifically contained the clause that his
senierity in - the E.Rly.  would be fixed under the said IRMT Rules
annexed as Annexure ’'B’ to the OA. In a case of: Ihter—RaiTway¥Mutua1

Transfer on own request and transfer in the interest of Railway

Service under IRMT Rules (para 310 of Estt. Manual Vol.I) both the

employees would receive seniority of the juniormost transferee. The

1d.counsel for the applicant ~states that inspite of specific

stipu]etion' in. the transfer order, the authorities concerned did not

®

fix the seniority of the appTciant-under IRMT Rules and his seniority

was ffxed after those employees who had passed Appendix-IIA.

Examinatioh after his joining to\E.RTy.‘ thereby depriving him from

getting fhree years seniority and his juniore were-premoted as Junior
Accounts Asstt. w.e.f. 25.3;96 supersedﬁng the rightfel ane 1egitimate

claim of the applicant. / |
3., The respondents have filed a detailed - reply statement-.

contending that the applicant got his initial appo{ntment in the
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- office of the Sr.Divisional Accounts Officer, S.E.Rly., Kharagpur on

6.6.89 lin_ the category of Probationary Accounts Clerk Gr.II in scale -

of Rs.950-1500/-(RP). The applicant passed"Appehdix II Examination

. held in February, 1990 under S.E.Rly. Thereafter, he was promoted to

the post of Jr.Accounts Asstt. " in sca]e_ Rs.1200-2040/-(RP) w.e.f.

11.3.91 in the cadre of S;E;R}y.' The applicant took a mutual transfer

to the E.Rly. as an Accounts Clerk in scale Rs;950—1500/¥(RP)‘v1dé

'Shri Narayan Prasad Das, Accounts Clerk on 7.10.92 in the capacity of

Accounts Clerk in scale Rs.950-1500/-. The applicant had been
aSsigned seniority position at S1.No.67 in the cadrevcf:AcCounts Clerk
in accordance with Rule 310 of the Indian Railway  Establishment
Manual, Vol.I (1989 Edition). The applicant wés‘dOanraded in the
S.E.Riy; before his reiease on his own volition coi facilitate his
mutual transfer with shri Das of E.Rly. who was an Accounts Clerk.

In terms of policy decision adopted in- 1974 ih'E.RTy. to protect the

interest of the then _Apbendix—IIA dua1ified staff awaiting for
promotion to the cadre of Junior Accounts Asstt. ‘from Accounts Clerk,

the seniority of the applicant hadAbeen‘fixéd at S1.No.20 after Shri

]

"~ P.Ganesh 'in the cadre of Accounts Clerk in 9CCordahce with IREM 310.

As his seniority has been fixed as per eXtantA rules, there 1S~‘no

“violation of the provision 'contained in the IREM in assigning his

seniority in the cadre of‘Acc0unts Clerk. According to the Railway"

7

authorities his sehiority had been fixed as per extant ru1es‘andnthe

policy regarding fixation of seniority on mutual transfer, is made

applicable to a11  such transferees and the applicant hés not been

singled‘out'for application oF'the above policy. -

4, We have heard Mr.S.K.Dutta, Td.ccunse}' appearing for the

applicant and Mr.R.M.Roychoudhury, 1d.counsel appearing for the

respondénts.
5. Ld.counsel have taken us to various b]eadings, évidence and
averments made in the application. Ld)counse? for the applicant

argued that the practise and the policy cannot be a substitufe for the _

rules that are prevalent in the Ra11wayé. The pretext of the rules
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and . their application cannot evadevfhom the fu]e'position which is
thereiinb practice The app11cant has * passed the Appendix-IIA
Examination in the year 1990 and now what the respondents are try1ng
to 1nduct his juniors who passed the exam1nat1on 1aten than his
joining this Railway -on higher sen1or1ty which 1s against the rule
position in para 310 of the Estab11shment Manual VOl. Ld. counse1 for
the respondents'on the other hand persuasively ergued that the name of
the applicant wae p]aced along with the other passed candidates in .
terms of item (4) of CAO/Admn s Off1ce Order No. SC/67 dated 14.9.92
and the applicant has a]ready been promoted to the promotional post of
Jr.Accounts Asstt.. - w.e.f. 19,8.97 as per above Append1x—II
quatifying 1iet vide Dy.CAO/ TA’s 0.0.No;121p97 deted' 26.8.97. The
policy decision adopted by the E.R]y.v in 1974 regarding 1nter railway
fransfer of E.Rly.  1is applicable to both ’ewn request’ and ’mutual
trahsfer’ and therefore this course has been adopted in the case of
the applicant. The Head of fhe‘Department of the Railway. is competent
to hrame such rules.

5.  We have given due consideratieh to the arguments adyanced by
the 1d.counsel for bofh' sjdes._ ‘The grievance of the applicant
precisely is. that para 310 of Estéb]ishmeht Manual Vo1?I is not being

followed in his case. On verification of the rule position, we find

‘that as per the said rule “railway  servants transferred on mutual

exchange from one cadre of a ‘division, office or railway to the

corresponding cadre in ahdther division, office, or railway shall  get

their sen1or1ty on the bas1s of the date of promot1on to the grade or

take the seniority of the raw]way servant with whom they have

exchanged whichever may be lower” and in the ihstant case since the

promotion of the applicant-was later than that of Sri 'N.P.Das with

whom he made a mutual exehahge,'the applicant was ent1t1ed to the
benefits of senioriﬁy w.e.f. the date of his prometien in _the, grade
as the same was lower and the aforesaid Sri N.P.Das was entitled to

the seniority from the date of promotion of the applicant in the grade

' as the same was lower and accordingly, he has already been granted -
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sehiority w. e'f "~ .the said date but 1n case of the app11cant the_.
sen1or1ty has been fixed after those empToyes who had paseed
Appendix-IIA Examination .after his joining to-E.RTy. whnch is beyond
the scope of‘the provisions of pare'310 Therefore we f1nd that the'
provision of IRMT RuTes was not followed wh11e f1x1ng the seniority of
the applicant and _the emplioyees who had passed Appendix-IIA
Examination after his jo1n1ng to E.Rly. were put to a higher pedestaT
-on sen1or1ty and promotwon | This hes neccessariTy deprTved the

applicant of getting his due sen1or1ty and as a result his juniors

superseded him and were . promoted earTTer The expTanat1on ~given by

the , respondents that they have not f1xed the sen1or1ty of the -

app11cant as per para 310 of Establishment ManuaT VoT I but fixed the

seniority for all purposes as Der local policy. They also reiterated
in the reply statement that their policy is made 'applicable to all

employees in the E.Rly.

. 6. . We are at a loss to understand the rationality behind such a

contention. On going through Annexure ’B’ dated'14 9.92 where Inter
Railway Mutual Transfer was a]lowed to the app11cant we find that
there 1is a spec1f1c prom1se/terms 1n the said Tetter in clause 2 that
"they will be assigned sen1or1ty as per extant rule of inter railway -
mutual  transfer” which according to our view hae not‘been foTTowed'in
this oaSe. When there is a rule wh1ch has got a statutory back1ng or

. force ‘any 1nfractwon or devaat1on cannot be 3ust1f1ed in the eye of

. law and much less to say that in the pretext of a policy decwe1on by a

Head of Department of a particular Railway such . rules. cannot be

‘ 1overlooked. If ‘done that will affect the entire administratiye

‘process specially in different Railways which ‘are 11nked to each
other. -It is well settled Tlegal position that any rule with a
statutory baoking under the'proviso of Art 309 of the Const1tut1on
cannot be overlooked and no one can act in contravent1on to the said
provisiOns. Admittedly para 310 of the_RuTe is the ru]e'app]icabTe to -
all Railways and E.Rly.' is no exception., Therefore we and that it

is not being strictly and admittedly ‘followed in this case as a reason
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. whereof the applicant has been put to great adverse consequences to

his service career which is not justified.

7. Therefore in the conspectus of facts and circumstances we have

no hesitation to set aside the wrong fixation of seniority of the .

applicant'as discussed above and declare that the applicant isv

entitled to get the proper seniority in the post of AccountSvClerk in

\

Railway Mutual Transfer. ,Sihcé'it has not been granted we direct the

‘respondent No.3 or any other ,Competent -authority to .consider the

applicant’Srcase for placihgfhim in the appropriate position in the

séniority list as  per the above rule and give him the consequential

‘benefits if any, if he is found otherwise fit. This exerciseﬁshéll be

done without disturbing the promotion,.if Aﬁ& giyeh_to those who have
beenAplaéed above ‘the applicant wrongly. . The entire exercise be
comﬁleted within 2 monfhs‘from the date of‘receipt of thé coby of this
ordér. | : |

8. In the above circumstances the OA is allowed. No order as to

costs.

f.___._lﬂ le—— |
- MEMBER(A)

vtermslof para 310 of 'IREM énd para 320 of Vol.I in the matter of Inter

L.,.],\



