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Present @ Hon’ble Mr. Justice a.K.Chatterjee. vice-Chairman

Hon'ble Mr. M. $. Mukherjee, Member (&)

M. Roy

Director, $ISI.

111 & 112 8.1.Road,
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1. Union of India through the
Seeraetary, Ministry of Industry,
bepti. of Small Industry,

Deptit. of ARL Udyoy Bhavan,

/ N Delhl-~11
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The Developmant Commissionar (8517
, , Nicman Bhavan, New Delhi-1d

3. The Olrector (admn.)
O/0 Development Commissioner(8s1)
Nirman Bhavan, Mew Delhi-11
For the petitioner : Mr. C.R. Bag, Counsel

For the respondents @ Mrs. K. Banerjeg, Counsel
Heard on @ 30.7.97 @ Order on = Exf—?’;’ /.—-7,.— /99}

eSS Mukherise ., @M.

This is & petition u/fs 19 of ithe fAdministrative

.

Tribunals act, 198%, in which the petlitioner 1s aggrieved that
he has been transferred by the respondents from Caloutta after
%

having been posted there for meraly  one and g half vears

subsequent to his working in the hard and difficult area  of

¢

North Eastern Region for more than 11 VEEHTS

2. The  petitioner, who had been posted 1n Caloutta as
b

Director, Small Industries Service Institute (8IS1)  had been

&

transferred from Calecutta to Guwashatl by an order di. 1.4.97
igsued by the‘pffic@ of Development Commissioner, Small Scale
Industries, Mew Delhi vide Annexure-8 to the petition. The
petitidner was aggrieved by this order because for- more t.han
11 yearg'&nd io months.hw had already served in the difficult

North Bastern Region and had Just been posted to Caleutts only

one yedr. and six months back. According to the petltioner, in
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terms of the norms lald down by the respondents  themsslves
(annexura~a dt. 35.12.91) regarding postingf/transfer of SI100

offlcers, he was not required to serve in  the North Eastern

Reglon further and that the normal tenure of an officer in @

particular station 1s % yvears. The petitlioner contends that

the order of his ﬁnan&fer from Calcocutta to Guwahatl had besn
made by the authoritles only to punish him for his  having
earlier approached the Principal Bench of this Tribunal ir New
Lelhi while he was posted thereys@eking his transfer from New
L | | ' - fod
Delhl to Calcutts on the ground that he had already served’ sd
: ‘ A
many  years  in the MNorth EBastern Reglon and  thus he was
sntitled to a cholce positing iIn CalcQtta_ Tha petitioner
further states that thereafter he was transferred to Caleutta
n September 1995, But now again the respondan s hav&v 1ssued
the order transferring him from Caloubtsa to Guwahati only in
order to harass him.
E. Being aggri@véd by thils transfer order, the petitioner
approached this Bench of the Tribunal theough Oa 401 of 1997
which hadA been disposed of by thilis Bench by 1ts order dt.
15.4.97 at the stage of admission itself. While disposing of
the sald 0A, the Tribunal directed the respondenﬁs Lo treat
the entire petition as a Fepre$@ntation of the petitionser  and
Lo dispose of the same sultably by a speaking order and till
such disposal the then impugned transfer order dt. 1.4.97
transferring the petitioner from Calocutta to Guwahati should
not be given effeact to.
q. The petitioner submits that thereafter the respondents
hawve dispg&@d of the petition by the lonpugned speaking order
dt.  &.5.97  (Annexure-D Lo ithe peﬁition}. Through this order.,
the respondents have rejected his praver to stay  on in
Calcutta7 but have Instead offered him the option of accepiing
ong of the 3 new postings, viz. Trichur, Ettumanoor 'of MNew

Delhi  and the petitioner was asked to exercise his opLtion by
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15.5.97 accepting any one of the aforesald 3 stations and  on

his  fallure to offer any option, the sarlier transfer order

dt. 1.4.97 by which he was transferred Lo Guwahatl would

stand.

5. T hea petlitionear 1 aqgarieved by this 1lmpugned

communication asking him give optilon and he has made & Ffurther
representatiﬁn to the avthoritles on  13.5%.97 (annexure—g %)
the pstition) but to no effect.

& The petitioner has, therefore, filled this petition
praving for & direction on the respondents not to transfer him
from Calcutta to Guwahatl and to allow him to stay in Calcutia
trll &t least % vears tenure is c@mplete, The peﬁition&r has
&i&o praved for cancellation of the impugned sbeaking order of
the r@spondents dt-‘6.$,97“

7. The respondénts have contested the case by filing a
wrltten reply.  Thele case iﬁ‘that the norms relied on by the
petltioner are nothing but guidelines and are not mandatory in
nature  and 1n  the exigency of service, posting and ﬁranﬁfer
have to be made kKeeping publicvint@r@st in view and since  the
post  of Oirector which the petitioner is holding is a top
level post, the respondents after &arefully balancing wvarlious
consilderations have issued the lmpuaned order di. &.5.97. It
18 also  contended b? the respondents that they have reviewed
the position In lts sntirety in compliance with the direction
of the Tribunal in QA 401/?7‘ dit. 15.4.97 and 1t has been
thought fit and proper not to transfer him to Guwahati but to
give him an option to select any one of the three sﬁations
viz. Trichur, Ettumanoor or MNew Delhi by 15.5.97 and that on
hls  fallure to accept any of Jthe aforesald stations, his
garllier transfer to  Guwahatl would stand. Howsver, o
considering the case further and even in the absence of any
ophtion glvean bgﬂth& petitlonar, the respondents  have finally

-

declded  to  transfer the petitioner to Mew Delhi by order di.

8,
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LS8 97, Moreover, it is submitied, that Shird BLSarkar,  who
had  earlier  bosno transferred to Caloutia  in place of (R ats
pPeLitioner by the Previous transfer order di. Loa.97,  has

alrsady taken over at Caloutta.,  Under i byes circum&t&ncem, Lhes

respondents have urged for rejection of the CHBES

. The petitioner Ras filed & written rejoindsr  in
response to this reply.

., Wes have heard he learned counsel for Lhe parties  and
have gones through the documsnts prodyced . In wvisw of L QR o
of the matiter we Propose Lo disposs  of Lhe  ocase st b
admission stage Lbself.

0. The petitioner’s maln  grisvance  about the original
Lransfer order ot l.g,. 97 transferring him feom Caloutta to
Guwathatl 1s that it Was against the norms s circulated by ihe
Minlstry. But L hese MCrms ar&9 a%  contendsed by the
respondents, mers Quidel Ines and Lhey  are not mandatwry or
statutory in nature. The Hon’hble Supremns Court has held in s
number of cases that unless ihe nstructions are  statutory,
they are not binding on the respondents and the transfer ordesre

can  be  challenged only on the ground that 1t Is violatbive of

Ery manda tory Slatutory instructions oe that 1t Is mals fide.,

(vide $.L.abbas CESE reported in 199302) atd var }

1. The  next  ground Of attack by the petlitioner is that

the sald transfer order had been macde because the PEtilbilonee

Rad  Iniltislly approached the Tribunal in LEs Peinoipal Beanoh
in Mew Delh) seeking his transier From Mew Delhi to Calceutba,
Since  then  the respondents have besn bearing grudge against
the petitioner for meveing  fhe Tribunal whsrea f ter L he
petlilonsr  was sventuaslly  transferrad from Mew Delhi (A%
Caloutta. But st the earllest DRROrLunity thereafter, ihe
petltioner has  again  been transferced  from Calcutia o
Guwathatl on 1.4.97. The  respondents Fév e countered  this

allvgation by stating that e Lransfer order to Caloutta from



Maw  Oelhl  had been M&de on functional and sultability ground
and agaln in administrative Interest on overall consideration,
the pétiﬁion&r had  to  be transferred away from Caloutta.
Although the petitioner would allege mala fides we are not
prep&ﬁed Lo accept  such  contentlon as  reasonable in the
absence  of  any mallice beling establi&hed.on record vis-a-vis
the action of the respondents.. On the other hand, while going
through the lwmpugned speaking order dt. &.85.97, we Ffind that
the Director( Admn.) $51, has be@n.very reasonable to consider
various aspects of the petitioner’s case and he has not been
rigid In his view and has modified the previous transfer order
transierring the petitioner from Caleutta to Guwahati  and
decided to give the petitioner an opportunity to opt from 3
other new $tation$. We  cannot find any fault with the
respondents on this BoOre.

1z. The petitloner’s nexi argument 1s Lthat his transfer
away from Calcutia at this stage would disturb the educatlon
of his daughier studying in Caloutts. although this could be
a reasonable humanitarian ground, vet this cannob be sole
grodnd seeking cancellation of transfer. It 1s Fot the

Adninistration tw balance the conflicting humanitarian arounds

07/7:\( MAM\,&,M ?’Y)j‘vv-—zg Z/Ld\d‘/ éU)é&(L/h\«L’i u‘/ﬁﬂ) f«]’ d

of varlous candidates fer posting in & particular station.
According  to  the respondents, Shri A.Sarkar, who has been
posted 1n Calcutta vice ithe petitioner, has already served the
North Eastern Region for about 7 ye s and he 1s also due o
K o L Lo Mocon oS
be  transferred to Calocutta and ihercfu:e they did not propose
to interfere with Mr. Sarkar’s  transfer who has already
Joined at Caloutta after the petitioner was relleved earlier.
We do not find any reason to interfere with this position of
the respondents.  The pebitioner’s contention that the sntire
order of transfer was made to give benefit to Shri Sarkar dowgs
not seem to us as valld because Shri Sarkar has also spent A

long time in difficuli MNorth Eastern region.  Moreover, he has

X
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not been made a party respondent Iin the Instant proceeding$~
13. The petitioner’s other grievance 1% that the
respondents  have not  adjusted him  against another vac&néy
avallable in Calcutta in'th@ Regional Testing Centre, Calcutta
when the previous ihmuhb@nt of  that post retired. But ihe
respondentsllhave stated that that vacancy had to be filled up
by some other officer il.e. $hri M. Rhattacharva, who had
already beawn traﬁ&?erred Lo - the Reglonal Tesiting Centre on
1.4.97 and hae has also taken over there.

14, ~In the case of UUGL ~vs~ $.L.abbas as reported  1n
1993)2) AT 74i, the Hon’ble Supr@he Court has held that the
Adninisiratlive Tribunals or court is not to act aé appellaie
authority sitting In judgement on the ordaers of transfer and
1t cannot substltute its judgement for that of the authorities
competent to transfer. Therefors, unless mala fides or
violation of any statuﬁpry provisions are ali@ged, we  cannot
g0 into such arguments on merits. These matters should be left
to the administrative authority to declide each case on its own
mérit.

15. Therefore, 1in overall view of the case, we are not in
da positlon to entertain the b@tition“ Momewver Lo
simultaneously note that 'the petlitioner had Inltially been
transferrad by‘th@ order dt. L.4.97 from Caloutta to Guwahati
after having served in Calcutta for only one vedar  and six

months  in  the face of the fact that he had already spent the

North Eastern reglon for more than 11 vears. The petitloner

had earlier approasched the Principal bench of this Tribunal in
New Delhl sesking & posting in Calcutté gnd whether as a
result of this or otherwise, he was transferred from New Oelhi
to Calcutta. But aftec such a short stint, be was agEin
transferred to  Guwahatl. Then the pétitioner had to knock at
the door of the Tribunal again through 0 V40lf9f and  while

disposing of the sald 04 by our order di. 15.4.97, we

e
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directed the respondents 1 and 2 to treat bthe entirces petition

as &  representation  and  review  the m&tt@r_- As & result of
thiﬁ‘r&vi&w, the respond@nté, 1t 13 seen, were satisfiéd that
the previous transfer order to Guwahatl had been a 1ittle
harsh on the petitioner. although the raespondents have not
agreed  to retaln the petitioner in Calcutta, they of fered him
some other $ta&ibn and  eventually the petitidner has beaen
transferred to Uelhi . So, In our view, through the
petitioner’s repeated approach to the tribunal through
expensive litigatlon, he has been able to get some mercy'From
the respondents by which his transfer- to Guwahatl has been
cancel lad,

16 Under  the cilrcumstances, although we are unable to
allow this petition, in order to éartially neutralise the
expenses ancurred by  the petilitioner for moving the Tribunal
again and agsin for getting some rellef, we award a cost  of
Rs. 2000/~ In favour of the petitioner which shall be paid to
him by the respondents within 2 Cmonths  from  the date of

compunicarion of this order.

ALK CHATTERJIEE)

MEMBER (&) VICE CHALRMAN .
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