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EN I RAL. ADMI NI SF NAT 1 VET RI BUNAL .4 

CAL.CUFTA $ENCH 
OA NO.. 585 OF 97 

Prsent. 	Hon 'b1e Mr.. JUstice A.K.Chatterjee. Vic-Chair-nian 

Hon bie Mr.. H. S. Mukherjee. Member (A) 

A .. Roy 
Director,, 5181 
111 & 112 6., T .. Road 
Calcutta'-' 

VS 

1 	Union of lridiathr oUgh the 
Secre tary • Mm is try of Industry, 
Deptt.. of Srniali Industry, 
Deptt.. of ARI Udyog Fihavan 

f 	 New Del hi 11 

2. 	The Development Comtirnissionier(5SI) 
Ni rmari Bhavan , New Deihi-'-'11 

.3.. 	The Dlr'ec:tor (Admn.. ) 
O/'o Dave. 1 opmen t Commissioner (ss 1 ) 
Ni rman 8 havan New Dcl h .i -'-.11 

For the. petitioner 	Mr.. C.R. 6ag Counsel 

For the respondents 	Mrs.. K. 8anierjee, Counsel 

Heard on 	30.7 ..97 	Order on 	 /99 

Eil 

I his Is a petition , u/s 19 of the Adrninlstr'ati've 

Tribunals Act, 1985, in which the petitioner is aggrieved that. 

he has been transferred by the respondents from Calcutta  after 
I 

having been posted there for merely one and a half year's 

subsequent to his working in the hard and difficult area o f 

North Eastern Region for more than 11 year's 

2.. 	The petitioner, who had been posted in Calcutta as 

Director, Smnl! Industr'ies Service. Institute ($1.81) had been 

transfer-red from Calcutta to Cuwahati by an order dt.. 1..4..97 

issued by the off ice of Deve lopmnien t Commissioner, Smal 1 Scale 

Industries, New DelhI vide Annexure-"$ to the petItion.. The 

petitioner was aggrieved by this or'der-  because for-  more than 

11 	year-s and 10 mon ths he had already served in the di fl icu 1 t 

North Easter-ri RegIon and had just been posted to Calcutta only 

one year. arid six months back. Accordiniq to the petitionar, in 



2,. 

te rius of the nor-ms 1 al d down by the responden ts themselves 

(Annexur-e'-A dt. 	3.12.91) regarding posting/transter of SIDO 

off icers he was not requ I red toser ye in the North Eas tern 

Req i o n fur t;her and that the normal tenure of an o f f irer-  in a 

particular,  station is 5 years.. The petItioner coriterida; that 

the order o his transfer from Calcutta to Guwahati had been 

made by the authorities only to punish him for his having 

earlier approached the Principal Bench of this Tribunal in New 

Delhi while he was pos ted t;here / seekirig his transfer from New 

cI 
Delhi to Calcutta on the ground that he had already served so 

many years in the North Eas tern Region and thus he was 

entitled to a choice posting in Calcutta, 	[he petitioner 

f:ur ther. states that thereafter-  he was transfer- red to Calcutta 

in September 1995. But now again the respondents have issued 

the 	order-  transferring hi in f rorn Cal cu tta to Guwahati only in 

order-  to harass him, 

Being aggr- ie.ved by this transte -  order- fl  the petitioner 

approached this Bench of the Tribunal through CiA 401 of 199/ 

which had been disposed of by this Bench by Its order-  dt. 

15.4.9/ at; the stage of admission itself: - While disposing 	V 

the said OA 	the Tr- ibunal directed the respondents to tr-eat 

the entir-c petition as a representation of the petitioner-  and 

to dispose of the same suitably by a speaking order-  and till 

such disposal the then Impugned transfer order-  dL. 	1.4.9/ 

transferring the petitioner-  fr-om Calcutta to (uwahati should 

not be given effect to. 

The peti tiorier-  submits that thereat ter the r-esporidents 

have disposed of the petition by the impugned speaking order 

dt. 	6.5. 9/ 	(Annexu r-e-D to the petition) . I hr-ough this order- , 

the r-espon den ts have rej cc t e d his prayer-  to stay on in 

Calcutta 7  but have instead oUter-ed him the option of accepting 

one of the 3 new postings, viz.. 	Fr-  .ichur-  , Ettuinanoor-  or New 

Delhi and the petitioner-  was asked to exer-cise his option by 



15.. 5.97 accepting any one of  the aforesaid 3 stations and on 

his 	fai lure to of fer any option, the earl. icr transfer order 

dt. 1..4..9/ by which he was transferred to tuwahati would 

stand.. 

5.. 	The petitioner is aggrieved by this impugned 

cornmun icat.Ion asking him gIve option and he has made a, further 

represen tatiori to the author i Lies on 13.. 5.. 97 (Anriexu re-E to 

the petition) but to no effect. 

6. 	The petitioner has • therefore 	f: led this peti Lion 

prayinq for a direction on the respondents not to transfer him 

from Calcutta to Guwahat;i and to allow him to stay in Calcutta 

till at least 5 years tenure is complete. The petitioner-  has 

also prayed for cancellation of the impugned speaking order-  of 

the respondents dt.. 6..5..91., 

7.. 	The respondents have contested the case by filinig a 

written r-epiy. Their case is that the norms relied on by the 

petitioner are nothing but guide! iries and are not mandatory in 

nature and in the exigency of service, posting and transfer-

have 

ransfer

have to be made keeping public in terest in view and since the 

post of D.i rector which the petitioner is holding is a top 

level post, the respondents alter carefully balancing various 

considerations have is.ued the impugned order dt. 6..597 	It 

is also contended by the respondents that they have reviewed 

the position in its entirety in compliance with the direction 

of the 'Friburial in OA 401/97 dt, 15..4..97 and it has been 

thought fit and proper-  not , 	transfer him to (uwahati but to 

give him an option to select any one of the three stations 

viz. 'I richur, Ettumanoor or New Delhi by 15 .5..97 and tha. on 

his 	f:ai lure to accept any of:  'the aforesaid stations his 

earl icr transfer to G'uwahati would stand.. 	However, 	on 

considering the case further and even in the absence of any 

option given by the petitioner, the respondents have finally  

decided to transfer" the petitioner to New Delhi by order dt. 
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5. 9 / 	iiOreover, it is submitted, the t Shr I r .. Sarl:ar, 	who 
had 	ear l.i.e.r been 	transferred to Calcutta in place of the 

peti toner by the previous transfer order dt, 	1.4.9i, has 

air eady taken over at Cajutta. Unde rthe circumtres the 

resporidn Ls have urged for re: ec t ion of the cases. 

	

8. 	
1 he pet I Lioner has filed a wi Lien re5 oinder in 

re.spon se to L hIs reply 

e 	have heard the I earned co'.Jrie 1 for the part I es a n d 

have gone Lhrouqh the doc;umen is produced, in view of urqencv 

of 	the rue L te n we propo;e to dispose of the 
case  at the 

admis ion staqe i i;elf 

	

.10. 	
The peti Lioner 's ruieiri grievance about the oriqini 

transfer order di. 1.4,97 transferring him from Caicuita to 
(uwerj is that it was against the norms as circulated by the 

	

Mi n Is try, 	F3u L 	F. hese 	norms 	are, as con tended by the 

resporiteri is • mere gui del I nes and t hey are not manda tory or 

statutory in nature, I he Hon 'hie Supreme Court has held in a 

number of cases that. Unless the instructions are statutory, 

they are not bindjruq on the respondrits and the transfer order-

can be challenged only an the ground that it is violative of 

any mandatory statutory instructions or that it is  male fId, 

(vide S.L.Abbas case reported in 1993() AFJ 747 
11.. 	

'I he next ground of attack by the petitioner is that 

the said trans
fer order had been made because the pet. :1 LI one r 

had 	
initially approached the 1 rif:unial in its Pri,riciperl bench 

in 	
New U ci hi seek. I rig his transfer from New Del hi to Cal cu F. La. 

Smnc.e then the r esponderi ts have been bearing grudge against, 

the 	pe Li Li oruer for moving the Fri burial 	whence f ter 	the 

petj Lioner was even Lualjy trarusi'rre(j from New Del hi to 

Celcu t La, but at the earliest opportunity thereaf ten', the 

	

pet. i Li oner 	has ega I. ni been trans ferred from Cal cu tta to  
Duwa ha LI on 1.4.91, 	F he responu dents have coun tered thu is 

ethegationu by sLtirug that the transfer order to Calcutta from 

I. 



New 	Del hi had been made on functional and suitability ground 

and again in administrative interest on overall consideration 

the peti tioner- had to be transferred away from Calcutta.  

Al though the peti tioner-  would a]. lege rnaia f ides we are not 

prepared to accept such contention as reasonable in the 

absence of any malice being established on record vis-avis 

the action of the respondents,. On the other hand, while going 

through the Impugriedspeakjriq order dL. 6.5.97 we find that 

the Director( Admri, ) SSI., has been very reasonable to consider 

varIous aspects of the petitioner's case and he has not been 

rigid in his view and has modified the previous transfer order-

transferring the petitioner from Calcutta to Guwahatj and 

decided to give the petitioner an opporturitv to opt from 3 

other- new stations. 	We cannot find any fault with the 

respori dents on this score. 

12. 	The petitioner's next ar-gumerit is that his transfer 

away from Calcutta at this stage would disturb the education 

of his daughter- studying in Calcutta. Al though this could be 

a reasonable humariitar- iari ground, yet this cannot be sole 

ground seeking cancellation of tn-ansfer- , 	it is for the 

Admin istr-atiori to balance the conflicting human i tar-ian grounds 

1.4  
of var- ious candidates Any posting in a particulars tatiori. 

Accor-ding to the r-asporiderits, Shri A.,Sarkar, who has been 

posted in Calcutta vice the petitioner- , has already served the 

North Easer-ri Reqi:ori for-  'bout 7 y r-s and he is also due to 
k 

be trans...err-ed to Calcutta a/1-d-0--It-herefore   they did not pn-opose 

to in ten- icr-c with Mr. 	Sarkar- 's transfer who has already 

oiried at Calcutta after the petitioner-  was relieved ear-her. 

t'%le do not f lnd any reason to in ten- icr-c with this p051 tion o f 

the r-esponden ts. 	1 he petitioner 's con ten ti on that the en t ire 

order-  of transfer-  was made to give berief it to Shri Sar-kar does 

not seem to us as valid because Shri Sarkar-  has also spent a 

long time in difficult North Easter-ri r-egiori . 	Nor-cover- , he has 

7 



not been made a party respondent in the instant proceedings 

13. 	I he peti tiorier s other- 	grievance 	is 	that 	the 

respondents h a v e,  not adjusted him against another-  vacancy 

available in Calcutta in the Regional Testing Centre, Calcutta 

when the previous incurnben t of that post retired. But the 

respondents ,  have stated that that vacancy had to be filled up 

by some other-  officer- i.e. Shri N. Bhattaoharya, who had 

air-eady been trarisfserred to ' the Regional'F esting Centr-  on 

1.4., 9/ and he as also taken over there. 

14 	
1 
 In the case of UOI -vs- 	S.L.Abbas as r-epor"ted in 

1993)2) c-i'I J '/47 the Hon ble Supreme Court has held that the 

Adrnhnistr-a'Ljve 'Fr- ibunals or court is not to act as appellate 

authority sitting in judgerner'i t on the orders of transfer" and 

it cannot substitute its judgement for-  that of the author- i ties 

cornpeten t to transfer- . I herefor-e ., unless mala f ides 	or 

violation of: any statutory provisions are alleged., we cannot 

go into such arguments on merits. These matter-s should he left 

to the administr-ative authority to decide each case on its own 

rue r-  i t, 

.15. 	Therefor"e, in overall view of the case, we are not in 

a posi tion to en ter- tairi 	the 	petition, 	However 	we 

simultaneously note that the petitioner- had initially been 

transfer-n-ed by the order-  dt . 1.4.97 fn-om Calcutta to uwahati 

after-  having ser-ved in Calcutta for only one year-  arid six 

mon t hs in the face of the fact that he had a 1 ready spen L the 

North Easter-ri region for more than 11 year-s. 	The peti Lionier- 

had earl len-  appr-oached the Pr- iricipal bench of this Tr- i,hunal in 

New Delhi seeking a posting in Calcutta and whether-  as a 

r-esu 1 t; of this or-  other-wise ' he was transferred fr-urn New Delhi 

to Calcutta. But after-  such a shoft stint 	he was again 

transfer- red to (uwahati. Then the petitioner' had to knock at 

the door-  of the I riburil again thn-ough OA 401/97 and while 

disposing of the said CiA by our or-den-  dt. 	15..97 we 

Y 



directed the respondents 1 and 2 to treat the entire petition 

as a rep resen tat ion and revIew the matter 	As ;q r-st i 1 t r 

this review, the respondents, it 	is seen, 	were satisfied that 

the previous transf er 	order to Guwahati had been a little 

harsh on the peti Lioner 	Al though the respondents have not 

agr-eed to retain the petitioner in Calcutta, they offered him 

some other-  station and eventually the petitioner- has been 

tr-ansferred 	to 	Delhi. So., 	in our view, 	thr-ough 	the 

petitioner's 	repeated appr-oach 	to the Tribunal 	through 

expensive 	litigation, he has been able to get some mer-cy from 

the respondents by which his transfer-  to Guwahati 	has 	been 

cancelled, 

16.. 	Under- the cmr-cumstances, although we are unable to. 

allow this peti Lion , in or-der- to partially neutral ise the 

expenses incur-red by the petitioner- for moving the T n-ibunal 

again and again for getting some relief, we awar-d a cost of 

Rs, 2000/- in favour-  of the petitioner-  which shall be paid to 

him by the respondents within 2 mon ths from the date of 

communication of this order-. 

(M 7  i  
MEMfER (A) VICE CHAIRMAN 


