CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH

_No.OA 10/97 . L '~ 6-8-2001

{i ° Present : Hon'ble Mr.D. Purkayastha, Member (J)

L

Hon'ble Mr.V.K.Majotra, Member(A)

Sudhir Kumar Das
~Vs-
Metro Railway
~ For the applicant Mr(A.K.Majumdar

For the respondent

Mr.P.K.Arora, E.Rly

ORDER

Mr.V.K.Majotra, Member(A) :

The épp]icant, a Scheduled Caste, worked as Constable in
the Railway Protection Force in the Metro Rai]ways dafeé—16-12-74.
He was_Eonfirmed as such. The post of Constable was upgradfed in

Group 'C' service from 30-6-87 vide Railway Board's Circular dated

L4

30-10-87 as ber recommendation of 4th Central Pay_Cqmmission, He

~was declared medically unfit from 21-3—91Lfrom B-I category to B-II
Categqry (Ahnexure—A).'The applicant claims thet as per Rule 1309

of Indian - Railways Establishment Manual Vol.I (Revised Edition

_1989) he is entitled to be(abpointed in the alternative post of

Group ‘C' category having been declared medically unfit as a
Constable. The respondents were bouhd to - offer him ihe- best
available post for which he was suitable in Group 'C' Service.
According to applicant, one post .of Clerk Grade-II in Scheduled
Caste-Reserved quota in the scale of Rs950-1500/- (a Grodp C post)
was avai]able on the date of absorbtioh of the epp1icant

appl#ean% however, the respondent offered him a Group ‘D' post of
Despatcher in the sca]e of Rs800-1150/- in the office of Respondent.
No.3 anq he was absorbed as Despatcher, a Group 'D' post (Annexure

B'). The applicant made representation for absorbtion in Group ‘C'

Mr.S.K.Sengupte (Metro R1y)
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post on 4-6-92 (Annexure 'C'). However, he has not been absorbed as

-such, He has further stated that Respondent No.3 had~retommended

vide proposal dated 29-3-93 (Annexure E) that the applicant should

" be absorbed in Group 'C' vacancy but the respondents did not absorb

him as such. The applicant has also submitted that although he was

.

e11g1b1e for appear1ng in the se]ect1on process for promotion to -

Group 'C' service, but the responderts v1de their order dated 12-4-
(A'vw\bpm T

93Ld1d not allow him to appear in the selection examination on the

‘ground that the applicant had not completed 3 years service. He has

alleged that later on in Similar se]ection'another person who had

not completed 3 years had been allowed to participate in the -
selection. U1t1mate1y, the app11cant has been temporarily promoted
to the rank of Junior Clerk in the scale of Rs3050-4590/- w1th pay

at the stage of Rs3725/- on the basis of temporary local adhoc

 measurean. e - 51 A3.7.199%.

2. “In their reply, the respondents have stated that the
applicant oou1d not be absorbed in Group 'C' Clerk-II post as no

such post earmarked for SC in the Construction wing of Metro R1lys

- was available at the relevant time. Thus; he was absorbed in the

"soa1e of Rs800-1150/- as Despatcher.

’

- 3. We have heard the learned counsel of all sides and a]so

perused the materials on record. It is noted that the Respondent

No.2, i.e. the Chief Security ‘Commissioner (RPF) Eastern Railway

has not filed any reply to the' 0A.

4, ~ The Tlearned counsel of the app]icant‘uieferring to

Annexures 'D' and ‘E' dated 5-1-93 and 29-3-93 “stated that

’ ' ]
Assistant Security Commissioner of Metro Railway had recommended to
the Chief Security Qommissioner, RPF, Eastern Railway that on the
date of absorption against a post in Group 'D' service, the

applicant was permanently -holding a post of Constable in the scale

‘of Rs825-1200/- in Group 'C' Service from 30-6-87. Further, a post

L
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of Clerk Grade II in the scale of Rs950-1500/- earmarked for
reserved community as per 40}pointvrosterEWas_inng vacant on the
date of hts absorption as Despatcher in Group ‘D' Service. Prior to
his absorption in Ministerial cadre, the applicant had been duly
tested for his aptitude in Clerical Cadre by a Committee of 3
Gazetted Officers appointed by the COM/Metro R1ly Calcutta and

applicant .had been éuccessfu1 in the same. The ASE had also

recommended on 29-3-93 that  COM should accord approval to

decategorised applicant for promotion to Clerk Grade-II in the

scale of R$950;1500/f against a vacant post. However, applicant‘s

'promotion made on 22-7;93 pending approval of COM was later on

cancelled vide Annexure 'H' on 10-9-93 on the ground that -the

applicant had not completed 3 years service in the existing post in
the Ministerial cadre. The learned counsel has also stated that the

applicant was not allowed to appear in the selection for Group ‘'C'

Clerical cadre on 4-1-95 and 10-1-96.

5. Mr.Bondyopadhyay and Mr.Arora, the learned counsel for
Respondents 1 and 2 stated that as per rules 1309 IREM relating to

a]ternat1ve employment to decategorised staff the a]ternatlve post

to be offered to such an official should be the best available for

which he is suited and he should accept the offer or reject it. The

app]jcant had accepted an. alternative employment and now cannot

turn around and ask for different position in the Clerical cadre. .

They further stated that no juniors of the app]icant'have been
absorbed as decategortsed staff on a Group 'C' M1n1ster1a1 post. As
to promotion from Group D‘ M1n1ster1a1 post which the app11cant is
holding, .to a Group 'C' Ministerial ‘post, the, learned counsel

referring to Rule 188 stated that the selection has to be on the

basis of seniority cum suitability subject to a wr1tten/and or’

practical test. The learned counsel stated that the app11cant vide
letter dated 27-3-98 _of~ Metro Railways was asked to appear in
Selection for Class III Clerk II tn the scale of Rs950-1500/-
against 33;% quota. However, vide his 1etter dated 3-3-98, which he

filed at the time of hearing that © "After the

-
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expiry of long periods now I have been requested to appear before’
the selection test which is going to be held very shortly. But it
s quite impossible for me to sit for the said selection test after
the expiry of such a long periods and at the time when my aforesaid
matter is pending fdr decision before tﬂé aforésaidiAdministrative
Tribunal and i can not appéar in the said Selection Test untflrand
unless the aforesaid app]icatioh ié decided finally by the Hon'ble

Administrative Tribunal.” The Tlearned counsel‘further stated that
whereas the applicant had accepted the alternative appo%ntment as
Despatcher Group- 'D', he has- declined to;appear in the éelection
tést as Group III Ministerial posf-“n]ess_the applicant passes such
a test, he cannot be promoted from Group ‘D' officer to Group 'C'
Ministerial cadre post. The 1eérned._counse1 also referred to

Annexure ‘R' stating that the applicant's lien was kept in the

Eastern Railway.

é. Vide Annexures ‘D' and 'E' of Metro Rlys it 15 clear that
at.lthe 'time of absorption of the applicant he was permanently
ho]ding a post of Constable in Group ‘C' Service from 30-6-87 and
that a post of Clerk Grade-II in the scale of Rs950-1500/- in the
reserved quota as per 40 point roster was lying vacant in the
office of Assistant Security Officer at the time of applicant's
absorption as Despatcher; The applicant had been tested for his
'aptitdde by a committee of 3 Gazetted Officers appointed by COM
Métro Rai]way‘ on the basis of which §e1ection he had beeﬁ
recommended. The only question in the present case in‘the matter of
applicant's absorption in C]efk Grade-II in the scale of Rs950-
1500/- as decategorised staff is whether a vacahcy of Clerk Grade
IT in the scale of Rs950-1500/- in the reserve&‘quota was available
~ with Metro Railway at the time of applicant's absorption or not.By
Respondent 1 letter referred to abové the answer to the above query
is certainly in the affirmative particufar]y when the respondents

have not specifically contradicted the claims made by the applicant
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in this behalf or recorded by the "respondents themselves in

.Annexure 'D' and 'E' dated 5-1-93 and 2973-93,reépective1y nor any

record- has been shown to us in  contradiction of the fact
reported/recommendations made in Annexures 'D' and 'E' referred to

above., Having regard to the discussions made above, after

recommendations made in Ahnexuﬁes ‘D' and 'E', the conclusion by
- . the Chief Security Commissioner (RPF) Eastern Railways ordinarily

“should have been to absorb the applicant in-Group 'C' service ( in

the scale of Rs950-1500/-). Why the respondents instead of

approving the recommendations stated above decided to absorb the

applicant as Despatcher has not been satisfactorily exﬁ]ained by
way of any records/correspondance relating to Annexures ‘D' and
‘E'. Thus we find that in view of the fact that Group 'C' C]erk‘
Graae-II in the scale of R5950f1500/- was available in the reserved
qUoﬁa a£ thg<time of applicant's absorption on decategorisation he
is entitled to be considered for absorption ae such in stead of in
the post of' Despateher. Accord1ng]y, the - IOA 'succeeds. The
respondents are directed to absorb the applicant in the Clerk Grade
IT in the scale of Rs950-1500/- in Group ‘c' service on the basis
of respondent No.3's recommendations dated 23-7-93 and 30-7-93 with

effect from the date he was absorbed as Despatcher. He sha]] also

be ent1t1ed to arrears of pay and allowances consequent upon

'absorpt1on in Group e as Clerk Gradefll. The above d1rect1on'

should” be implemented within 3. months from the date of
communication of the order. No costs. - ' o
Jrfehs : K

(V.K.Majoira) ‘ o : - (D.Purkayastha)
Member(A) A.%.Dﬂ" \ Member(J)



