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CENTRAL ADMINISTRATIVE TRIBUNAL
‘JODHPUR BENCH

‘(Reserved on 28.09.2016)
' Date of decision- _30-%. 264

CORAM: HON'BLE MR. SANJEEV KAUSHIK, MEMBER (J)
HON’BLE MS. PRAVEEN MAHAJAN, MEMBER (A)

2 _OA No.290/00383/2016
Raj Kumar S/o Sh. Hans RaJ aged about 30 years, R/o Village and Post
,Dabh Rathan, Ward No. 13, Ba-ss Molvi, District Hanumangarh,
,.,‘.'_;ﬂfi{;lajastﬁan. Presently working on lthe poet ef Trackm_an in the office of

WSSE PWAY, North Western Rallwayf,, J;lanumangarh

Sy . o ~ -APPLICANT"
VERSUS

Union- Of"_‘Ifndia, .,.t;;h.rough thez_ Generat Manager, North Western

- A

Railway, ‘-Jai‘purz‘

'*:-?‘-'\Semor Divisional Personnel Ofﬂcer North Western Railway,

.’x
éq\

B| ener Dlv15|on Bjkanerr :

RESPONDENTS

2)..0A No.290/00384/2016

Vikaés Singh Yadav S/o Sh. Mahandar Singh aged about 22 years, R/0 _
AQuaérter No. C, Block No. E-3, Railway Colony Pilibanga District
Hanumangarh, Rejasthan. Presently workiné on the post of Trackman
in the office of SSE PWAY, North Western Railway, Hanumangarh.

..APPLICANT
VERSUS

1. Union of India, through the GeneF’aI Manager,' North Western

» Railway, Jaipur.
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2. Senior Divisional .Perso\n\nel Ofﬂcer North ‘Western Railway,'
Bikaner Division, Bikaner.

3. Assistant Divisional Engineer _I, North -Western _Railway,
Hanumangarh Junction, Hanumangarh.

RESPONDENTS

Present: Sh. S.K. Malik, counsel for the applicant in O.As
Sh. Vinay Jain, counsel for the respondents in O.As.

QRDER

. HON'BLE MR. SANJEEV KAUSHIK, MEMBER (J):- ’h

Both the cases involve'id_en;,_t_i_‘_c'a;l facts and points of law and the
impugned order is identical and as such these have' been taken up for

final disposal by a common ord

r,_.the faCIhty of convenlence facts

have been taken from OA.No., 29./00383/2 16 (Ra";_:,,"‘f_r

/ aorsy.
2. The applicaﬁn«t is “aggrieved against the order _dated
18 08.2016 and order dated 20. 08 2016 whereby the appllcant has

been removed: from servrce

The facts Wthh led to filing of the present O.A are that in

"’t erm o"fhotlﬂcatlon dated 22.07. 2015 issued under ‘leerallzed ‘Active

Retlre}nen Scheme for GuaranteedwEmployment for Safety Staff’

appomtment of h|s son under the above scheme. The same -was

consrdered by the respondents and the father of the applicant was
retlred from service vide order dated 04.07.2016 in the grade pay of
Rs. 2400 and simultaneously, case of h|s son for appointment was
app,roved_ by the competent authority and accordingly, he was offéred :
appointment as Trackman vide order dated 05.0722016. Spbsequent to

that the resppndents issued a show cause notice dated 18.08.2016
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‘and thereafter, passed‘ the i.mpughed order dated -20.08.2016
removing the applicant from service. Hence, the present O.A. |
4. The respondents resisted- the claim of the applicant by
filing detailed reply wherein they have submitted that under
| LARSGESS Scheme as notified on 22.07.2015, an employee who is in
Grade Pay of Rs. 1900 and has completed 33 years of service and is in
between the age of 55 to 57 years is eligible. Thereafter a clariﬁcation
was issued._on 06.10.2015 clarlfymg that eligibility in respect to
employee will be seen-on cut off date i e 01 07. 2015 or the Iast date
- *of: subm|SSIon of appllcatlon i.e. 31 07. 2015. Since, vide order dated
14.08.2015, father of - the apphcant was promoted and h|s pay was
fixed in the grade pay of Rs. 2400/-, therefore, in terms.of LARSGESS
Scheme, his case could not-be c;orygs'idehe:_._under the relevant scheme

and by mistake his appl'_;ffca-:tsi.,o;n-. datﬁé:d ‘A'O»‘1;0'8.2;ﬁ,:015 was considered and

,H-e_ was also allowed to take

his son was offered .a‘ppoint,m

b -
!cause notice was |ssued and thereafter authorlty passed

mp ned order removmg the appllcant from servnces The
\ \\_:_/L'hefltles also asked the father of the applicant to rejoin the duty |f
ge wants as his son was wrongly given appomtment Accordingly, he I.
accepted the offer and rejoined on 21 08. 2016 He accepted that
:mpugned order was nothing but an act to rectlfy the|r admmlstratlve
‘Imls-take.
5. We have Sh. S.K. Malik, learhed counsel for the applicants
and Sh. Vinay Jain, learned counsel for the respondents. -
6. Sh. ' S.K. Malik, learned counsel . for the applicants
-vehemently argued that impugned shoy'\'i' cause notice :a'nd order -of

remioval is totally illegal, arbitrary and in violation of Article 14 of the
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Constitution of India, thus, impugned order be-quashed and set aside |
and direction be issued to the respondents to allow the applicant to
continue in service. He further argued that impugned order is also in
violation of principles of natural justice because the applicant was not’
granted any opportunity to stake his claim and straightway passed the
impu_gned order of removal. Toibuttress his submission, he"‘placed

reliance upon the judgment of the Hon’ble Supreme Court passed in

case of Dr. Bool Chand Vs. . The Chancellor, Kurukshetra

University, AIR 1969 SC 292, o

7. Per contra, Sh. Vina'y Jain, learned counsel for thej,;\

respondents supported -th'e lmpugned order and submntted that
B A :‘?':1: g s . 1 ¢ o

lmpugned order was passed only to rectlfy thelr mlstake as they have
,f wrongly conSIdered the case of the appllcant for appointment under

LARSGESS Scheme To elaborate h|s argument he submltted that

| smce father of the appllcant was not ellglble in terms of LARSGESS
Scheme on the cut: off date as he was in Grade Pay of Rs. 2400/—

, h|s appllcatlon could not ‘be considered but wrongly

(V‘C‘Ons"q?r‘eq therefore to rectlfy their- mlstake they have removed the
f/ a‘“» I f ;P;%;_’ " . \‘\\\ )
i 21 {Sjicant f"@m servnce He ‘submitted that |t is allowed by various
i »

W~ juditial prfon{)uncement that the respondents can- rectlfy the|r mlstake
9«‘2’,-‘.-‘}.? i/
"“_ectlfymg the mlstake they also alIowed the father: of the

fx

»appllcant to reJom the duty vide communlcatlon dated 20.08.2016
; Wthh he accepted and was allowed to join the duty on 21.08. 2016,
therefore present O.A be dismissed being dev0|d of merit. He also
[placed reliance upon the order dated 10.04.20'15 passed by the
. Guwahati Bench of this Tribunal in O.A No. 040/00111/2015 titled
Earson Gabil Momin & Anr. Vs. U.O.I & Ors.

8. We have given our thoughtful-consideration to the entire |

? matter and have perused the pleadings as available on record wnth the

able assistance of the learned counsel for the respective parties.

5
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9. The solitary.-question arises for our consideration-are as to
(i) whether father of the applicant meet out the eligibility condition as
stipulated under LARSGESS Schenﬁe or .not?; (i) whether before
passihg of the impugned order, the 'tespondents are required to grant
an opportunity of hearing to the appllcant or not?

10. Perusal of LARSGESS Scheme Wthh was circulated on
22.07.2015 makes it abundant clear that an employee who is in Grade

pay of Rs. 1900 and has completed 33 years of service and is in

between the age of 55 to 57 years is eligible under the said scheme.
0N - . .
‘As per the condition stipulated ~therein, eligibility is to be seen from
.
01, 07 2015 and Iast date. @f submnssmn of application was 31.07. 2015

Subsequent to that a clarification was issued on 06.10.2015 whereln it

was clarified that ellglblhty @f an empJoyee is to be seen on the cut off

- date-and also on the date’ whe omm|ttee flnally takes the decision
the sald ehglblllty cond|t|on of

A ’Iarlﬁcatlen dated 06 10.2015 reads

‘1 XXXXXXXXX
!

¢ m%ﬁwooﬁwﬂwaﬁﬁvﬂﬁzﬁrﬂwmﬁﬁﬁs f
m?ﬁmﬁwaﬁamaﬁaﬁwmmaﬂ%ﬁqﬁw o/
‘,/{?ﬁ?ﬁaﬂgssﬁwaﬁﬁl

| Clarification dated 06.10.2015:-

. fawm - wmammaﬁgﬁaamm .
P e — aueT T . 817§/Wﬁqﬁm/ﬂ‘cﬁ Al /T.2016 /2016
- fa9i® 17.09.2015 |

SURIGT FEfa T3 Qe 17.09.2015 & R ANGYS AmeT AT ® & IR

AR & oy Seiga afhg Safgfa O 1 (LARSGESS) & foefl =6

I} HHARI/ IS I & Ud SN Ah BT AGGAT H FHAR] DY UGS BT ITTER
i foel ©g HHANY 39 TSI @ SO} Pl el ol © (I promotion’ refuse
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11. The father of the applicant applied and moved an
application under LARSGESS Scheme on 01.08.2015 but he has not
disclosed this fact that he is not in GP of Rs. 1900/ which is one of the
conditlon as reproduced above, and was promoted in grade pay of Rs.
2400/~ vide .,,'order dated 14_.08.2015 w.e.f. | 17.08.2014. Though

A

_ : _ /
" eligibility is to be seen w.e.f. 01.07.2016 as notified in the I__ARSGAESSA

\
M

Scheme but as subsequen‘tly clari-fied-:vide letter'dated 06.10.2015 that
e|lglbl|lty will be seen; on the Gut off date or when the committee takes

final dec15|on on pending applicatlon The committee as per the record

consndered the case of the applicant on 20.05.2016 and finally

- approved the case of the applica 'Lappomtment on 25.07.2016 by

|gnonng this fact that father of ta.e. ‘applicant has already in higher GP
,,f/:.d Ef‘r(s\ 2400, therefore the applicant cannot be considered under
&N

Sy E;% Scheme Undertlgnd”rance the respondents issued the - 2

the){ issued show cause notice and passed the i»mpugned order 0"
rernpval from service on the ground that he cannot be offered
: appointment under LARSGESg Scheme. The facts makes it clear that
as per LARSGESS Scheme dated 22.07.2015 and clarification dated
06.10.2015, eligibility is to be seen on 01.07.2015 or on the date
when the committee takes final decision on application. In present
Case, since committee considered the case of the case on 20 05. 2016
and approval was given on 25.07. 2016 and before that father of the

applicant was given_ promotion in G.P of Rs. 2400/- on 14.08.2015,
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Athere'fore, he could not apply under said scheme. In these

circumstances, V\;e find no illegality in impugned order. Moreover, the
respondents by rectifying the administrative mistake issued the
impugned order dated 20.08.2016 asking the father of the applicant to
rejoin the' duty in view of the changed circumsi;ahces which he
accepted by submitting joining on i21.08.2016.

12, It is also well settled law that an administrative

~ mistake can-always be corrected in view of Ram Awadh _Prasad v.

\ Uhion of India 'SCJ 1987 (3) CAT 48, where it was held that "it is

r\\
(" iwell accepted maxim of faw that an administrative error can always be

corrected; this can be dome without _-lgivmg epportunity to show cause
tc., if the order has not been carried out or it has not resulted in

accrumg any Iegal right".

LA
&

13. Though an allegatnon i the
given opportumty of he‘afrrn*g';'ﬂth re,_ |mpugned order is in vuolatlon .
of prmcnples of natural _]UStICe We'are of the view that in the present -

case, the hearing will not change the ultimate decision give_n‘ by the

//,inesp;ondents in the given facts. It will become merely a formality or in

empty/useless formality was discarded on the prem'i.se that violatfon of -
the rules of natural justice is in itself is a prejudice. This trend has
de.cis-ively' changed in the recent years and, as of now, it is settled law
that violation of the principle of natural justice is not sufficient to
mvahdate the quasi-judicial and administrative - orders unless the
applicant pleads and prima facie shows that his cause has been

prejudiced. There are large numbers of decisions of the Hon'ble

S
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Supreme Court on this issue that the principal of natural justice cannot
be put in a straight jacket formula. We will refer the recent judgment
on this: issue in the cas_e. of P.D. Agarwal v. State Bank of India
2006(8) SCC 776, where the Iordships of Honble Supreme Court held

that the principles of natural justi.Ce cannot be put in a straight jacket

i

fo.,rmula and then observed:

Decision of this Court inS:L.Kapoor v. Jagmohan and Ors.,
whereupon Mr. Rao placed strong reliance to contend that non-
observance of principle of natural justice itself causes prejudice
orthe same should not be read "as it causes difficulty of
prejudice", cannot be said to be applicable in the instant case.
The prlnC|pIes of natural justice, as noticed hereinbefore, I7r55
undergone a sea change. In view of the decision of this Court-in
State Bank of Patiala and Ors. v. S.K. Sharma and Ra;end?fﬂ
Singh v. State of M.P. the principte of law is that some real
prejudice must have been caused to the complainant. The Court
has shifted from its earlier. concept that even a small violation
shall result in.the order being rendered a nullity. To the principal -
doctrine of audi alterem partem a clear distinction has been laid |
down between the cases where there was no- hearing at all and |

- the cases where there was mere technical infringement of the
K ——— principal. The Court appl.l, -the principles of natural justice
%m?\\havmg regard to: the fact:situation obtaining in each case. It 15\ ,
ot applied in a vacuum: without reference to the relevant facts” Y
£ d cifcumstances of the case. It is no unruly. horse It cannot be
puﬁ in a stralght]acket formula

!14” What we have understood is that the omnipresence and

»Eheff o,mnlsuenr‘e (SIC) of the prmuples of. natural justice act as /“\

’deterrence to arrive at arbltrary dec15|on in flagrant lnfractlon of falr
play But the applicability of the prmuples of natural ]ustlce is not a
rlgld and inflexible rule or a stra|t-Jacket formula as an- abstlact
proposntlon of Iaw It depends on the facts of the case, nature of -the
lnq_ulry and the e_ffect of the order/decision on the rights of the person
and ‘attendant circum_stances.

15. Before parting the ju.dgment, we also consider the judgment

as relied upon by the applicant in case of Dr. Bool Chand (‘supra‘) and -
vye are of the view that facts of that case is entirely difterent_,

therefore, judgment will not help the applicant."

/
/}/
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16. In thé light of the law discussed ébove, both the questions
are decided in affirmative tiiat father of the applicant does not meet
out the eligibility criteria and there is no requirement to provide an
opportunity of hearing to‘the applicant being useless formality theory
in the given facts of the case. Accbrdingiy, we do not find anyir‘nerit in
the instant Original Application which is dismissed Ieéving the parties

to bear their own costs.
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