' CENTR.BL ADMINISTRATIV’E TRIBUNAL
]ODHPUR BENCH ]ODHPUR b

| Or1g1na1 Apphcatlon No 290/00316/15 o

.'.Reservedon 12.07. 2016 - | . |

| | ]odhpur this the'27’day of ]uly, 2016

QTCORAN[ | '
'. -I-Ion’ble Dr Murtaza Alr, Iud1c1al Member o

o I-Ion’ble Ms Praveen Maha]an, Admn Member

i ; Per Dr Murtaza All

¥ Somu Khan S/o Sultan Khan, by caste Musalman, aged about 56." Sy

. ‘years, resident of Raiya Nagar, Village Post Boyal, Tehsil Bilara, - S

. District Jodhpur at present residing: at Railway Quarter ‘No. 1088
- Near Hanuman Temple, Old Loco, Rallway Colony, ]odhpur '

s By Advocate: Mr'su'khesh 'Bhfati._‘

' :Versus.

_ .....‘..App11cant_::"‘ |

1 Union of India through the General Manager, North" RSV

L Western Ra11way, ]a1pur

' 2. Divisional Ra11way Manager North Western Rallway,'_;‘: o =

g ]odhpur

I} Sen1or D1v1$1ona1 Personnel Offtcer, DRM Offlce, North

. " ‘.Western Rallway, ]odhpur

4. PWI Incharge, Department of Englneer New Statlon Loco;.
o Slde North Western Ra11way, ]odhpur -

o :B"y,.Advocate: Mr Kamal Datfe. -

. ORDER |

eereens Respondents;', UL

- The OA has’ been ﬁled under Sect1on 19 of the . .



o order dated .25.09. 2014 and seeking a direction for the_

' A-,"-respondents to con51der the adoption deed for granting the |

: benef1t of Scheme dated 01.01 2014 to the applicant

' 2. The brief facts as stated in the OA are that the appl1cant 1s R
Working on the post- of Trackman and he adopted Rahamatullah as _—
h1s son v1de reg1stered adoption deed as per customs prevail1ng:". . L

.- in his soc1ety It has been alleged that the appllcant apphed for'_-'f i_

‘-hIS -voluntary ret1rement. as ,Well as appomtment of his adopted L

son on compassionate ground in terms of Scheme, 2014 but the -
" respondents .have wrongly rejected his‘appli;cationi_‘jon the éround, o

' 'that there is no provision of adoption in Muslim Law.

3 | Inzzthe r-eply filed on behalf of. respon’dents‘,‘;‘it has ._bge#'
| admitted that the applicant. preferred an application for'eXtendino'i" -
L ’the benefit of ‘Liberahzed Actlve Ret1rement Scheme for -
i_ Guaranteed Employment for - Safety Staff’ and prayed fori"
’;appomtment of his adopted son Rahamatullah It has also been' f '-
pleaded that the appllcation has r1ght1y been re]ected on they'-. .

L 'gr'ound that Muslim Law does not permlt adoptlon.

4. Heard Mr Sukesh Bhati, Counsel for app11cant and Mr Kamal"j ‘

Dave Counsel for respondents and also perused the record



,- | 5 It has been argued on behalf of app11cant that the customs of -

adoptron is preva1l1ng in. h1s socrety and accord1ngly he adopted a

| Rahmatullah as. h1s son b'y a reg1stered adopt1on deed dated i -

h '03 04 2014 (Annex A/Z) He also enclosed some other adoptlon .

,."'deeds (Annex A/3) executed by other members of hrs.» |
2 N commumty and rel1ed upon the followmg ]udgments -

) _1SBCWP No. 5745/2006 Mukhtar Ahmed . State of‘_ }

‘Ra]asthan & Ors dec1ded on 03. 12, 2013

'._‘(ii)}-. IRs of Alladeen v. B.OR. & Ors reported 1n [2004] O:. ;

Supreme (Raj) 689

- (i) Shabnam Hashmi v. Umon of Ind1a reported in [2.014] O

| ,'_Supreme (SC) 124

L '.6 | ~Ld. Counsel for the respondents has contended that the |

3 beneﬁt of LARSGESS Scheme cannot be extended to the app11cant N L

as the _sa1d adoption _de‘ed dated "03'.04'2.0.14 was got prepare_d

. h ‘_on'ly to claim the .ben,'e_fi't under ‘the .Scheme‘ Whereas, 1n the
- .1 .-certi'f_icate" of .B:oard. of Secondary E.duCation’,-. thename ofhls .
- 3 natural father is .mentione_d.._ rI“he respondents also relied upon_ th‘e. .
_- _-judgment rendered .in Shabnam Hashmi’s c.ase, ;(supra')"_,andfalso" |
.'argued that' the que.stion of valldity of said*adop'tion‘_dee.d ‘c'annot_ -

' be gone into by this Tribunal as it is not a service matter. i

S 7. . ‘In the case of Muktar Ahmed (supra), the applicant?Mukhtar s

B Ahmed had SO'”(Tlhf f'ha AT A~k — o T



| utras' c_ontended that ‘the adoption deed"was valid_ on the g~r9und_-:_ "

: “"-'hat it was"customary for the sect of . Muslims" to Whi'c:h th'e_ L

- apphcant belonged He had also f11ed some other adoptlon deeds;, o

- executed by Mushm farrulles of his commumty The c1a1m of the
apphcant Was re]ected by the department malnly on the ground.__

o that there was no provrs1on in the Mushm Law for adoptron In the o

-sa1d case . the apphcant re11ed upon the dec1s1on of Hon ble. :‘ L

- -:Rajasthan H1gh Court de11vered in the case of Mst B1v1 V. Syed A11 SN

B 1'eported in 1997 (1) RLR 757 and Keshan S1ngh v State of‘.",...i —

Ra]asthan -and .Ors - SBCWP No. 7356/2012 dec1ded on

10 05-.2013-' The pet1t1oners wh11e relylng upon the above_ L

-.]udgments contended that under the customery law a Mus11m.-_f-_"'}j |

"'could adopt a ‘ch11d even in absence of any _statutOry,provlsmns in

' th1s regard and it has been recogn1zed under the Mushm Personal o

o 'Law (Sharlyat) Appllcauon Act 1937, It has been held by Hon’ble' o

: I,'Ra]asthan ngh Court that if bY v1rtue Of customs Mushms have.‘: B

system of adopt1on _and if it has been ,:proved in accordanc__ej W1th .

. 1aw, such adoption can be taken as valid-adoption‘.

8. A- In the case of Muktar Ahmed (supra) the ]udgment ofﬁ' L

‘ Madras H1gh Court in Moulvi Mohammaed V.. Mohaboob Begum :

‘ "_repor_ted in AIR 1984 Mad. 7 was .re11ed upon,~ wh1ch-r.ead:s.' a_s

" under:--



| ,4 X 'court reJected the suit but the Appellate Court held that the: ;' L

a “It is needless to poznt out that custom must be anczent and the_ e
- 'burden of proof lies upon the party who sets up the custom. ': e
| _.The custom to hold good in law must be reasonable and the L

‘majority atleast of any given class of persons must look upon ite o '

-as binding and- it must be establzshed by &' series.of. Well;;:’f;,._'_5’:".. b

: known concordant and on the Whole contm uous 1nstances

_.",Khatedar of the land of deceased bemg his adopted son The tr1al,f T

“"i-*custom of adoptlon amongst Musl1ms of the area Was.prev)aﬂmg
- and the adoptron of appellant was held valrd The matter went up "
'to D1v1$1on Bench of the Board of Revenue and it was- held that by'_';f
. 'ﬁrtue | of custom, the Mohammadan -also have the -system. of -
"‘adopt1on and the Division Bench of the Board has.also held ‘that:ijf o
- 1rrespect1ve of the fact that wrtnesses in the1r statements have:"'.;':.:‘_i; 3
averred_.that,_’the _custom ..of adoption Was. preval:em, 1nthe1r L
commumtybut in absence of -,indepe'nd'en't vvrtnessesthe adopt1on
e ot acoapted. " Tho mater wont ipl t the Suprome Gowrt

ey ;.and ‘Hon":'bl'e. Apex_ Court while relying on the earlier 'decisi'oln.Sff”-.'f'{‘j": L

- 'hja_s-categoricallyheld:as underi |

“Undoubted]y, the Mus]1m LaW in. its pure form governed of Shaﬂat or L
-szaya -does not recogmze the principle of adoption. However AT
" wherever there exist a custon amongst the Muslim’ communzty Whether _' e
by way of a famJJy custom or by way of community custom or by wayof. - ...
| rngOnaI custom. permitting adoption amongst Mus]zms, such adoptzon' S
o - has been recognzzed by the courts in Indza el ’ R

9. _ In the case of Alladm (supra) the pet1t1oner clarmed to be.'f"_j,':,"-jj:



10. In the case of Shabnarn Hashm1 (sup'ra)‘a- declarauonwas
3 | “ 'eought- fo'r'. recogni'tion of‘the right'to adopt and tobe adopted. as‘-a"
o fundamental r1ght w1th reference to. ]uven11e ]ust1ce (Care .and- .
| Protectlon of Ch11dren) Act 1986 and the rules made thereunder N
- In the sa1d-_ case.All Ind1a .Mu_shm_Personal Law Board was .alpsq”‘_,'» :f_
| " élloured to intervene tzuhich contende.d that Iélamic IaW<.'doea not -
B "-‘:recogmse adopted ch11d £ be at par w1th b1olo§1ca1 ch11d o
Hon b1e Apex Court has also quoted the subm1ss1ons made by the ,
.":Boar:d'as under.;-"' E | |
q :‘According toA the .Boa'rd" Islarnic- Latzv "prote'S'seé' uvhat: 1s D
- known as the “Kafala” system, under which the. ch11d is -

E placed under a ‘Kafil” who' prov1des for the Wellbemg of the:
child 1nc1ud1ng financial support and thus is legally allowed

_ to take care of the child though the ch11d remains the true-

: 'descendant of his biological parents and not that of the |

“adoptive” parents The Board contends that the “Kafala” |

system which .-is recognlzed by the" Un1ted Nat1on s

Conventlon of the R1ght of the Child under Art1c1e 20(3) 1s:_.

one of the alternate 'system of child care contemplated by B

the J] Act, 2000 and therefore a. d1rect1on should be issued to

“all the Child Welfare Committees to keép, in.mind and_

" follow the principles of Islam1c Law before: declanng a

- muslim child available for adopt1on under Sect1on 41(5) of

| jthe]]Act 2000.”

1L “In the said case the provisions of Shariat Law were neither . -~
| faised nor discussed and therefore, we a_r_,e'."of" th_e‘.conei'dered L
- view th,a_t in'terms of Muslim Personal Law (Shariat) ,,Application L

Act,_ '1937_, the Musli'me can also adopt a Muslim child if tfhe_"'custor_n

-~



-Thus, the appllcat1on preferred by the appl1cant under the i

o LARSGESS Scheme, cannot be re]ected only on the ground that‘?f -

o agreemer,l’t with" ‘the contentions ra1sed on -' b_.eh,alf* '_°'f'- the' | -

L there 1s no provrs1on of adopt1on in Muslim Law We are 1n. L

respondents that the Tr1bunalcannot ad]ud1cate the 1ssue of
- '/ ’_‘pretrailiné"custorn_in:theco@unfty-or in the localttytowhlch the .
 applicant belongs and 'h_-e._a\’ry. purden liss .up'o'n-"‘the: apphcamto L
. prove thatthe custom ofadopt1on 1spreva111ng1nh1s commumty,
" asthe ad.o.ption— ha-s: been‘. .recogni.'zed‘bylvlohmmadan Law .as an 7 .
- ‘:excepuon rather than rule Consequently, the prevalenceﬂ of th1s g

; ,.’custom has to be proved beyond any shadow of doubt

- 12 Accordmgly, the OA is- allowed and the 1mpugned orderf".f‘ e
'~ _-dated 25 09 2014 is set as1de and quashed The respondents are'-.’-_.-f_ o
- dlrected to seek the ev1dence from the appltcant in respect of S

A‘ ".custom~ of »ad'Opt1on preva111ng4 in " his cdmmumty aand- af_ter )

B -sat1sfymg to th1s effect they are d1rected to reconsrder the' k

. appl1cat1on preferred by the appl1cant under LARSGESS Scheme"-{f i

. vv1th1n a pertod of 03. months from the date of rece1pt of th1s order

: irfTh‘ere is no order as to costs.

[Praveen aha] an] . [DPr Murtaza Alr]

s Admmlstratwe Member ' . ]udrcral Member
. Ssf- ' ~ ' ' : :



