
·;:.. -~ . 

. . . . 

.1 •, '•. 

CENTRAL. ADMINISTRATIVE.TRIB.UNjlL · . ... :.· 

.'· . : . JODHPUR BENCH, JODHPllR_ · .. ·. :: : .. : : 
. . . . •' . . . . 

... ,• 

·.·: .. . . ., 
. . 

O:dginal Application No~ 290/00316/1~ . ·· ....... 

. . 

.... ~eser'Ved on: 12.07.2016 .. 

·· Jodhpur; this the?'-ra'-y OiJuly; 2016 ···.· . 

. ·coRAM .· .... : -

~-

. H:on'ble ::Dr. Mu~taza Ali, :Judicial Member . 
·. ·. · .·· Hon~ble Ms·P:raveen-Mah'l.jan,. Admn. Member··· . 

. : \ 

· -Somu KhanS/~ Sultan Khan, by caste .Mus~lman, .a~ed --~hout'-'se_·· · · -:· _ 
years, resident of Raiya .Nagar,_ Villag_e.Post ]3oy~l, Tehsil Bilara·,. -._ 

·_ ·District Jodhpur at pres~rtfresidin~{ at Railwai Quarte{~o. lOBS, < . 
· _· · Near Hanurnan Temple, Old Loco·, Railway Colony, Jodhpur.· .. :. · =-

·. · · · · · . .. .. ~ .. Applicant 
. . . . . 

·. By Advocate: Mr· Sukhesh Bhati. · 

:Versus. 
.':. 

-L Union ,of Iridia through --the Gener~l Manager;. North 
. . . . ~ ._ We_~tern Railway, Jaipur. .. . · 

::t Divisional .. R·ailw:ay Manager, __ North · Western ; :Railway, . 
· . ·· Jodhpur .. ·· . 

. :·. . ,t' 

·.· ... · ... ·. 
;' .· 

· .. 

. -,_ - : · · · 3~ Se_nior ·Divisional Personnel. Officer,· DRM Offrce,:. 'Nord~ 
. Western Railway, Jodhpur. 

'.· 4;' PWI lncharge,_D~pattrnent ofEngineer-,.Ne~·Statidh Loco.,· 
·side·, North Western Railway, Jodhpur· · · · ·_ · ._.. · 

· .. ~ .... ~Respondents_· ... ·.: --

. · ·- By_ Advocate : Mr Kamal Dave. · · ' ' . ' . . 

~ . : .. · . 
. ORDER· : . ·,· 

Per. Dr Murtaza Ali . 
.' . ·. 

The OA has · been filed under Section 19 · · of the 
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... 

order dated ·25.09.2014 and .seeking_ a direction ·for the 
... ' .. 

respondents to consider the adoption deed . ·for grcinting. the . .' ' . . 

· benefit of Scheme·dated 01.01~2014 to, the applicant. 

2. The brief facts. as stated in the ·oA are that the. ·applicant is 

. V' .. :working on the.postofTrackman and he adopted ~ahamat~ilah as-: 
. . . 

his· son vide registered adoption deed as per custOIT!.S .prevailing. . .. 

in ·his society. It has been alleged that the applicant applied for:_: ... 

. . · ·his· -voluntary retirement as .well as app6intment of ·hi~· adopted 

son ·on compassionate ground .1n terms of Scheme, 20f4 btit. the.· 

respondents have wrongly rejected his. applicati.on:.on the ground-

. that there is no provision of adoption in Muslim Law . 

. 3. In .the reply filed on behalf of respondents, it has· -been.-· · 

· . adnrlttec:I that the applicant. preferred an applitatiori ~or'ex.tending 

· the benefit · of · ·'Liberalized Active · Retirement ~S-cheme ·. ·for · . 
. ·. . ~ 

. Guaranteed Employment for · Safety · Staff' and ·prayed for · 

appointment of his adopted son· Rahamatullah~ .. It has also :been .. 

pleaded that .. the application has. rightly been r~jected o~ the. 
. ~ . . . . . . 

. ground· ~hat Muslim Law does not permit adoption. . . . 

4. Heard Mr. Sukesh Bhati, C~unsel for applicant anci.Mr *amal· · 

Dave, -Cou,nsel for respondents and also perus.ed.the record. 
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5. .It has been argued on behalf of applicant that the cu.stoms of 

adoption is prevailing in.his soCiety and ··accordi~gly:;n.e adopted 

Rahmatullah as. his son . by a· registered . adoption · deed . dated 
. . ." . . . '. 

· ·o3.04.201'4 (AllrteX:. A/2). lie also enclosed ·some other·adoptio:n. · · 
. . . . .. . 

'd~eds. (Annex. ·A/3) ·.~xecilted ,by other. members of. his 
. . . 

. . f" community andre_lied upon the·following judgments:-... 

it(, . 

. · .. · 

(i) S.B.C.W.P. No. 5745/200S Mukhtar Ahmed .v .. s·tate .of 

Rajasthan & Ors_decided on 03.12;2013; . 
. . . . 

· (ii) . ·LRs: of Alladeen v. B.O.R. ,& Ors reported in ·[2004J· 0. · 

S~preme (Raj) 689; 

.(iii) Shabnam. Hashmi v. Unio.n of India reporte4 in .[20~4] 0 .: 

.·s.upreme (SC) 124· .. · ·· 

. . 
6. · .· .. Ld. Counsel for the respondents has· c6ri.t~nd~d ·.that ·the 

· · benefit of LARSGESS Scheme cannot be extended to the applicant 
. . . . . . . . .. 

as the said. adoption.de~d dated ·03.04.2014 was got prepared 

only to. claim the benefit. under the .Scheme whereas, ·fn: the. 

certificate. of Board. of Secondary Educ~tion, . the name . of his . 
. . . 

natural father is mentioned. The respondents also relied upon the 
. . . . . . . . . 

·judgment rendered in Shabnam Hashmi'.s case. (supra) .anct also' 

·argued that' the question of validity of said· adoption deed qann:ot 

·_be gone._ into by this Tribunal as it is n.ot·a service matter.~ • 

7 ~ ·In the case o! Muktar Ahmed (supra), the a,pplicanfMulditar ... 

Ahmed :had sonrrht th~ .... ,.,..,.,.., .................. :--- .. - ---- · ... 
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.. ~as contended that ·the adoption deed .. was valid on the. ground: 

that it :was customary . for the sect of ·.Muslims · to ·v.vhi~h the 

·_ ~pplicant-belonged~-- He. had also filed s-ome other adqptiqn·d,eeds.: · 

execut~d by Muslim familtes of his community. The claim of the . -· 

applicant was. rejected_ by the departme~t mainly on the ground 

-. y - ·· . that there w~s no provision in the Muslim ~aw- for adoption. In the 

.said ~ase . the applicant relied· upon the decision- of Hon'b~e -

Rajasthan H:lgh Court delivered in the case of Ms.t .Bivi v. SyE3d Ali . 

-_: reported i~ 1997. (1) :R1R 757 and Keshan Singh' v ... ·state of 
. -

Ra)asthan _. and . O~s ·- . SBCWP No; 7356/20 U~. decid.ed . ori .· 

·10.05.20 13. The petitioners while relying up_on· the· above . 

judgments contended that under the· custoll'l:erY law; a Muslim_· 
. · .. · 

· · cou~d adopt a child even in absence of any .statutory _provisions .in . · 

this regard arid it has been re~ognized u~der the Muslirn ·Personal · · · 

. ·. . . . . 
LCl,W (Sha:riyat) Application Act, 1937. It has been·held by Hon'ble· 

. 1l . : . -Rajasthan High Court that if by virtue .ot customs,· ·Muslims hav~ -

·.·· system of adoption and if it has been :proved in accordanc_e·with 

. . 

law, such adqption can be taken as valid adoption·. 

8. In the .. case of Muktai Ahmed (supra) ·the judgment of-· 

. . . . . 

· Ma,dras.High Court in Moulvi Mohammaed v. Mohaboob .. Begum · 
. . . - . . 

reported in AIR 1984 · Mad. 7 w~s .J;"elied upon,. which. read~_· as -. 
. - .. ·.· 

under:~· 

. ; . -
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. _ ... 

·. "qt /s nf!edle~s to point out tha't custom must .be 'anei~izt' and the. ' .. · . . .. 
. . . burdeir of proofliesupo:rr the pqrty who sets. up tile ciistorri~. . .· •.· 

'. .· .. : Th·e custom. to hold good in law must be .i~aso~~bl~ ·anc{ th.e. · ·.. . .. 
. . . · .;fnajority atlea;tof any given. class oi person~ .in~t.-1o:ok. up·o~ it : ... : . · .. · .. 
. :_.as. binding: a~d.· it must.·be_ established .by· a·:.~e#es. o(vve!f_.···.' .. :-: . ~-- .. 
. . . known coizcordant and on th·e. wh~le con,tinuoizs ii2$.t~nc~~- ,, . . . 

·-.· .. -·. 

' . . .. ' ... 

·.. : .. r .' 0 

.. 9~:.·.·. ·:In· th~ ·case of AllacUn (s.upra) .·the petitioner cl~imed :to .be:·:,~. · .:.: .... 
- . . . ·. . . . :. ' . . : . . . .. ·. . ..... ·_.. · .. 

•' ... 
- ... -. 

. . 
-·.· 

· 'court .. r.ejected .. the . suif bttt the, .··Appellate Court · held thcd ·the: . · : .· · ., . 
. . . . . . 

· : · .. :.·custom· of adoption am~ngst- Muslims· of ·the are~(w·as p~~vailing ·. 
. . . . . . . . . . . . . . ·.. . . . : . - ·.· . . : . 

-. ··. 

arid the. adoption of appellant was held valid .. ·The i:nattex;went·up.:. 
0 0 ' ••• 0 0 0 0 0 0 'o ,• 0 L 0 0 0 Oo 0 

. . . . . 
,· . · · to I).ivision Bench .of the Board (;f Revenue and it was·heid.that by> : ·· ·. . . . . . . . 

. . . . 

· · .vi~tu·e .. of ··cti~tom~ .. ·the ·. Mohainmadan· also have the ·system o~ · · ·:·: · · . 
. . ·· .. 

. ·'· ... _ . .. .. . 
. . . . ' 

adoption and ~he Division ·Bench of the Board .has:. c~.lso helci ·that: ·. · : ·· · · . 
-.:'.' .· .. ··, . ' 

: -· ' 

''irr~specti~e of the fa~t that .Witnesses· in their .statements ha~e- · ....... · · 
. . . . . . . . . . ·. .. .. . . . ......... . 

. averred t~_at.. the custom. of adopt!on ·was. -~revalent.· in .'their·. 
. . - . 

. • . . . co.mmuriity· but in absenc~ of. independent 'witness~s .. tii~ adopt~oii .. 
. . . . -·.: ':· . 

... 

, ..... ·was not ~~~epted. " . The matter went up to to the· Supreme Coutt ~ : · .. 

. and Hon'ble_ Apex. Court. while relying. on the earlier de.cisions:··_·: · 
- . :· 

·· • has·categoricallyheld.as under:· 
. . .. · ·-. .· ' ... 

. . ~ .. 

.. . . . ... · . 

"Undoubtedly, tize Muslim Law in its pure .form .goveined of Shari'at ~; . , .. · ·. .· .. 
. . Hidiwa . does ·not recognize th~ principle ·of adoption;_ Hor;;,ever;-" .. · : ·· · 

. wherever there .exist ct custom ·amongst- the· Muslim community. whether . · :: ·. · . 
b}iway,qfa .familycizstom or by way of community custom. or by·way-~f·. 

. regipnal cu.siom .per~itting adoption amongst. Muslims,: ~uch· ad~ptjon : · .. . - .. 
· has been. reco!Jnized by the courts in India"· · . · . ' .. ·· 

. . 
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10 .. in the. c.ase o.f Shabn~m Has~mi (supra) a deClaration ·was 

· sought for recognition of the ~ightto adopt and to-~e ac:lopted as-a·· 

. furidani.ental· right with reference to Juvenil~ Justice .·(Care. arid 

· Protection of Children) Act, 19S.6 and the tules made th~~eitnder . 

. In the said-: c~~e. All India Muslim Personal Law Board was also 

J' · ·> · allowed .to intervene which contended that Islamic, law does J;tOt 

. ;recognise adopted child to be at par with biological. chilO.; 

: Hon'ble Apex Court has also quoted th~ submissions made by the . -... 

. ·Board as under:- · 

"Acc~rding to the. Board,. Islamic Law. ·professes: ~~at~is · 
. known· as the ."Kafala" system, under which: the.· chil¢1. is _ . 
. placed undera 'Kafil'.who·providesfor the wellb~ing. of th~-- . 

child 1ncluding financfal supp6rt and. t;hus is legally allowed· 
to take· care of the child though the cl::tild remains t}J.e ·.true 
d~scendant --~f his biological parents. and not that of the . 
''adoptive" parents. The Board contends that the . ''Kafala" · 
system which . is .. r.ec.ognized_ ·by· the· :united,. I\fafion's. · 
Convention of the Right of the . Child· under Article .20(3) . is·. 
one of the alternate ·system of child care contemplated by_·· 

· the JJ Act, 2000 and therefore a-direction should be issued to 
· all th~ · Child· Welfare Committees ·to· keep·_ in· .. mind and 
follow the prinCiples of Islamic . L~w before· .. : declaring :a 

·: muslim child· available for. adoption under· Sectio~ ·. 41 (5). _of· . · · 

the JJ Act, 2000." 

· 11. ·. In 'the .said case the provisions of Shariat Law were. ~either ... : · . . ·. 
. . . . . . . 

. :r:aised no~ discussed and therefore, we are. --o{ the. considered .. 

view that in· terms of Muslim Personal Law_ (Shariat) _Application . 

Act, 1937, the Muslims can ~lso adopt a Muslim· child if the: custom 
. . . . . . . . . . . . 

-·,.. . 



-~·. 
______ --.:. --~ -: _...;..- --.-~-- . 

~-,·--. 
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.. ~S.dESS' Sche~e, cannot b'e r~jected only. on tli.e·'giound th~i·:· 

there- is .no.-' provision of_ adoption in Muslim. Law.:- :We are· -in. 

agreement . with .. the'_ con~entions raised on:· b~:h:alf:: of. the . 

respond~nts·· that· the Tribunai'cannot- adjudicate th~ -~s~~e,-_o( .· _ 

__ : prevailing_ cu~tom in. the community or in the locality.to which tl1E~. 

-: : · _. ·applicant ·J::>elongs and. heavy bufden lies upoiJ. ·the. applicant. to -

· '· · proi/c:s· that the_ custom ~f adoption is. pr.evafling in his ~6~~tinity, _ .- .. _, · 
. . . . . ·. . . .. . . . . ' 

· as' th~ adoption hks· been recogniz_ed by Mohinmadan. Law .as_ an 

-e~qeption rather than rule-:-: Conse~ently, the ·pre~aie*c-~ qf this·_ 

,custorri·has to be' proved beyond. any shadow of d~:!lbt. .... 

12. . A9corditlgly~ the_ OA is· allowed and· the ·impugned 6rder 
. . .. . . . .. ·- . 

. _dat<~d. 25..09.2014 i~·_set aside and qua.shed. Th~ respondent~_.are .·. ·. 
. . . . . . . 

. ; .. '.'. ·.· 

. ditect~d. to seek . the evidence from the. applicant. in·. re$.pect. ()~.: 

,,._ ..,_, ··custom· of __ adoption prevailing .. in· his cornmu~ity ·_.and :after._· 

. ·_ . .-·satisfying to . this _.effect, they are directed'. to. reconsider the ... 
. . . . . . . . . 

.. . 

-•. applicati~n prefe~red by the. applicant un~er· .LARSGESS. S~h~me. .. 
. · 

within a period of o3:months from the date of receipt of'thi~ qrd_er' ..... 

·, . ·. · · TI1e.re _is no order as to co_sts.· 

[Praveen Mahajall.]. · 
·. ·Administrative Meml)er. 
Ss/-. · 

[Dr IYiurtaza ·Ali] -· 
Judic_lcll ~ember : 


