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Annexure-A/1 retiring the apphoant under sub rule (j)(i) of Rule .56 of'

Fundarnental Rules (herelnafter referred to as-F.R., for short) and in

- circumstance that the appllcant's normal date of superannuat1on is on the 30th

of June 2016 and elso for the reason that Tribunal is closing. for summer

‘holidays from 04th Juneé to the 01st July 2016.

2. Appllcant was a Section Ofﬁcer under the respondents workmg in the
office of respondent No.3. As per Annexure A/1 he was retired under the

provisions of clause (j) (i) of Rule 56 of the F.R.. Annexure-A/1 reads:

" "Indian Counsel for Medical Research

(Ministry of Health & Family. welfare)
Desert Medicine Research Centre -

New Pali Road, Jodhpur-342005

Ref. No.PF011(3)/86/DMRC/
Dated: 3rd February 2009
ORDER :
- Whereas the Dlrector In Charge is of the oplmon ‘that it.is in the
~ public interest to do so; :

Now, therefore, in exercise of the powers conferred by clause (j)(i)
of rule 56 of-the Fundamental Rules, the Director in Charge hereby
retires Shri S.K. Lotan, Section Officer with immediate effect, he
having already attained the age of 50 years. Shri S.K. Lotan shall be .
paid a sum equivalent of the amount of his pay plus allowances fora
period three months calculated at the same rate at which he was
drawing them immediately before his retirement. .
: ' ' L Sd/-. _
Director In Charge

3. . While challenging Annexure-A/1 and Annexure-A/2 in the p'reseﬁnt

- OA the applicant seeks relief as under:

“A. . By an appropriate order or: direction, the compulsory- -
retirement order dated 2/3.02.2009 (Annexure-A/1) and appellate
order dated 30.06.2014 (Annexure-A/2) may kindly be quashed and
~set- aside and the appellant reinstate back in service with all
consequential benefits.
~B. By an appropr1ate order or direction, the respondents may
* ‘kindly be directed to enquire the complete matter and thereafter, take
. the disciplinary action against the person liable for the same.
- C. Any other appropriate relief which this Hon’ble Trlbunal '
may deem just and proper in the facts and circumstances- of the case
*_may kindly be passed in favour of the applicant.

D. Application of the applicarit may kindly be allowed with
costs.”



4. | He had submitted appeal against Annexure-A/1 order to the Appellate -‘
Authority (respondent No. 2) vide h1s appeal dated 27. 08 2009.- However the
| Appellate Authorrty rejected the appeal vide Annexure-A/Z order dated 30th ,

~ June, 2014.

A 5 On an earlier occasion apphcant had challenged Annexure-N l order .
'before this Tribunal in OA No.65/2009. Notmg that the appl1cant had 'I
submlt_ted a representatlon (Appeal) before the competent authority on

_ A' 27 .08.2009 and that the samelwas received by the authority on 31.0‘8.2’_009‘,

this Tribunal disposed ‘Of OA No.l65/20t)9. wlth a di_rec_tion' that the |

responderltdepartrnent shall decide the said representation tzvithin 2 months,
permitting the,applicant to file additional documents before the Appellate

| Authority. It was in accordance with the aforesaid direction' Annexure-A/2

- decision was taken by the respondent No.2, in his capacity .as Appellate .

Auth'Orlty.. |

6. - Appllcant attacks Annexures-A/ 1 and A/2 orders marnly on the.

‘ground of mala f de motlve of some superlor ofﬁc1als in the respondent No 3

Centre and vrolat1on of clause (j)(i) of Rule 56 of F. R It is alleged that ;
Anenxure-lA/ 1-is an anti-dated order to suit the convenlence of respondent' |
No._l4 who had 'talcen charge of Dr.Ramesh Chandra Sharma (Re'sponden_t'

: NQ,tj)’,' According to the applicant Dr.Sharma had some mallce, toWards him

and' he with the connivance of respondent No.4 had issued Annexure—A/ I

. order It is further alleged that respondent No.4 had handed over the charge -

'. of D1rector-In-charge of the respondent No 3 Centre on 23 02 2009 vide

.
RO Y S P Vs ~Aaa~ ~



A-03 02. 2009 to'make it appear that they were .lissued during tenure of |
respondent No.4. Applicant states that the postal stamps on the envelope he
received Annexure-A/ 1 order and the cop1es of the despatch reglster ._'
| maintaine'd in the office of respondent No.2 would proVe that Annexure-A/ 1
order was not actually 1ssued on 03 02.2009 but on a later date He refers to .
page . Nos 109 and llO of the paper book and point out. that the despatch
: _'number noted on the rlght hand side of the document shows that it was _
mdeed dispatched on 25. 02 2009 not on 03 02.2009. Applicant states that
‘. the cheque 1ssued to h1m along with Annexure-A/1 order for. Rs 89, 974/

) " purportedly in lieu of the 3 months salary, was actually not. 1ssued on
03 02. 2009 as indicated i in the cheque (see Annexure-A/ 18 at page 189 of
‘the paper book) but it was issued only a later date. Referring to the
'attendance reglster for the month of F ebruary 2009 the copy of which is -
produced at page 216 of the paper book apphcant states that two of the 'l

51gnator1es in Annexure-A/ 18 cheque were not in station on 03.02.2009 and |

hence the'cheque was purposefully anti-dated to suit the. manipulated date in

o Annexure-A/ 1. Accordmg to the applicant all these shows the lack of bona'

‘ﬁdes on the part. of the respondent ofﬁ01als who had 1llegally concocted the_'
'anti dated Annexure-A/ l were bent upon seeing him removed from serv10e '

on account of the personal ill-will his superior officers have maintained

towards him.

7. The" respondents resist this OA by | generally COntending that the
applicant'-vva_s removed from service on account of the _fact.that he was |

- clearly ineffective in discharging of his responsibility as Section Officer in
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8 We: have heard Shii R.S. Shekhawat representmg Shn P S. Bhatl S
! : . [ L

Jearned counsel for the apphcant and Shr1 M S Godara learned counsel for ‘_

l
:

1nclud1ng the service records

L
f - L the respondents m extenso. Perused the record
Il n1ng hlS ACRs starting from 1991 to 2007 2008 We |

: -of the appllcant contai
i

o have also perused the ﬁle conta1n1ng the record of proce

: Rev1ewJ Commlttee whrch had evaluated the efﬁcrency, conduct and the

L e
. nature ‘of work- of the appllcant The aforesald ReV1ew Commlttee consists

. 'of a scrent1st from NIMR Delh1 and a sc1ent1st from

. from outs1de DMRC

. o ’
1.
9. !We take note that there was a drsc1pl1nary proceedlng 1n1t1ated agarnst

S ,
the apphcant culmrnatlng in Annexure-A/6 order passed by respondent No.5

| » . whlle he was holdlng of post as Ofﬁcer-m—charge award1ng him the penalty
: of compulsory retlrement Annexure-A/6 and the order of’ the Appellate

| PR Auth’onty were challenged by the apphcant here1n in OA No 108/2008 It .

o was |d1sposed of vide Annexure-A/S order of th1s Tnbunal (page 154 of the

paper book) quashlng the said order inter alza on the ground that Annexure—

. g
A/6| was not passed by the Director who could have been the appomtlng

© was thereafter the Arespond‘ents went ahead With setting up of a Conlrnlttee to

: Arevfiew the work and co'ndu.et of the applicant. -

c1rcumstances one by way of a pumshment aS per Rule 11 |
of CCS (CCA)

Rules after a dlsmphnary proceedin

gs and the other by way of exe
T I

edmgs of the L

I :
RMRC Jabalpur both_: o

| _
= Aauthorlty/ d1sc1pl_1nary authorlty, but was }by the Ofﬁcervln-charge Only ¥

101 The order of compul | ' :
pu sory ret1rement can be 1m -
Posed under two‘




Annexure A/l order the respondents 1nvoked sub-rule (])(1) of Rule 56 of F... =

R The rule reads

"56(/) Notwithstanding anything contained in -this rule, the
" Appropriate Authority shall, if it is of the opinion that it is in the
! public interest so to do, have the absolute right to retire-any
N ! Government servant by giving him notice of not less than three
' months in writing or three.months pay and allowances in lieu of
such notice: o '

@) If he is, in Group A’ or Group ‘B’ service or

post in a substantive, quasi-pernranent oF temporary'
capacity and had entered Government Service before
attaining the age of 35 years, after he has attained the age.

of 50 years; oo _
(i) in any other case dafter he has attazned the age of o
St five years.”

1L It is now‘well settled position that'only in public interest an employee
~can be retlred by 1nvok1ng the power under sub-rule (G)(1) of Rule: 56 FR In

* this case the apphcant obv1ously is at the age of above 50 years and hence is -

within threshold zone of retireabl-lity under Rule FR 56 of F.R. In Baldev

Ra] Chadha v. Union of India and others (1980) 4 SCC 321 Krtshna Iyer J.

| _ observed that the whole purpose of Rule 56 (j) of F. R is to weed out the '_

worth-,less without the punitive extremes covered by -Artlcle 311 of the- r

Constitut_i"on; It.'was.} eld that the validity of the order under Rule 56 F.R.

_ ,dep.end on its being supported by public interest and therefore»the authority -

in\toking the power under the said rule should disclose the material on_whrch -

" he relied' on and the order so passed shoul'd be reasonable.' to a man

redsonably instructed in the law [see Baldev Raj Chadha §upra) page 8+9].

It was further observed that the limitations of judicial power in this area’is
* confined to an’examination of the. material relied on by the 'competent |

‘authority to see whether a rational mind may conceivably be satisfied. that
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interest (see ibid). “The Aaforesaid exposition of the law relating to

_ compulsory ret1rement 1nvok1ng Rule 56 of FR has- further been repeatedly
: afﬁrmed by the apex court through several de0151ons In State of Gujarat v.
- Umedbhai M. Patel 2001 (3). SCC 314 the apex court held that the entlre‘

service record of the employee should be considered before determmmg that -

he has become a -dead wood. Tt was also held in that case tha_t even un=- . '
commurlicated entries in the ACRs can be taken into account. The apex

court cautloned that the- compulsory retirement under Rule 56()) F. R shall

" not be used a short-cut to avord departmental enqu1ry and that it should not

be imposed as a punitive measure.

12. Learned counsel,for the respondents Shri M.S. Godara _referre'd-to

Union of India and others . Dulal Dutt (1993)2 SCC 179, wherein a Full -

Bench of the apex court placed reliance on the court's earlier dec1s1on in

' Baikuntha Nath Das and another v. Chief District Medical Officer, i

_ 'Barzpaa’a and another (1992) 2 SCC 299 In Baikuntha Nath Das case the. ‘.

apex Court observed

_ ~ “An order of compulsory retirement has to be passed by the
" government on forming the opinion that it is in the public interest to
retire a government servant compulsorily. The order is passed on the
subjective satisfaction of the government. The government (or the
Review Committee, as the case may be) shall have to consider the
entire record of service before taking a decision in the matter —of
course attaching more .importance to-record of and performance
during the later years. The record to be so. considered would
naturally include the entries in the confidential tecords/ character
_ rolls, both favourable and adverse. There may be number of
remarks, -observations and comments, which do not constitute
* adverse remarks, but are yet relevant for the purpose of F.R.56 (J ) or
arule correspondmg to it. :
An order of compulsory retiremerit is not a pumshment It 1mp11es'
no stigma nor any suggestion of misbehaviour. Principles of natural
Justice  have no place in the context of an order of compulsory
retirement. Since the nature of the function is not quasi-judicial in
nature and bhecause the ‘action has to he faken on the Sihiective



. However thls does not mean that Jud101al scrutiny is.

excluded altogether While the High Court or the Supreme Court

' would not ‘examine the matter as an appellate court, they may

_ interfere if they are satisfied that the order is passed (a) mala fide or

(b) thlat it is based on no evidence or (c) that is it arbrtrary-m the
senseithat no.reasonable person would form the requisite opinion on -°

. the given material; in short, if it is found to be perverse order. The

: ,remedy provided by Article 226 is no-less an 1mportant safeguard ‘
Even with its well known constraints, the .remedy is an effective -

' check agalnst mala fide, perverse or arbitrary action”

13 . The above dictum'_ of the apex court rulin‘g mandates that the order of

 compulsoty retirement invoking Rule 56 FR should be an ‘action taken.on the . - -

subjectivef satisfaction of the authority -based on objective consideration,

wrthout arbltrary exercises of power or w1thout non—apphoatron of m1nd It i is |

) clear from the Dulal Dutt dec1sron of the Full Bench. of the apex court that the |

l

| order ret1r1ng an ofﬁcral under Rule. 56 (J) F R be1ng not a punrshment need |

not be a :'speak'lng_ order and that there is no room -for 1mport1_ng~ the audz

. alteram partrem principle of the natur_al justice.

14. We had the advantage of perusrng the service record of the apphcant- =

‘contarnrng his ACRS . We note that the apphcant had good‘ entrres in the h1s

. -ACRs of 1991 to 2004-2005, but subsequently all hlS entrres were erther o

average or 'below average with a lot of adverse comments on h1s attltudes -

I towards'-'vvork “his is. caste mi-ndedness and tendency for avoidance of duty.
As observed by the apex court.in Umedbhaz M. Patel (supra) even the un-

: communrcated entrres can be taken into account. However in thls case the- :

' applican’t has no case that ACRs were not comniunicated to him.. MoreOVer as

observe_cfl by the apex court in Baikuntha Nath-' Das the competent authority

"'retirin'g_‘an officer under sub-rule: ()@ of Rule_'56 FR shallf have to consider-

tha antira racard af the cervice attaching more imnortance to the record of .
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part of respondents while taking a decision of retiring h1m under Rule 56 FR |
on the basrs of hrs recent conﬁdentral records It is worth not1c1ng that through
the ACRs of the apphcant in the early years of service were good as he
crossed 50 years he began to develop the tendenc;r of unsuitabiht); for‘.. .

continuance in service, gradually becornlng. a 'a’ead wood' in so far as

~ efficiency in service in concerned.

15. The report of the Review Committee dated 24.12.2008 produced by the o

| 1earned'counse1 for the respondents- for our perusal also has come down

heavily upon .'-the efﬁciency, conduct and caste-,ridden»attitude of 'the applicant.
They found that the apphcant was tainted w1th the followmg characterlstics
- (i) .' does not comply with the-orders of hls superior |
(ii) disobedient . |
(iii)' non-performance of .a.ssigned dnties
(1v) | non co{operative to his' fellow colleagues
_ (v) éive caste colour to all 'administrative matters

- (vi. lack of supervisory capability.

| " 16. The Re{(iew Committee came to the conclusion:

““Under the. circumstances explained above, the
-above comumittee is of the opinion that Shri S.K. -
Lotan is .-highly -incompetent, disobedient,
undisciplined officer trying to gain advantage of
_ b'eing Scheduled Caste in every trivial office matter
giving caste colour which is very. unfortunate A -
suﬂiczent time of one & half year was given to him to
improve himself, which he failed till date. Thus to-
create a good congenial working atmosphere the
commilttee recommends stringent disciplinary
punishment against Shri Lotan in the form of either

1..  Compulsory Retirement under FR-56(j) or :
2. Other: capital punishment like dismissal from the
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| 17 ' Learhed couns'el for the applicant ~submitted that the Review Corrimitt,ee -
has done its work behlnd the back of the apphcant and that no’ copy of the -
: report was grven to h1m However in the light of the Bazkuntha Nath Das

_decrsron there is no room for 1mport1ngthe audi alteram partrem rule of i 1n |

natural Justrce in a case of compulsory retrrement under FR 56 (])(1) as it does ',

. not amouht.to a stlgmatrc pumshr_nent._

18 ‘Learned counsel for the I?espondéhts.fdyirigoh another de’c'iéidrl"O_f the .

apex'cou‘rt in Unio'rz of Indt'a v. Ajoy Kumar Patnaik (1995) 6“‘SCC 442.

submitted, that if the decision of competent authority is based on sufficient.

" material and has come to the conclusion that the officer has no impeccable.

ihtegrity and absolute devotion to duty for further continuation in service, the -

“authority can take decision to compulsorily retire the officer, if he is of

opinion that continuation of such officer is not in puinc interest.

" 19. Learend counsel for the apphcant rehed on Narasmgh Patnazk V. State

—-of Orlssa (1996) 3 SCC 619 S. Ramachandra Raju V. State of Orzssa 1995 3

SCC (L&S) 74 and also dec1s1on of the co- ordrnate bench of th1s Tr1bunal 1n_,

George Felzx Mam V. Umon of Indza and others 2006 (91) SLJ 225 CAT in

support of his contention that if there is 1llegahty while exercrsmg the powers -

un_der FR 56 the Courts/Tribunals can interfere by judicial review. Po_inting- ,.
_ out' that the impugned AnneXure-A/ 1 Orde,rl and the 'cheque; i‘s'sued to:'the" E

- apphcant were back dated and were w1th a view to ensure that the apphcant is.

Nolp >

- .retrred before the departure of respondentﬁfrom DMRC, the learned counsel‘_ |

~ .1 L '__“_J.r

. .o, .
—emdim cem Attt
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20. - Hmévever on a perusal of the record produc_:ed by'the r¢Sp‘o_ndents‘ and in- |

the light of. séwice‘ records o‘f.the applican't inclﬁding the Revi'ety- Comrﬁittee’s |
fépot’t,'We".ate of the view that thé_compe‘tent éuthority of. respondéhts had"
relied_t)n- s@fﬁcient méterials to come to the ,conclusittn that the ;tpplicarit_
des_érve's 6 be .reti’red by invoking tvower un’d'er" Rule 56 (J)FR It was al:so,' .
argued by,lthe -leatfnett counsel that Anneiu'r.e—A/ 1 was issued by.'respo.riden:t‘

No.4 who is an Aincompetent authority merely holding . the .chargé of the

Director. We are not impressed by that contention '-bei%e/ at the time of

- issuing Annexure-A/1 respondent No.4 had all the power/\ of the Director. .

21. It has to be notéd further that though Anexure-A/ 1-_orde_r._ was recé_ived

by “the applicant only later‘,.'_ the respondents Werév i_rlqline"d"_ to treat 'hiﬁsﬁ_ -

7r.etireme.1'1tr only w.e.f. 25.02.2009. All these indicate that there was a

conscious decision taken by the respondents, based on material which in our

. opinion is :qtlite teasonable and sufﬁqiént to-arrive t.lt the t}ecision of '_reti.i‘ing
the applicant.. |
2. tIn tli}e rééult the OA is 'disrriissed. ‘Parties shall suffer _their own éosts.’ n
23, iBef(,')re parting With ttlis case we note with.conster‘nation that -ce_rtain acts
| of the 'then‘ itlcumbent of respondent No,2, vt/htch 1n our ot)init)n; tantarr'lot;.l_ht to- -
" | I.owettng t}jlé'authoritonf this Tr,ibunal' in the eyes of the public. -

-~ 24. " Applicant had produced Annexure-A/49 a certified photocopy of the

intefnal' file notiﬁgé which appears to have been obtained under the Right to

" Information Act 2005, as seen from an endorsement at the left hand corner of

~rs oo~ . « = . -



13

seen computer—typed at page 26l of the paper book: The relevant port1on of

_the reasomng for the demsron taken by the D1rector General ICMR reads

"The undersigned has reviewed the matter pertaining to case filed by Shti

" 'SK. Lotan, former -Section Officer, DMRC, Jodhpur vide OA

n0.108/2008 wherein Hon'ble CAT, Jodhpur had quashed the orders
passed by disciplinary authorities (Ofﬁcer—mcharge DMRC, Jodhpur.as: -

~ well as appellate authority (DG, ICMR), CAT has based its decision on

two grounds i.e. initial order was without Jur1sd1ct10n and . w1thout

adequate reason as well, .

“1. - First mterpretauon of Dr. R.C. Sharma, being only
Officer-Incharge, not the Director, hence he cannot be the
appointing and consequently the disciplinary authority. This
interpretation of CAT needs to be challenged as Officer-Incharge
has all the power for appointment and- disciplinary authority .
against group 'B', 'C' & 'D' employees.” Apparently the order - -
appointing Dr RC . Sharma (di.11.04.2002 ‘was -up to
31.03.2003). . R.C, Sharma continued to be the Ofﬁcer
Incharge durmg the period from 01.04.2003 t6 26.03.2009 and

-, took all the decisions as before. It is implicit that he continued to
enjoy same powers and had same responsibilities as he originally

" had. If Dr.R.C.Sharma did not had the powers of the Director, -

. then obviously. the powers for the same’ vested with Director

~ General as the organization (DMRC in this case) or any other
organization cannot run without a Head (Acting or regular).
Further, more acceptance of this erroneous and flawed decision

- of the CAT will make all the decisions. taken during that period
null and void creating an unprecedented situation. Hence, we
have to contend the right status- that Dr. R.C. Sharma as an
Officer-Incharge had all the powers during this period which

-were delegated to him at the time of his initial appointment
unless there-is some order to the contrary or someone else was
-appointed as an Officer Incharge by the DG durmg that perlod
No such date has been made available to me.

. Sd/-28.07.2011
V.M. KATOCH
DIRECTOR-GENERAL, ICMR

- (emphasis supphed) R

25. Though the above file 'r.ro'ting.is“ an internal commuhieation,.it has to be. B

| noted that the same was written by a high rankirlg official i.e. respondent No.2.

It being a part_ of the file notlngs, is likely to be read by the other officials in

. the lrierarchy.' When a copy of it is issued under the proVieioné of .RTI-AC-t-'

2(')05,. it becomes -all the more éusceptible‘ for being seen -and read by



-fdomarn the “tenor of the language used by Shr1 V.M. Katooh the then o
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contemptuous attitude towards the decishion of the Tribunal in OA

No.108/2008.

26 Being,' a | j.ud.i'c‘i‘a-l -authority ) established .nnder: the Admrmstratrve o
.-Tribunalsli Act‘19t§5, this Trrbunal'e:Xereises'the' vpowers .Vested. in' it under
B .Se‘ction'ld of the said Act' In order to ensure that the orders‘of this Tribunal
ar are-to be obeyed by all ooncerned the power of pumshment under Contempt of o

. ,Courts Act 1971 also has been Vested in th1s Tr1buna1 unlike in the case of the‘ .

o
other Tribunals established under Article 323-A of the Constitution of India. |

27.  Inour \riew | page 261 of paper book-being now a'vaila'ble in‘.the‘ 'public - |

| mcumbent of respondent No 2 in the aforesard ﬁle not1ng has become potent to '

t

- lower the authority of this ‘Trrbuna_l in the eyes of the general pubhc_.. If the sa_rd ._
. -_of'ﬁciaqu is not taken to task, the tendency to make intolerant remarks' on_"the

court 'Verdiots will perpetuate amongst the officials of the posterity, ultimately

. _' leading to a situation that the orders of this Tribunal 'wil.l, be'sidelined by such | _

i

officials.
28;' Hence we direct the. Regrstry to issue notice to Shri V M. Katoch the'
| ‘then ]Dlrector-GeneraI ICMR through respondent No.2 Director General :

. _ICMR Ansari Nagar New Delhi- 110029 drrectmg the former to show cause

Awhy he should not be proceeded against under the provisions of Contempt of

Courts Act 197 1. Respondent No 2 shall cause the notrce to be served on Shri

V. M Katoch in his present address by Reglstered Post wrth acknowledgement

due and shaII send a report of comphance to th1s Tr 1bunal

o



bty

e Post;the matter on 12th August 2016 for appearance of the sa1d person':'

and to show cause, as ordered above. A copy of this order shall also be

| “annexed to the not1ce 1ssued to. Shrl V. M Katooh

I, M
[U Sarathchandran]
J udlclal Member '
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