Reserved bn 04.02.2015

JODHPUR BENCH, JODHPUR

Original Application No.430/2014

Jodhpur, this the 18" day of

CORAM|

Hon’ble I:V[s. Meenakshi 'Hobja, Administrative Member

CENTRAL ADMINISTRATIVE TRIBUNAL

February, 2015

Daya Shz;mkar Vijay S/o Shri Prabhu Dayal, aged 38 years, posted to KV

No.1 (Aﬁ), Jodhpur, R/o Temp. KV (AF) Quarters, Jodhipur.

By Ad\llo%cate: Mr. K. K. Shah.

. Versus

_l.....Applicant

1. Kc::ndriya Vidyalaya Sangthan through Commissioner, 18, Institutional -

Aj‘ea, Saheed Jeet Siﬁgh Marg, New Delh-110016.

p

4 By Ady

3 Gandhi Nagar Marg, Bajaj Nagar, Jaipur-302 015.
hri R.N. Malodia (PGT-History) KV No.l (AF), Ja

rincipal.

2. Dy Commissioner, Kendriya Vidyalaya Sangthan (Regional Office),

dhpur through

...i1...Respondents

ocate - Mr. Rajendra Katariya, counsel for respondents No.1&2.

Mr. Jamil Khan, counsel for respondent No.3.

ORDBER

he present OA has been filed by the applicant under Section 19 of

the Ad&ministrative Tribunals Act, 1985 seeking following reliefs:-

I“In view of above submissions, the applicant most respectfully prays

that this OA may

. Akindly be allowed with costs and by issuance of an appropriaie O der or direction .the

; %impugned order dated 18.11.2014 (Annexure-A/1) may kindly be quashed and set a‘side

Yand the applicant may place be directed to be posted at Jaipur.

| Any other order favourable to the applicant may also kindly be passed.”




2. The facts of the case as averred by the applicant are that after

completion of hard area tenure at Jaisalmer he was transferred and posted to

his choic;

relieved ¢

place i.e. Jaipur vide order. dated 10.05.2013 (Annexure-A/3) and

n 14.05.2013. But shockingly, after staying for about one and half

years o_nl?y at Jaipur, the applicant was transferred from Jaiplr to Jodhpur

vide ordefr dated 18.11.2014 (Annexure-A/1) and after working hours and in

his abslelilce the applicant was relieved vide order dated 18.11.2014

(Annexiur;e-A/2). The applicant had ‘0’ "displacefnent countsjas on choice

posting'to Jaipur after hard area tenure, he had put in just about one and a

half years?

of services at Jaipur, whereas the respondent No.3 who has been

transferred in his place has six displacement count and 8 traznsfer counts.

However!

as per policy dated 19.06.2014 no one can be d’ispl:aaced who has

10 or leés displacement counts and an employee who is transferred after

completion of hard area tenure is given full tenure at choice pjlace and only

after thatthe may be transferred if displacement counts are 10 or more. There

b
arc H’lOl'e;

i
|

PGT (History) teachers who could have been transferred from

Jaipur 'w:ho have more displacement counts than the applicant. It has been

furtherav

erred that from the perusal of transfer order of the applicant at

Annexure-A/l it cannot be made out as to where the applicant has been

f

posted as there is no KV No.l Jodhpur by itself as there are two KV No.1 at

Jodhpur E‘one KV No.l Army and another KV No.l Air Force). Therefore

~ the apbliicant has averred that the transfer is totally illegal and against the

transfer é;uidelines and prayed for the reliefs as mentioned in para 1.

3. By

way of reply, it has been averred that Transfer Guidelines of the

organiZa‘tion were promulgated as part of its policy and essentlally meant for
| .

L
|




&

its admiﬁiétrative affairs. The provisions in the Transfer Guidelines do not
confer any; right on the employees in the matter of transfer. Tl('ansfer is an
incidentgo;f employment and therefore employees are bound| to undergo
transfers’béeing made by the organization at any place Within: the Icountry wifh
no optio:'nf, for the employees, except in respect of certain contingencies
speciﬁcall?y visualized in the Trénsfer Guidelines. All transfers either on
requést 01{ in public interest or on administrative grounds are m_ada as per the
Transfer! :Buidelines of Kendriya Vidyalaya Sangathan duly approved by
Board of (Jovemms (BOG). Accordingly, the apphcant has been transferred
from tlll}q to time to various places and as per the requirement of KVS as per
the then; T‘ransfer Guidelines of KVS. it has also been averred 1Ihat no tenure
has bee!n iprescrjbed by KVS for teaching posts and the transfer order date.'d'-
18.11.2:01:4 (Annex. A/1) and relieving order. from KV No. 3 (Jaipur to KV
No. 1 (2&SF) Jodhpur on 18.11.2014 (Annex. A/2) has been issued by
competierglt authority in public interest and is well justified and wholly very
well sﬁs;ainable by law as it is well within the purview of the transfer
guidelijrlés of the KVS. Thé transfer order is perfectly legal, vlalid, justified,
withoult iaerversity and thoréugh appreciation of facts and material available
on recor;d and further issued after proper consideration of record and in
accord‘arilce with the law governing the ﬁ‘eld which deserved to be sustained
and mla1intamed by the Hon’ble Tribunal. The criteria for calculation of
Transfef Counts & Dlsplacement Counts and method for ReqL lest Transfer &
Adminis}trative Transfer are clearly defined in the existing transfer guidelines

of KVIS;. It has been reiterated that the applicant was duly served with the

transfer|order dated 18.11.2014 (Annex. A/1) as well as relieving order dated




e —

-
wf

9—’“/

18.11.2012

| (Annex. A/2) personally and upon the application made by the

disbursed

contention

i

|
applicant ﬁ
fr

or sanction for Transfer TA, an amount of Rs 30,000/- was also

to him vide cheque dated 18.11.201 (Annex. R/4) and therefore the |

regarding non communication of transfer order are baseless and

merits rejection. The applicant was very much aware about fthe place of

posting as

mentioned

it is evident from the present OA as the applicant; himself has

in the address as posted to KV No. 1 (ASF) Jodhpur. Hence,

from the facts, circumstances and material available on record!it is evident

that initiati

1S a gross!

on of thelitigatioﬁ by way of present application by the applicant

misuse of process of Court, therefore, official respondents have

prayed thaf;t OA merits rejection at the very threshold with exemplary costs as

being without substance and merit.

4. C(:)u'nsel for the respondent No.3 did not file any reply, but submitted |

during thé

hearing that he adopts the reply of the official respondents to be

his reply. %He also submitted official documents relating to the Transfer of

!
respondent

1 (Air F Qr?:

5. Hear

No.3 and his relieving from KV No.3 Jaipur and joining at KVS
e) Jodhpur.
d the parties. Counsel for the applicant contended that the

applicant had completed his tenure at Jaisalmer, which is a hard tenure area

and waslpfosted to Jaipur, his place of choice on 10.05.2013 (Annexure-A/3).

Howeveir, ljust within a short period of one and a half years, the applicant has

been trarfsferred from Jaipur to Jodhpur vide order dated 18.11.2014

(Annexuré-

A/1). He further contended that a bare perusal of the impugned

order Annexure-A/1 would clearly show that has been issued in sheer haste




i

because 1
Jo‘dhpur' tl
|

KVS No,|

strangely 1

t has not been mentioned in the order as to which KVS No.l
1e applicant has been posted as there are two KVS 1 in Jodhpur i.e.
1 (Army) and KVS No.l (Air Force) and further, it has been

mentioned that the applicant is not entitled to trarisfer benefits

though the transfer stated to have been made in public interest. However, the

applicarjlt ;bfcing a disciplined soldier found out that he has been transferred to

KVS 1 (/;\F), Jodhpur, from where the respondent No.3 is transferred vice

him and Zfortunately TA/DA advance was given by the Principal of KVS-3

i
'
{

Jaipur. 'Counsel for the applicant contended that though the transfer is said

i
{

to have béen made in public interest, it is in effect a complete violation of the

transfer, guidelines issued in 2014-2015 wherein for a request transfer 3

condition%s are required to be met i.e. there should be at least 50 transfer

| . .
counts,, one year of service and the person should have applied for the

transfer. |In this case there is nothing on record regarding fulfilment of these

conditions by respondent No.3 but his request transfer has been made and he

has displaced the applicant who had 0’ displacement count. As per

provisi(:)rEls of the Transfer policy, as may be seen in notice dated 19.06.2014

(sublnittéd during the course of the arguments) for inter station request

transfer, | in order to accommodate a request transferee,

10 to above’

displaceﬁnent counts have been fixed for displacement but the applicant has

been dliséplaced and transferred even though he had only ‘0’displacement

count. , '

0. Cé)unsel for the applicant further referred to the reply lof the official

respondents in which it has been mentioned that the transfer eif

ther on request




or public
Guidelines

further tha

nterest or administrative grounds are made as per the Transfer
of the KVS duly approved by the Board of Government and

t the transfer is petfectly legal, valid, justified, without perversity

and thorouigh facts and material available on record and further issued after

proper consideration of record. But despite the pious statement the

respondents have clearly violated their own policies and guidelines by

transferring the applicant within one and a half years of his joining at his

choice posting, and in the reply there is no reference of exercise of powers

under para 13 of the Transfer Guidelines which provides for|relaxation of

any of the guidelinés. CQunsel for applicant further cc ntended and

emphasized that in any case power under any provision, whether under

Article 71 of the Education Code or the Transfer Guidelines have to be

_exercised in a judicious and fair way and not in any arbitrary manner.

Counsel {for the applicant a‘i_so contended, with reference to page 19 of the

reply wherein it has been mentioned “that initiation of the litigation by way

of present application by the applicantis a gross misuse of pracess of Court”

that such observations are highly objectionable, because actually it is the

applicant in whose case policy guidelines have been violat

ed and he has only

taken recourse to litigation to protect his genuine case and there is no misuse

of process of Court whatsoever. Counsel for the applicant also contended

that the official responderﬁs in their reply have not specifically clarified or

denied |that whether there were other persons at Jaipur

Station in PGT

(History) who had higher displacement counts than the applicant. In view of

the above, counsel for the applicant

prayed for allowing thel OA and setting




aside Annexure-A/1 and directing the respondents that the

pbsted at Jaipur.

applicant be

7. Per contra, counsel for the official respondents submitted that though

not mentioned in the written reply, the transfer has been made i

n accordance

with Para 13 of the Transfer Guidelines and further contended that as may be

seen, from Annexure-R/1 it is clear that the transfer order date

d 18.11.2014

(Annexure-A/1) was served on the applicant on-18.11 2014-itself and he was

relieved on the same date (Annexure-R/2) and as per Annexure-R/3, the

applicant himself applied for advance of Rs.40,000/- on 18.11.2014 and a

cheque for Rs.30000/- was also issued (Annexure-R/4) and the

applicant has

joined his| duties on 28.11.2014 at KVS 1 Air Force Jodhpur| Respondent

No.3 whojwas transferred to Jaipur joined his duty on 19.11.20

14 at KV 03,

Jaipur. Counsel for respondents contended that the applicant in his OA (filed

on 24.11.2014) and also while seeking interim'rel—ief on 24.11.2014 did not

bring to the notice of the Tribunal that the transfer order had
served onlhim on 18.11.2014 and he was relieved on the same
from Annexure-R/1 & R/2) and he had even applied for TA

18.11.2014 (Annexure-R/S)vto join his posting KVS at Jo

already been
date (as clear
advance on

dhpur while

quoting the transfer and relieving orders dated 18.11.2014. Als regards not

being entitled for transfer benefits as mentioned in the transfer order

Annexuré-A/1 the Principal while considering the matter himself sanctioned

the TA atvance and the applicant himself found out that he was posted to

KVS 1 (AF), Jodhpur so it cannot be accepted that he could not know where




he had been transferred. In view of the above position, counsel for the

respondents prayed for dismissal of the OA.

8. Counsel for the respondent No.3 submitted that he adopts the reply

" filed by the official 1'esp0ndjef1ts and further submitted that as letter dated

78 11.2014 of KVS No.3 Jhalana Dongrt, Jaipur shows that the respondent

‘No.3 has already joined at KVS No.3 Jaipur on 19.11.201%4 after being

relieved bn 18.11.2014 from KVS No.1 (Air Force),‘ in pursuance of his

request transfer order dated 18.11.2014 and prayed that respondent No.3 may

not be disturbed (above documents submitted during the course of hearing).

9. Cdnsidered the rival contentions of the parties and perused the record.

It is clear from the record that the transfer order dated 18.1 1.2014 of the

applicant issued in public interest from KVS-03 Jaipur to Jodhpur KVS 1

(Annexure-A/1) and the transfer order of respondent No.3 from‘ Jodhpur

KVS 1 |to KVS-03 Jaipur on request basis are vice-versa and reciprocal.

Further, it apparently does appear that Annexure-A/1, which is the transfer

order dated 18.11.2014 of the applicant has been issued in some haste and

with ertjors because the complete address of the school to which the applicant

has been transferred has not been mentioned, and though| the transfer is

stated to be in public interest, it has been mentioned that the|applicant is not

entitled to any transfer benefits as per rules; though it is alsp on record that

subsequently the applicant was granted TA advance as per Annexure-R/4 in

view of his application for advance at Annexure-A/2 and the applicant could

also come to know to which KV 1 Jodhpur i.e. KV1 (Air Force) Jodhpur was




-~

where he

slip/ clari

10. It
19.06.201

transfer,

fication in this regard.

4 that the persons to be displaced, to accommod

have to have a minimum of 10 displacement counts

was posted. The respondents, however, did not issue any correction

1s also noted that as per transfer guidelines and letter dated

ate a request

but as per the

averments of the applicant he had only ‘0’ displacement coun't and this has

not been

have alsa

PGT (History) at Jaipur with higher displacement counts than|

regarding

not denied or clarified whether there were any- stat

the relieving and joining of the applicant. Furthe

denied specifically by the official respondents. 'Th(i-: respondents

on seniors of
the applicant

r, though the

counsel for the respondenfs contended that order has beer issued with

reference

to para 13 of the Transfer Guidelines which provide

for relaxation

of any or all guidelines but there is no mention of the same fin the written

reply not

which bears the number No.11046/2014-15/KVSIHQ) /Estt-II

11. Regarding serving of the transfer order and relieving , i
the applicant was served the transfer order dated 18.11.201

itself (Annexure-R/1) and he was also relieved on 18.11.201

R/2) and

advance,

he has himself recorded these facts in his applic

as at Annexure-R/3. But in this OA, filed on 24.1]

para 13 has been referred to in the file number in Annexure-A/l

VIP.

t is noted that

1 on that day

4 (Annexure-
ation for TA

2014 |, it has

~been mentioned that “the Principal KV No.3 Jaipur did not communicate the

transfer jand the relieving order to the applicant till he ensured that the

respondent No.3 joins af Jodhpur”. Tt is seen from letter dated|28.1 1.2014 of

KV No.3 Jaipur that the respondent No.3 joined there on 19.1]

2014 and the




(9

~ himself a

applicant

18.11.2014 as evident from Annexure-R/1 & R/2 and base

with regard to the transfer order and the relieving order. Th

from thel

orders on 18.11.2014 itself and on that basis he-him_self applie

on 18.11
applicant

postings

12, It
and Cout
m\alaﬁde'
the prese
however
applicant
displacen
position j

PGT (His

counts an

half years of joining at Jaipur ( his choice place after hard ten

is no clarity about exercise of power as per Para 13 of

Guideline

responde

‘about the

10

was served the transfer order as well as reliev

record that the aiaplicant was served the transfer
2014.  From the above position, it appears c
and the respondent No.3 have joined their respect

on the basis of the transfer orders made in their respect

s a settled principle that the transfer is an incidence

t/Tribunal should not ordinarily interfere unless ther

nt case. Therefore, while not setting' aside the Anng
considering the facts and circumstances of the
has averred that he been transferred though
aent count and that the official réspondents have not
egarding displacenment counts of the applicant, or whe
story) Teacher at KVS’s at Jaipur Station had higher

d that he has transferred in the mid-session barely a

nts. Accordingly, respondents are directed to inform

reasons and grounds for his transfer in mid-sess

ing order on

1 on there he

pplied for Rs.40,000/- advance on 18.11.2014 itself (Annexure-R/3)

us, it 1s clear
and relieving
d for advance
lear that the
ive places of

live regards.

of the service

e 1S a proven

or gross violation of the guidelines and this not appears to be so in

3xure-A/ 1 but
case that the
having ‘0’
submitted any
ther any other
displacement
'ter one and a

ure) and there

the Transfer

s, it 1S deemed just and proper to give certain directions to the

the applicant

jon, from his




11

choice place of posting just within one and half years, anéi whether the
transfer iorder Annexure-A/1 was issued as per para 13 of the Transfer
guidelinei-s and the matter was processed after due conszfideration and
thorougﬂ appreciation of facts and these issues were also coﬁsidered while
issuing tihe request transfer order for respondent No.3, as thei two transfers
are vice %versa. The information with relevant details may be communicated
to. the apéalicant within 2 months of the date of receipt of a copy of this order.

;
Thereaftér, if any, grievance remains with the applicant, he may approach
the apprc%priate forum as per law.

!

Acgcordingly, the OA is disposed of as stated above with: no order as to

COSts. |

o~

| [Meenakshi Hooja]
? Administrative Member ;

Rss






