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CENTRAL ADMINISTRATIVE TRIBUNAL
- JODHPUR BEN CH, ]'ODI-IPUR

Original Application Nos 290/00046/2014,
130/2013,
464/2013,
465/2013,
492/2013 &
.- 831/2013

Order Reserved on: 18.09. 2015

Jodhpur, this the 27th day of October, 2015

CORAM

Hon’ble Ms. Meenakshi Hooja, Administrative Member

OA No.290/00046/2014

1.  Karan Singh Bhati s/o Sh. Shankar Singh Bhati, aged ,ab’o‘ut':z.!.)

yedrs, resident of Kalka Mata Mandir Road, Maderana -
Colony, Jodhpur, last employed as Casual Peon in the office

of Additional Director, Income Tax Investigation, ]odhpilr '

Om Prakash s/o Sh. Papsi Ram, aged about 33 years
\*res1dent of Harijan Basti, Masuria, Jodhpur, last employed as

?Hector Income Tax Invest1gat10n Jodhpur

4 7 o . Applicants
S 4 R

Versus

1. Union of India through Secrétai‘y to Govt. of India, Ministry -

of Finance, Central Board of Direct Taxes,; North Block, New
Delhi. '

2. The D1rector General Income Tax (Invest1gat1on), Central,
New C.R. Bu11d.1ng (Annexe), Statute Circle, B.D. Road
Jaipur.

3. Income  Tax Off1cer (Inv), Room No. 22, Aayakar Bhawan
Paota-C Road, Lal Maidan, Jodhpur

‘%Jasual Safaiwala/Sweeper in the - office of Additional




T Respondents
By Advocate : Mr. Sunil Bhandari '

OA No.130/2013

Kishan s/o Shri Bhanu Lal, aged about 35 years, resident of
Outside Viswakarma Gate, Mukta Prasad Colony, Harijan Basti,
Only Gajner Road, Blkaner, at present employed as Casual
Chowkidar, in.the office of Assistant Commissioner of Income Tax
(Central), Bikaner.

....... Applicant l

By Advocate: Mr. J.K.Mishra

' Versus

1. Union of India through Secretary to Ministry of Finance,
Govt. of India, Central Board of Direct Taxes North Block
.New Dellu

; 2. Commissioner of Income Taic (Central), 2™ Floer,, New
P C.R.Building (Annexe), Statute Circle, B.D. Road, Jaipur.

3. Assistant Commissioner of Income Tax (Central), Aayakar
Bhawan, Rani Bazar, Bikaner

: ' _ ........Respondents
By Advocate : Mr. Sunil Bhandari : - : -

* OA No.464/2013

Narendra Meena s/o Sh. Gokul Lal Meena, aged about 29 years,
resident of Kalandrapura Tehsil-Devli, Distt. Tonk, last.employed
as casual Chowkidar in the office of Income Tax Officer, Nagaur

_ s Applicant
By Advocate: Mr. ].K.Mishra |

Versus

\
,l \‘Umon of India through Secretary to Govt. of Ind1a Muustry

+ pf Finance, Central Board of Direct Taxes, North Block New
Jelhi.




3. Chief Commissioner of Income Tax, Paota —C Road, .]odhpur _

C i Respondents
By Advocate : Mr. Sunil Bhandari

OA No.465/2013 -

1. Devi Lal s/0 Sh. Dala Ram aged about 25 years r/o Village

and: Post Moongra Via Balotra, Tehsil Pachapadara Distt.

' Barmer, r/o at present employed as Casual Computer

é” Operator in. the office of Income Tax Officer Ward, Balotra,
Distt. Barmer.

2. Deepa Rams/o Shri Raju Ram, aged about 26 years, resident
of Near Income Tax Department, Balotra Distt. Barmer, at
present employed on the post of Peon works in the o£f10e of
Income Tax Officer, Balotra Distt. Barmer

3. Ratan Lal Acharya s/o Shri Hira Lal, aged about 35 years,
resident of Acharyaon Ka Bas last employed on the post of
Peon works in the ofﬁce of Income Tax Officer Ward,
Barmer.

_ L e Apphcants
By Advbcaté:» Mr;:; J.K.Mishra |

Versus

1 “Union of India through Secretary to Govt. of India, M1mstry
*r-,, of Fmance, Central Board of Direct Taxes North Block, New
~De1lu :

' _ '2 Ch1e£ Comrmss1oner of Income Tax (CCA), C.R. Bu11d1ng,

Stgtl;te Circle, B.D. Road, Jaipur.
_Vl‘uéf Comrmssmner of Income Tax Aayakar Bhawan, Paota

C Road, ]odhpur

e Respondents
By Advocate : Mr. Sunil Bhandari

OA No.492/2013

Anandi Lal Sa1m s/o Sh. Hardeen Ram, - aged about 23 years,
resident of Near Trimurti Mandlr ]'halra Talab, Makrana, Distt




Nagaur, at present employed as Casual Computer Operator in the
office of Income Tax Officer (DDO), Makrana, Distt. Nagaur.

....... Applicant
By Advocate: Mr. ].K.Mishra

Versus

1. Union of'India through Secretary to Govt. of India, Ministry
of Finance, Central Board of Direct Taxes, North Block, New
Delhi.

2. Chief Commissioner of Income Tax (Central), 2" Floor, New
C.R.Building (Annexe), Statute Circle, B.D. Road, Jaipur.

3. Chief Commissioner of Income Tax, Paota—C Road, ]odhpur

: e Respo'ndents
By Advocate : Mr. Sunil Bhandari ’

OA No.531/2013

Kailash Kumar Chawariya s/o Sh. Prem Ram, aged about 36 years,
resident of. behind Ganesh Talkies, Sumerpur, Distt.Pali, at
present employed as Casual Peon/Safaiwala in the office of
Income Tax, Joint CIT, Pali. : - .

....... Applicant J\
By Advocate: Mr. ].K.Mishra

Versus

I, Union of India through Secretary to Govt. of Inidia, Ministry
S \’\ \m of Finance, Central Board of Direct Taxes, -North Block,
. \New De1h1 :

§ .
’ 2. /Chief Commissioner of Income Tax (CCA), C.R. Bulldmg,
¢l [ J/ Statute Circle, B.D. Road, Jaipur. '

N ff '”'3. Chief Comrmss19ner of Income Tax, Aayakar Bhawan,
| SRRt 'Paota —-C Road, Jodhpur

I ' A ' h e Respondents
By Advocate : Mr. Sunil Bhandari S
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ORDER

Since the applicants have -approached this Tribuﬁal'
challengiﬁg the cajuse.of action Which is corrunori/similaf in these
OAs, therefore, all these OAs are béing decide;:l by thié common

order.

2. InOA No.290/00046/2014, the applicants were engaged as
daily wage caisual workers to work at Casual Peo.n
Safaiwala/Sweeper. ApI:;licant Karan  Singh  was
appointed/engaged on 16.7.2002 and applicant Om Prakashlwas
appointed/enga_.ged on 1.1.2068. It is stated that the applicanté
were pfimarily doﬁng the anciliary oﬁice jobs from time to‘ting,le as
per orders of their incharge. They were employed on f}111 'tin:\lﬁel
duty of 8 hours a day andusometimes called upon to wgrk on
holidays as pér requirément of Wofk. '_Ifhé nature of | work
entrusted to -them and that of regular employe_es is the'same;_ The.
#pplicants have referred to DOPT OM dated 7.6.1988 (Ann.A/3)

which inter alia provides that where the nature of work entrusted

" ) B
B
H

“caiual workers may be paid at the rate of 1/30% of the pay at the

casual labour, who are doing the same work as that of regular

worker from time to time and they were being paid at the 1/ 3Q‘h of



the pay at the minimum of the time sc_:ale of pay of Group-b staff
plus Dearness Allowance as per provrsione of OM dated 7.6.1988.
Further, the DOPT issued OM dated 31.5.2004 in respect of
. merger of 50% DA with the baeic pay. The sarne was applioable to
temporary st_atus' casual labonr and also to the'casual workers,
who are doing the same work as that of regular worker who are \ |
entifled fo 1/30% of the pay at the minirum of the time scale of
pay of the Group-D staff i)lus DA. The applicants have further .
averred that an amount of Rs. 164/- per day was ﬁxed for _s:uch

casual workers. It came to be revised to Rs. 222/- W.e.f. 1.7.200_8

hcn*vide order dated 12/17.11. 2008 Another order dated 18.10.2010
\ \\ca e\to be 1ssued for directing revision of the dally rate of wages

c;fRsl} 292/- w. ef 1.7.2008 but the same 1s given effect to from

{ JéOlO by 3™ respondent Some of the s1m11ar1y situated casual

» \
grkers successfully challenged withdrawal of aforesaid OM and.'

claimed wages @ Rs. 292/7_per day w.e.f. 1'7'20087 They filed OAs
which have been allowed vide order dated .14..8..2012 passed in
the case o_f Abdul Kadir and others vs. Unijon of india and others.
According to the applicants, the respondent de:;)artmeznt ﬂo'ated a
scheme to regularise the casual employees who havev.zs_er\r'ed for
10 years or more, in view of the judgment deliveredrll'p'y | the
Hon’ble Supreme Conrt in the case of Uma Deﬁ. The applicants in -
fact worked for a reasonably 'long time satisfactorily and have thus

gained experience, it should not be difficult to identifj and _



ahsdrb them and they will be better than fresh recrui_tsi and their :
engagement vtrould be beneficial to the establishment. However, _
the 3 respondent issued letters dated 19.6.20 13 and 23.7.2013 to
the_applicants" and asked them to get agreement signed w1th e
contractor. (Ahn.A/S and A/6). The applicante who are continuing
for a lortg time ought not to have been replaced as per tenor of
OM dated 4/10.12.2008 (Ann.A/7). The appiicahts have referred

to the order dated 29.10.2012 passed in OA No.17/2002,

Mahendra Singh and ors. Vs. UOI and ors. which was disposed of
with certain directions and brayed that the applicants also be
taken back in service on the basis of the ratio of the said
judgment. tt has been vfurther stated that now the 3« respbndent
has issued .or:ders dated 8.8.2013 (Ann.A/ 1 and A/2 respectively
; for the_appliéants) and asked the applicatnts not to work and no
. salary W.ouldA be paid to lthe'm from 1.7.2013. The applieantsjhave

further averred that most of the persons who entered into

o litigation have been taken back on duty/re- engaged/ continued as
\

NN

. N casual labour on daily wage basis on the jobs they were earlier

\
% ,.'-\ )
‘\ 4

work(mg but. the -applicants were not g1ven the same treatment.
JI'he ,apphcants filed OA No.315/2013 before the Tribunal, Wh1ch
o wés w1thdravm with liberty to file fresh OA vide order dated
16.1.2014 (Ann.A/8). The applicants are performing their usual

duties but they are neither allowed to mark their attendance nor

being paid their due monthly wages from Mazrxch, 2013 and
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onwards and they have been told that “until thej fulfil the
formaliﬁes of contract, no wages shall be paid to them. Therefore,
aggrieved of the action of the respondents, the applicartts have

filed this OA praying for the following reliefs:-

(6)) That the applicants may. be perrmtted to peruse this
. joint application on behalf of 2 applicants under rule \
4(5) of CAT Procedure Rules 1987.

'(ii) That the impugned orders dated 8.8.2013 (Annexure
A/1 and A/2) issued by 3" respondent, may be
declared illegal and the same may be quashed. The
respondents may be directed to allow the applicant to
mark his attendance ‘and continue them on the job on
which they were continuing before by applying the
ratio of judgment passed vide order dated 29.10.2012,
passed in OA No.17/2012 Mahendra Singh and Ors. vs.
Union of India Etc. Etc. and allow all the consequential
benefits including the payment of monthly wages from
March 2013 and onwards. ‘

(iii) That the applicant may be thereafter continued in
service as per OM dated 4/10.12.2008 (A/5) and may '
not be replaced from any other source/by outsourcing Q
except by way of regular appointment against the
vacancies and continued. |

‘f"lj, }\ That any other direction or, orders may be passed in
B favour of the applicants, which may be deemed just
/! and proper under the facts and circumstances of this
case in the interest of justice.

That the costs of this applicatidn may be awarded.

In reply to the O'A,,the respondents ha\re submitted that-the
applicants have not challenged thé communication dated
19.6.2013 and 23.7.2013 (Aan.A/S and A/6) by which they were

informed that if they desire to continue working then they would



have to discharge their duties through contractor after._ filling in
the reqnisite form, but despite that the applicants have neither -
responded to the said letters dated 19.6.2013 and 23. 7 2013 nor
turned up to perform duties through contractor. It has been
further stated"lthat the applioants are not aggrieved of and have
j’ . not challenged the action/policy of "the 'respondents' in

outsourcing the casual labour through contractor/service

provider and thus the present OA is liable to be disrn'issed on this
count alone. With regard to the order passed in OA No. 17/2012
on 29.10.2012 in Mahendra Srngh'and others vs.' Union of India
and others, it has been stated that the said order would only .apply
‘in cases of those ‘appli-cants who were party before the ﬂon’ble
Tribunal in.those matters and have no bearing upon others,.such‘
-as the present applicants, who have not challenged _,thefp_oli_cy of

outsourcing through contractor and even the aforesaid ',order

dated 29.10f2012 had been challenged before the Hon’'ble

Rajasthan High Court by way of writ petitions." The respondents
have further stated that even prior to the order dated 29.10.2012 )

in OA No.1’1/2012, the Hon’ble Tribunal in the matter of Jeevan

,N,,t_:nrgh Gehlot and ors. Vs. UOI being OA No.121/2010 had passed

R “\ \
“ 5.{,%.__ ‘ordé dated 22.2.2011 which has been challenged before the
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Contractor. The respondents have further submitted that order

dated 19.6.2013 and 23.7. 2013 (Ann A/8 and A/6) have attamed :

'ﬁnallty,‘ as the same havmg not bemg challenged by the

applicants in which in unambiguous terms provide for continuing
discharging duties through contractor, however, the applicants
did not even choose to respond to these orders. The applicants

have not been. denied any opportunity to continue discharging

their duty. On the contrary, they have been asked se_ve'ral-times to

continue working through contractor, however, they did not turn

up by respond.mg to any of the orders/letters issued by the

department. Therefore, the OA filed by the applicants deserves "

to be dismissed.

’.’v'

-,Ef,/\

In rejoinder filed by the appllcant it has been stated that the

1ng policy was issued vide letter dated 4/10.12. 2008\

workmg for long time and, thus, there was no requuement of

\‘.

challenging the same. It has also been averred that the applrcants )

are not aggrieved W1th the order dated 29.12; 2012 but are relymg -

on the ratio of the same and no policy was under challenge before

th1s Tribunal or is under challenge in the cases pend.mg before

the Hon’ble Rajasthan High Court. It has also been averred that
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the letters dated 19.6.2013 and 23.7.2201‘3 (Ann.A/8 aqd A/6) got
merged in fhe impugned ord,er.s dated 8.8.2013 (Ann.A/l an'd_-
A/2) and th:e same have been challenged. It has further been
stated that even some of the applicants in the case of Mahéndra
Singh & Ors vs. Union of India & Ors who were not taken on duty
after 17-.1.201@ than the outsourcing of labour through éontractor'
W;s sought to. be disengaged,' worked through cc')ntraqtor' but all -~
of them héve' been taken_'ba;:k as casuél/daiiy rate worker, in
'p'ursuance x;vith th‘é judgment in the case of Mahendra Singh and
Ors. (supral) Withou:t any demur and all of them afe continu.ingAas

such without any interruption. Therefore,' the applicants have

prayed for grant of relief as prayed in the OA.

3. InOA 1\T_o.130/2013; 'the‘ apélicant was initially erigaged as

daily wages casual Workér to work aé Casual Sweeper from March

2005/2006. He ]Elas made similér avefments as in_.OAf No_.-46/2013
regarding lus rights and wages as a casual 1abou¥. It has been

s, dverred that the respondents have issued order dated 27.2.20 13

‘ .A/1), on the basis of order of the Tribunal_ datejd 29.10.2012 4

Mahendra Singh and others and ,taking‘/fe-engaging those

e ‘

casual labours who had preferred these OAs, but the applicant
. has came to know that those orders are not applicable to him and
he may be ousted ay any time without prior notice. As there

cannot be any discrimination between litigating and non-
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litigating, in the relief the applicant has lsought directjon to the
respondents to .modify the imprlgned order dated 27.2.2013 )
(Ann.A/1) by substituting all casuel labourl who have been
working with the respondents in place of the word ‘petitioners’
and give similar treatment to the persons who are sirhﬂarly
situated but have not entered into litigation. and he méry be |
| granted all the benefits as- per the order passed in the case of
Mahendra Singh and contihue Ium on the ‘job on which he is

engaged and is doing without any interruption.

In reply to OA No.130/2013, the respondents have submitted
that the order dated 27.02.2013 (Ann.A/1) has been issued from

the office of the Chief Commissioner of Income Tax, Jodhpur in

context of the office of the DDO to the Chief Commissioner of

oy hb.s’ia.rz Isen to the apphcant to challenge the order dated 27.2, 2013 '_ 3

| a,s?“\ ZheZ/zNas not Workmg under the DDO to the CCIT, Jodhpur. The
/ondents have further submitted that the present OA is not
similar to OA No.17/2012 decided vide order dated 29.‘10.2012. It
has been further suhmitted that the applicant :had worked with

respondent No.3 till July 2010 only and since August, 2010 he

worked in the DDIT (Inv.) Bikaner until July, 2012 orﬂy (and. DDIT

.
!
_{
!

/ (Inv:) Bikaner has not been impleaded as party-respondent) and
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thereafter since August, 2012 the applicant did not work with the
. !I i . '
respondent department and has abandoned the servicé.}

Therefore, tl:"le OA deserves to be dismissed.

In the I'réjoindér to the réply, it has been averred that the

serviceg of t;'he applicant has been dispensed with only becz-iuse of

J ' the order | dated 27.02.2013 whereb& the judgment idated'
29.12.2012 ilas been ordergd to be ifnplemented only in réspect
of the appli:cants who were' party to the various OAs. The Bikaner
.Income Tax authorities follqw the orders passed by the iCCIT,
Jodhpur, 1%1 administrative ‘matters and that if order dated
21.2.2012 does not apply to. his case than his te;n\ination
otherwise ¢an_riot be sustained. Furtheir, the judgment in the case
of Mahendra Singh and others (supra) can be appliéable to the .

similarly situated persons in the same office of the respondents

;}. ‘ and there is no reason for not applying the same in his case.

4. In OA No.464/2013, the applicant was initially engaged as
daily wage casual Chowkidar in the office of Income Tax Ofﬁcer, :
Nagaur on 9.10.2007 and remained in employmenf ‘up to

Do, 18. 1.2012.} Thereafter he was not taken on duty.for the reason that

our was sought to be provided through outsourcing. He' has

e averments regarding his rights and wages as casual labour



1 . -

basis of order of the Tribunal dated 29. 10.2012 in Marten_dra Singh
and others and _taking/re-engaging those casual labours who had
' Idreferred tlrese OAs, but the ai:plicant has came to know that
those orders are not applicéble to Ium and he may be ousted ay

any time w_ithout prior notice. As there cannot’ be any

discrimination between litigating and non-litigating; in the relief k

the applicant has sought direction to the respondents to modify
the impugned -order dated 27.2.2013 (Ann.A/1) by substitutrrlg a.ll
casual labour who have been working with the resporrderlts in
place ch, the word ‘petitionere’ end'give sirrrilar treatment to the
persons who are similarly situated but have not entered into
litigation and he may be granted all the benefits as per the erder
passed in the cese of Mahendra Singh and continue him on the job

on which he is engaged and is doing wit_heut any interruption. It

has been further averred that the respondents have issued_order’%

. dated 27.2.2013 (Ann.A/1) for taldng the. casual labours Who had
A girar o S,
/,; fff.;“/“”’ ~ ff‘ pvir‘orked on daily wages basis or on contract basis and preferred

5 \\, N

)

e

g}‘\.f% oncerned authonty, but they have told that the only those
/ 4 /érsons who have filed case before thrs Tribunal would be
%*-?:";:»m engaged and the applicant should be re-engaged if he also takes

orders in his favour from the court and the respor:de.nts are

f discriminating against the applicant who have not ehtered into

liiigation and has prayed that the respondents may be 'directed to

v
f

’ n.-\ OA ) efore this Hon'’ble Tnbunal The apphcant has also contacted A



‘re-engage the applicant as daily wage casual labour on the job he
- was- working before his dis-engagement by rnodifying the ‘
impugned order dated 27.2.2013 (Ann.A/1) Dby substituting the
word ‘petitioners’ with ‘all casual labours’ who haw!re :been

working with the respondents by applying the ratio ef the

i~

judgment passed in OA No.17/2012, Mehandra Singh and Ors.

In reply'l to oA No.464/2013, the respondents have subntitted

~ that the applicant is not aggrieved of the action of the respondents
in | outsourcing the casual labour through contracter/service
provider. Rather the applicant is himself providing his serviees
through contractor and _thus._ the order dated 27.2.2013 has
erroneously been challenged. It has further been submittetl that
the .appllicant has worked upto 18.1'.2012.‘ only Whereaf_ter.he is

’ alleged te have been d.is-engaged whereas the pre'sent OA is
J filed in the lest vyeek of October, 2013, after a delay 'of‘almost two

- years. On this count the OA is liable to be dismissed. Moreover,

the apphcant has been working through contractor and thus, no

Ty
: ‘ic “ause of action has arisen for the purpose of f111ng the present OA.

T tespondents have denied the averment of the apphcant that- :

ﬁf 1f

he As §51nu1ar1y placed to the apphcants in OA No.17/2012 decided
i "/
T v1de order dated 29.10.2012. Therefore according to the

ey respondents, the OA deserves to be dismissed.
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In the rejoinder, it has been denied that the applicant has
worked thoﬁgh any contra'ctor at any time least to say-after his dis-
eﬁgagement and he remains out of employment and. the
impugned order dated 27.2.20 123 (Ann.A/1) has been cﬁa._llqued
on the ground of unreasonable classification Based' on .one
litigating _and other not litigating. It is alsé submitted that similarly
situated persons filed OA No.1 10/2013.Shobh,Aa Ram and others vs.
‘UOI decided by this Triburi"al §n 16.9.2013 (Ann.A/6) and they
were allowed to continue till a decision is taken on the subject

matter by the Division Bench of the Hon’ble Rajasthan High Court

at Jaipur Bench.

5. InOAN 0.465/2013, the applicants were initially engaged as

fs"

',:‘.,,“p'lla‘;‘ced reliance on the -order dated 16.7.2008 passed by. this
Tribunal in.OA No.130/2008 to.144/2009 and the order-22.1.2011
passed in OA No.121/2011. Further, the ,;p’pl'icams hav'e.— so
averred that the. g resp_ondepts .verballyl instructed the

'subordinate officers on 14.8.2012 to terminate the services §f the

applicants and other casual labour. However, the applicant No. 1

and 2 were continued upto Jan, 2013 and appiicant No.3 was not

NG



taken on duty from 14.8.2012 onwards. The apphcants have
challenged the:' letter dated 27 02.2013 (Ann.A/1) as-
discriminatory. In relief clause, the applicants have prayed Ifor
direction to the fespondente to re-engage them (lcasual leboui‘) on
the job on wl'lieh they were continuihg before disehgagement and
continuihg through contractor by modifying the impugned order -
dated 27.2.2013 (Ann.A/1) so as to read ‘all casual labeurs’
instead of ‘petitlioners’, forthwith by applying the ratio of the
order dated 29.10.2012 passed in OA No.17/2012 and they may

be thereafter continued in service and may not be replaced from

any other source except by way of regular appeintment.

In reply to OA No.465/2013, the respondents have submitted
that the applicant No.1 is rendering his service through contractor

since 1.2.2012 and applicanti Nos. 2 and 3 also started rendering

v

their services thljough the contractor from 17.1.2012 and 1.2.2012 |
and all the appiicants are being paid through by the contiaetor.
_The respondents have denied the averments of the apphcants that
they are similaﬂy situated persons- to the epplicahf m OA

“ X‘\No 17/2012 dec1ded on 29.10.2012. It has been stated by the
N

éespondents that in.that OA the applicants had challenged the

}actlen of the respondents in outsourcing- the casual labours

%émﬁugh the contractor Whereas the present apphcants are

# providing their sexvice through service provider/contractor and
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have not challeﬁged the agtiop of the respondents 1n taking
service through Contractor and orc}er dated 27.02.2013 (AnnA/ 1)' '
has been erroneously challenged. The respondents have further
submitted that these appligants have earlier filed OA No  158)2013
for the same relief (Ratan Lal Acharya and others vs. Uni;m of
India and others) and alleging the same cause of action which was
withdrawn vide ordef dated 04.03:2014 (Ann.R/1), thus the
present OA being filed vﬁth §b11que motive an.d.- wholesale

concealment of facts, which deserves to be dismissed.:

‘In the rejoinder, it has been denied.that the applicants
worked through contractor from.1.2.2012, 17.1!2012 and 1.2.2013
respectively. It is asserted that'tl.le applicants never left lthe. jqb on
their own but they were not taken oﬁ duty. They never worked
thréugh éontractor at any. time least to say after the said specified

o .date. It has also been averred that the earlier OA was ﬁled/‘:

AR m‘ Qj‘.:\v . el . :

. inadVertently and they withdrew it immediately after seeking
: - SN !
g! ge o o : pe'\rr;}i\sf;sion of the Tribunal and there is no question of
! S T ,
# c/o‘_r;é;’e‘,glment of facts. It is also submitted that similarly situated
s 4 : ' ' ' .

BN tj' )

decided on 16.9.2013 (Ann.A/6) and they were allowed'fo
continue till a decision is taken on the subject matter:by the
Division Bench of the Hon'ble Rajasthan High: Court -at .]aipﬁr

Bench.

, Shobha Ram ahd others vs. UOI e
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.6. In OA N6.492/2012, the applicant was initially engaged aé
daily wage casué‘;tl worker to work as Casual Computer Operator’
in January, 2010. He was last paid @ Rs. 292/- per day..After
17.1.1992 hé Wés disengaged due to outsourcing of tiie casual

labours and d1d work through Contractor subsequently.; The

applicanf in this OA has made similar éirerments regarding his -

rights and wages as casual labour as has been madg in OA No
46/2014 and as tille impugnea order Ann.A/1 is discfir_ninatorfy, in
the prayer clause direction “ has :been»
sought to modif};r the impugned order dated 27.2.20 1.3 (Ann.A/1)
by substitut.ing ‘all casual labours’ who have béen Worki'ngz with
the respondents in place of word ‘p_etitioner's’ and thus | give
si\milar. fréatmer?tf to the persons who are similarly sitga_teci but
have not enterg:ad into litigation énd the .applicant may be re-

engaged as casﬁal labour on the job on which he was working and.

grant all ber_{eﬁt' as per order passed in Mahendra Singh’s case.

1

In reply toi this OA, the respondents have submitted that the

- present OA is not similar to that of OA no.17/2012, Mahendra

\g«respondents have further submitted that no cause of action has

.-«“’
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arisen to the applicant so as to challenge the order dated
- 27.2.2012 (Ann.A/1) as the applicant is not similarly placed with
those as have been mentioned in the order dated 27.2.2012 and,

therefore, the OA deserves to be dismissed.
No rejoinder has been filed in this OA.

7.  The applicant in OA N6.531/2013 was eﬁgaged on 1.1.1996 :
as daiiy wage casual worker in the office of Joint CIT, .Pal'i and he
was last being paid Rs. 292/- per day. He last -V\'rorked'. | upto
17.1.2012 whereafter he was diSengaged due to Qutsour’c}ng of
casual .labour's théreafter hé ‘worked through Contractor. After
maldng‘ averments re'garding- his rights and wages as. casual
labour on similar lines as in OA No.46/ 2014, the applicant further
referfed t?) the order dated 29.10.2012 passed in OA No.17/2012,

= Mahendra Singh and ors. vs. Union of India whereby _certair}A

directions were issued to the respondents therein and stated that
BN . .

vov o R .

yooed? \g’»‘

"’.E theirespondents have issued order dated 27.2.2013 for taking
{ i C ' ' -
g

* . pafgk the casual labours who had worked on daily wage basis and -

S A
e /7
S of

% freferred OAs before fhis Tribunal. After impléfnen_tation of.thg

_ érder dated 29.10.2012, all the perso’ns- 'wﬁo have entéred -\Ai‘r.lto' '
ilitigation have been re-engaged as casual labour on daﬂy wage
basis but the applicanf is not so engagéd on thé plga that he did

_not obtained order in his favour. Therefore, ‘tﬁe apphcant has -

f . / prayed for the relief that he respondents may be dirééted to



21

modify the impugned order dated 27.2.2013 (Ann.A/1) by.
substituting the word ‘petitioners’ with the ~Word_s_' ‘all céSﬁal
labourer who have been working with the respondents’ and thus
give similar t;:eatment to the persons Whé are simjla.rly sifuated
but have not entered into litigation. The appliéant may be re-
engag.ed :as casual labour on the job on Which he was working and’
grant all the benefits as per the order passéd in Mohindef Singh’s -

case supra.

Inreply to OA No.531/2013, the respondents have submitted
that the applicant has not disclbsea as to which act and ac.tior.1. of -
the respondents have been sought to be challenged in the
present original application and no cause of action .ha's érisen to
the applicant for the purpose of ﬁﬁng the .p'resen‘t OA. The

applicant is hot aggrieved of the action of the respondents in

outsourcing the casual labour through cont‘ractor/_'s'ervicel

provider. Rather the applicant himself is provi’ding ‘his services
through the contractor and thus the order dated 27.2.2012 has -
erroneously been challenged. Thé respondents.have also taken a

plea of limitation. The respondents. have submitted that the

2 \present OA is in no way similar to that of the OA No.17/2012;

yhendra Singh and ors. Vs. UOI and ors decided on 29.10.2012.

jthose OAs the applicants had challenged the action of the

i5

,g:i"'iespondents' in outsourcing the casual labourers ‘through
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contractor whereas the present apphcant is providing . his services
through service prov1der/contractor and has not challenged the
action of the respondents in taking his service through cOntraqtof.
Therefore, the respondents pray that the OA deseﬁgs to be

dismissed.

\ .In rejoinder filed by the: applicant, tﬁe épplicant has }
reiterated that the applicant was Wdfking as casua; lébour ever'
siﬁce 1.1.1996 and he last worked like other similarly situated
persc;n' upto 17.1.2012. All the casual labours were .sought.: to be

ternﬁnéted/disengaged and the Work was ordered to be taken

\irom work force provided through contractors. This was the
\.\\‘, 5;‘\ \\3_3 .
\é;ezime reason for d1sengag1ng them and most of the casual

K
Jabaurs challenged the action of the respondents. Simultaneously,

£ also offered their services through contractors. The

W : s .
N\ T S -
\w .7 respondents toqk the plea that the casual labours have themselves

left the job. It has been further reiterated that the épplicant is
aggrieved from the order dated 27.2.2013 and the OA was filed on

3.12.2013 and non-implementation of the directions issued in the

case of Mahendra Singh and ors.

8. So far as prayer in some OAs regarding filing joint
application is concerned, the applicants are éllowé:d': to pursue

their remedy jointly.
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9. Heard.'Legrned counsel for the applicants in all the OAs, |
Shxi J.K.Mishra contended that all the cases a:é squareiy COVéréd -
by the de‘ci_sion'of this Tribunal dated 29.10.2012 paésed in OA -i
No.17/2012, Mal'::tendra Singh and others. and this order: haé bégh
upheld by the I-fon’ble High Court of Rajgsthan .at ]od.hpuf in DB
Writ Petition No.5530/2013 and 31 connected Wit Petitions vide
order ldated 19‘?rh March, 2015. 'He further submitted that it is
admitted posiﬁcim that ali the applicants in the present OAs
are/wére emplo;yed as casual labours doing different ;séigned
jobs and being p}a_id daily waée‘as per OM of DOPT dafeci Ti‘ ]‘uﬁe; '
1988 and as revi}sed from time to time, but they are com‘r_;ellied by
the respondentéi either to work 'undér Cohtrac'tc;r. or to ;3"0 out.
Taking theAfa:cts; as referred to in OA No.46/2014, he further
referred to the i pqlicy regarding casuall labour as e_it AnnA/Y
(page 26) dated; 10.12.2008 and specially referred fo, para-S in
which it has beén provided that while there is ban fér 'engaging

fresh casual labours in- future but those already 'erigaged. for a

feren “substantial period of time are to be continued. However, the

iaﬁl;_icants; are being compelled to work ‘unc-ler' Contractor or to
T _ B -
',',': .i!fx ' - .
%eé“vc&:f the job and Ann.A/]1 and Ann.A/2 dated 08.08.2013 have
P '

oA, 2

L p Een issued in this regard in the case of applicants in OA"

;L4ﬁ6.46/2014. In other OAs, order dated 27.02.2013 issued by the

office of the Chief Commissidner of Income Tax, Jodhpur has been

challenged in which discrimination is being made between those
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who filed OAs and those who did not. He -furt.hef referred to the
-judgment dated 17.07.2018 of the Hon.’ble High Co‘urt 6f A
Rajasthan, Jaipur Bench in DB Writ Petitic‘)n-l\‘To.9714/_Z"013.in the .
case of Babu La.lAMali and other connected casés placing réliance
on the order of the High Court at ]odhpur dated 19.3. 2015 in DB

\

Wnt Petition No.5530/2013, where s1rru1ar protect1on has been;
/

given to similarly placed applicants and prayed thaton the basis
of the ratio of the judgment of Hon’ble High Court at Jodhpur on
— which the High Court at Jaipur has placed'its reliance Iﬁay be

=R
,gﬂ'éﬁ“*fa? oy
5.7 m\n‘ \prowded to all the apphcants without d.1scr1m1nat1ng between

11’t1gat1ng and non—11t1gat1ng and the rehefs sought in the OAs may

b] granted as they are legally due.

10. Per contra, in reply the learned counsel for the respoﬁdents
Shri Sunil Bhandari with reference t§ Ann.A/7 in QA N'c:.46/201;ti
, submitted that .'in cqntinﬁation of what the counsei for the
api)licants referred to in para-3, it is also fnénﬁoned that these
orders are subject to the oifders issuéd by the DOPT ﬁoﬁ time to |
_ time. He further submitted that the policy of outsoﬁrciné:f';;‘é 'ioéen |
framed as per General Financial Rules-(GFR) 178 ancziiﬁl.aésed on
the DOPT orders, £he D.epartment of R-e'vénue has iissued.,
instructions vide order dated 4 July, 2011 (as may be .Séen' fr§m
Ann.R/1 in OA No.158/2013 attach_ed with OA ANo.465/20.-13A |

régarding outsourcing of services). He referred to the jﬁdgment

et e apavann i e
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. of the Tribunal dated 29.10.2012 in the case of Mahendra Singh

and others in OA No.17/2012 and connected cases on which the’
>counseI for the aipplicants has piac_ed so much reltanee, in which

following directions were given :-
\ . . .
@A) Such employees who continued to be on the rolls of the
© respondent organization should be allowed to mark .
their ‘attendance and they may continue discharging

their duties till a decision on the subject by the
Hon’ble High Court

(>i1) Thosé employees who willingly wish to join to ava11 of ,
- the employment through the contractor/service
providers may be given the first preference, in doing

so. o
(iii) This, | however, should not become a pretext for
disengaging all the daily wages/casual employ'ees and
no coercion should be exercised in this ‘matter by the ;
respondents

@iv) ThereI shall be no order as to costs.

and itwas also passed subject to the judgment of the Hon’ble High - -
Court. The Hon’ble High Coutt vide ofder dated 19™ March, 2015 .
upheld the order of the Tribunal but also made the following A

observations:-

e Were Workmg with the pet1t1oner on casual basis on the date

of dlsposal of the original apphcatlon

from the aforesaid directions that only those applicants can be

considered wh'q were working with the petitioners on the date of
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disposal of the aforesaid OAs. He submitted ' that none of the
applicants are covered in view of the aforesaid speciﬁc direction
of the Hon'ble High Court at Jodhpur and thé judgment dated
17.7.2015 of the High Court at Jaipur in DB Wnt Pgtition
No.9714/2013 is based on this judgment only. He also reférzfed to .
the judgment dated 7.10.2014 of the M.P.High Court in Wrii‘

v

Petitidh No.197_0/2014 in Méhibal Singh vs. Union_ of India and

others, in which the outsoﬁrcing policy was challenged but the

it Petition was dismissed and even the SLP was dismissed by

)
ae I

K%;{’ﬁataka vs.Uma Devi (2006) 4 SC 1 on the basis of which the

o

P
o o
FAY

e “iHon’ble Supreme Court. He‘ further referred to para 47 of the

ent of the Hon’ble Apex Court in the case of State of

,r' .,cféi'iaplicants. cannot expect any regularisation and prayed for

dismissal of the OA.

-2

Counsei for respondents also submitted that the applican?s
in OA No.465/2013 had filed earlier OA No.158/2013 on the same
point which was withdrawn and now they' have filed this OA
suppressing the fact of filing :the OA _vﬁthout seeking any
opport'l_mity to file a fresh OA, therefore, their are ba_rréd ffom '

agitating the matter again.

11. Rebutting the arguments of the counsel for the respondents,
the counsel for the applicants stated that the policy regarding out

/ sourcing referred to by the counsel of the respondents in letter

e e s
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dated 4™ July, 2011 (Ann.R/1 in OA No.158/2013) is not of DOPT
but of 'Departn'}'lent of Revenue and further submittéd that it is clear
that the ratio c;f the judgment in Maheﬁdra Singh’s case which has
been upheld by the Hon’ble High Cou_rfat ]odi'lpur is apblicable
and there can be no discriminétion on the basis of those who wére
in serviée at ‘tlhe time‘of disposal of those applications and the -
applicants in "Ithe present OAs and. further submitted that those
directions are in the nature of obiter-dicta. He again reiterated
that the applié:ants have not challenged the policy of outsourcing
nor is -i_t reqﬁired to be challenged, but relief béiﬁg lsgught is
against the discrimination betweep those persons Workir'lé"as
casual labour who had filed OA No‘.l'.l/‘2012-and connected cases
and the present applicants by not taking tﬁem on duty and
compelling ti1em to work under Contractor or to go out, as has

been done by issuing the impugned orders.

12. Considered the aforesaid contentions and perused the

_record.

% % It is seen that in OA No.46/2014, the applicants have

4 h

cﬁﬁl?l‘%anged ;the orders dated 08.08;2013 (Ann.A/1 and A/2) issued
’e two a:lpplicants in the OA. Earlier vide letter dated 9.6.2013
:‘-f"/';xnn.A/_S) and 23.7.2013 (Ann.A/6) they were asked that if they

wanted to continue to work in this office, they may fill in the form

of the Contractor and submit in the latters’ office. As the
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applicants did not fill or submit such forms, it has been informed
to them vide aforesaid letters Ann.A/ 1 and A/2 that they will not
be paid salary frorﬁ 1.7.2013 and that they may close tq give their
servicés in the office with immediate effect. It has been prayed
that the impugned order be set-aside and relief has been sought

on the basis of the ratio of the judgment in the case of Mahendra !l

»S"ﬁ'-}gh and others passed in OA No.17/2012 and other connected
NS _ :

/e
.0:_/ ;/J'—“u: y," Ty, . 'n\ :_ S N ‘l,i

e/ ’{{“\}’ OAs'on 29.10.2012.
) . 4,:\(. . H

1
}
%@ n OA Nos. 130/2013, 464/2013, 465/2013, 492/2013 and
x\“ :\Tﬁ ﬁﬁyx’/’zom, communication dated 27.02.2013 issued by the office of
v;e Chief Commissioner of Income Tax, Jodhpur has been
challenged. This order was issued eWith reference to order of CAT
dated 29.10.2012 (in OA No.17/2012, Mahendra Singh and others
vs. Union of India and others) subject tq the orders that may bg\,
passed by the Hon’ble High C;)urt, against the said order. The
applicants have sought similar relief as being given to the
applicants in the OAs/Non-Petitioners in the Writ Petition and that -

they be continued/taken back in service because there can be no

discrimination on the basis of litigating and noh—litigating-.

14. For a proper analysis and consideration of the matter, the
position of the applicants in the different OAs is noted briefly as

-under:-

T r—r——
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In OA No.46/2014, the applicants Shri Karan Singh Bhati and
Shri Om Prakash were engaged as Casual Peen
Safaiwala/Sweeper on‘ 16.7.2002 and- 1.1.2003 respectively in the
office of the Additional Director, Income Tax Investigation,
]odhpur. As per their averments they are neither being alldwed to
Wo'rk from March, 2013 nor being paid salaries. As per the
respondents, Ithe applicants vtrere offered work through
Contractor, but the same‘vx'ras refused, hence the orders were

issued on 08.08.2013 as at Ann.A/1 and A/2.

In OA No. 130/2013, the applicant Shri Kishan was engaged

as Casual Sweeper in March, 2005/2006 in the office of Assistant

Income Tax Comrmss1oner B1kaner As per the respondents the.

applicant worked in the office of respondent No.3 only upto July,
2010 and thereafter from August 2010 he worked in the offlce of-
DDIT (Inv.) Bikaner till July, 2012 and thereafter from August, 2012
he did not work with the respondent Department and has

abandoned his services.

A . In OA No.464/2013, the applicant Narendra Meena was

"en'ga&ed as daily wage Casual Chowkidar in the office of Income

v '.l '

. Tax Officer, Nagaur from 09.10.2007 and remained in employment
' upton ;18.01.2012 ~and was not taken on duty because of

outseurcing. As per the respondents, he is already Werking
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through the Contractor at the time of filing of the OA, though this

has been categorically denied by the applicant in the rejoinder.

In OA No.465/2013, the three applicants viz. Shri Devi Lal,
Deepa Ram, Ratan Lel were engaged as casual Gomputer

' Operate_r/Peon etc. w.ef. 1.7.2009, | 09.2007 and 09.2002
re.é;pectively in the ofﬁee of the Income Tax Officer Ward, Balotrag/l-
Income Tax officer, -Ba.lotra and Income Tax Office Ward, Barmellr
respectively. The respondents have stated that all the applicants
are providing their services through the Contractor w.e.f.

‘ @E@,{\z .2012, 17.1.2012 and 1.2.2012 respectively, though this has

\ been categoncally denied by the appllcants in the rejoinder. The
)
mesﬁondents have also stated that: the apphcants filed OA

?/158/2013 earlier (Ratan Lal Acharya and others) for the same
re11ef and withdrew the same and have again filed another OA for

. /f‘\
the .same relief and, therefore, they cannot agitate the matter

egain. It is noted that the OA No.150/2013 was withdrawn on

04.08.2014, but no liberty was sought to file fresh OA.

In OA No.492/2013, the. applicant Anandi Lal Saini was
engaged as casual Computer Operator in January, 2010 in the
office of Income Tax Offieer (DDO) at Makrana';an'__d has averred
.that he last worked upto 17701.2012 when he Wz;é diéengaged due

to outsourcing of the casual labours and did work through
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Contractor. The respondents have referred to the delay in filing

the OA in January, 2013, after abovut 2 years.

In OA No.5:31/ 2013, the applicant Kéilash Kumar Chawariyé

was initially enéaged_ as casual Peon/Safaiwala in the office of

Joint CIT, Pali on 1.1.1996. He last worked upto 17.1.2012

‘i whereéfter he was disengaged due to outsourcing of the casual
| . labour. As perg,the respondents, he is providing his services

\

through the Contractor.

15. It has been the main contention of the counsel for the
appliéants thatgall the applicants are éovered by the ratio of the
decision datedl-‘29.10.2012 in the case of Mahendra Singh and
others passed:in QA No.17/2012 andvother connected rﬁattel;s
which has been ‘u_'_:pheld by the Hon’ble 'Rajasthan High "Cgurt at.
P  Jodhpur in DB Writ Petition No.5530/2013 and other connected
cases vide order dated 19.3.2015. Thel benefit extended to them
by the said ofders neeci to be extended to all the applicants, as
they too have been engaged as casual workers and are paid
wa‘gjas as per the orders of the Government as revised from tir'nev

PR
o H

; S : . . .. . . vl .
to time. There can be no discrimination on the basis of litigating
B l’v,'.’ ' . .

and not litigating and it makes no difference if some of the

Y

3

, applicants are working through Contractor, because that does not

take away their rights as per provisions in OM dated 10.12.2008

f. ' . (asmay be seen at Ann.A/7 in OA No.46/2014) where the casual
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- workers working for a Subsfantial period are to be continued and-
same reiief required to i)e provided as pef the judgment of tlﬁs - '
Tribunal in OA No.17/2012 which has been ﬁpheld by 'tl-le Hon'ble

- High Court at Jodhpur and sim_ilar direc;tioris have been giw‘r'en by
the Hon’ble High Court at Jaipur. | _

16, The counsel for the respondents, per contra, contended tha}t

the ratio in Mahendra Singh'’s case .cannot be applied to thgse

applicants and they are not covered by the last rpara :qf' the.
judgment of the Hon’ble Rajasthém High Court, Jodhpur Wﬁerein
the judgment of the 'I"ribu'nal in OA No.17/2012 and 6thei'

connected cases has been made applicé.ble only‘- to. those .

{sapplicahts in-the OAs who were working at the time of disposal of

N

Y \ ' \( . ' .
- \" +7 the OAs. The Hon’ble Rajasthan High Court at Jaipur in DB Civil -

)

/% Writ Pefition No.9714/2013 dated 17.7.2015 has based ﬁ‘s
/" judgment on the décision of the Rajasthan High Court at Jodhpur.

7

I From ;1 perusal of the pleadings and facts, it appears that the
applicants in the present OAs have been engaged and theré;fté% . '
dis-engaged on different dates in | diﬂe;enf offices of the
respondent Income Tax Department. Further bér'usal of the .

_judgment dated 19.03.2015 of the Hon'ble Rajasthan High Court at {
Jodhpur in DB Civil Writ Petition No.5530/2613 and otiler 31 .
connected cases, which has been followed in DB Ci_vﬂ Writ.

- Petition No.9714/2013 by the Hon’ble Rajasthan High Court at

e,
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-Jaipur Bench vide its order dated 17.07.2015, makes it clear that ‘

the direction given by this Tribunal shall be applicable for those
emplojrees who were working with the petitioner on casual basis
on the date of disposal of the OAs. The OA No.17/2012 in the' case. .

of Mahendra' Singh and others and other connected. 'OAsiwere'

.fc ,’,
-t /

NN ]

drsposed of vide order of this Tribunal dated 29, 10 2012

! : oL b
18. It is further noted that the policy of the .Department of

Revenue, Ministry of Finance dated 10.12.2008 (Ann.A/7 in OA

No.46/2014) provides in para-3 as under:—
: ' i‘&\ e
"‘3 It is therefore decided with immediate effect that a'fl"
offices coming: under the administrative control of the
Department of Revenue_ shall henceforth reﬁain - from
engaging any new person on a casual daily wage basis for
carrying "out any type of work. Such persons shall not be
engaged even against vacant posts or even in the place of
existing casual daﬂy wage workers. The only exception shall
be continuing to engage on casual/datily wage basis those
* persons who are already being engaged on a continuous
basis for substantial period of time. Needless to mention that
this will be subject to the orders issued by DOPT from t1me
to time.” !

19. Although: the judgmeri‘t: of the Hon’ble Rajésthan High Court
at Jodhpur irt DB Civil Writ Petition No.5.f'.>30_./2013' énd 31' ottter
connected Writs has been made appiica_bie only to those
employees who Were working with the petittoﬁers (respondents
in the OAs), but keeping in view the ratio of the judgment and the
fact that the‘ appliéants in the present OAs Werei also .engaged as

casual labours and taking into consideration the provisions of the
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policy dated 10.12.2008 (Ann.A/I in OA No.46/2014), it is

proposed to dispose of these OAs with certain directions:-

The respondents are directed to consider cases of those
_applicants in these OAs who were working with the
respondent Department on casual basis as on 29.10.2012 i.e.
.. the date of disposal of the OA No.17/2012 and other
% connected cases (Mahendra Singh and others vs. UOI and
'\6thers) in the light of the policy dated 10.12.2008 spec1a11y

e g '}P 7 s
. o fio
: \'\3‘9 “ l&/f/

/' All the OAs stand dlsposed of accordingly with no order as

he applicants in OA No 17/2012 and other connected OAs

. JPara—3 and extend the same treatment as has been given to

(MEENAKSHI HOO]A)

. Administrative Member
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