CENTRAL ADMINISTRATIVE TRIBUNAL |
JODHPUR BENCH, JODHPUR

| ’Qr_ig'inql App}liccﬂion No.:133/2013»_- -

CORAM

) Hon ble Mr. .Iushce Kculash Chandra Joshi, Member (.IUCIICICII)

Jodhpur, this the 03 day of March, 2014 « = "

o _Prcn‘hw Rqj S/o Shri Bhog Chond aged 52 years, Telecom Mechenlc in . DN
4 the offlce of Sub Divisional Engineer, (OCB), Bharat Sanchar Nigam: = .. & -

_'L|m|’red Telegram Office, Sardarpura, Jodhpur R/o Kalal Colony. S
' Nagcrl Go’re Jodhpur , C

- By Advoce-fe:.MI Viiay Mehta

Versus

: ...-.;..Appllcen’rj-' e

' 1. .. Bharat ‘SGnchcr ngdm Limited, ’rhrough ’rhe Cholrrhdh ‘cum. .

Mo’rhur Lone Jenpo’rh New:Delhi.-

2. Senlor General Monoger Bharat Sanchar Nigam lel’red Door' |
' Sonchor Zila, Subhash Nagar, Pal Rood Jodhpur -

Managing Director, Bharat Sanchar Bahwan, ‘Harish. Chondrd_'f'f

| 3 'ASSISIGHI General Mancger Bharcn‘ Sonchor ngom L|ml’red_,z" e

’ D (Admlnls’rrehon & HR) Subhcsh Nagar, Pal Rood Jodhpur
‘ 4 Sub D|V|$|onol Englneer (OCB) Bharat Sonchor ngom lel’red' ‘ -
- Telegram Office, Scrdarpuro Jodhpur oo

- By Advocate : MrS.K. Mathur. -

ORDER OraI'

| ;.;....ReSpen.den"rs_ o

The presenf OA has been flled by the oppllcon’r to chollenge_}. R

'_’rhe order Annexure A/I don‘ed 05. 12 2012 by Wthh respondem‘- ‘

depdr’fmen’r hos fransferred ’rhe cpphconf ’ro Dechu Bolesar cmd.:




- Annex. A/2 dated 20 03 2013 whlch was |ssued dfrer con5|der|ng ’rhej

| represen’rd’rlon of ’rhe GpplICGnT

2. short facts of the case, as averred by the applicant, are: that

- the 'applicant while ,pos’r'ed at lJodhpur_ as Tele_com'_ Mechanic in K

 Bhorat Sanchar. Nigram Limited (BSNL) was ’rrdnsferred vide brd:er .

: ~.'f7Annex A/] The dpperdn’r has challenged ’rhe order Annex A/l by

" fiing OA No. 25/2013 and this Tribunal vide ‘order dated 2201 2013

while dlsposmg of the OA remdnded.r‘he matter chk to responden’r' e

No. 2 with the direction to freat the OA as repres'en’rdﬁon'dn'd _deei"de“j

the some (Annex A/3) The respondents df’rer considerinéj’rhe OA‘ -dé:

4represen’rd’rlon hdve mdln‘rdlned ’rhe order of ’rrdnsfer dd’red'v

' 05. ]2 2012 qua ’rhe dppllCdn’r It has been averred i in ’rhe dppthhonf | |

ThOT. the .’rrdns_f_er claimed tfo. have been mdde, in ‘rh’e- |n’reres’r~_ of e o

. “service, but 'no detail, particulars and mateiial. of interest ofservice-. © i

have been menﬁoned in the order dnd a bdld statement ’rh‘d’r ’rrdnsfer o

hds been made in |n’reres’r of serwce does no’r dlschdrge burden of.'_

- .."’rhe respondents to es’rdbllsh that the ’rrdnsfer has been-: mdde |n ’rhe | L

‘ |m‘eresT of serV|ce'wh|ch-deunTS' to obllque motives and malice in

AIOW.T_ It has further been averred in the application that _rhe transfer -~

has been affected in violation of Transfer Policy and there. is _nd |

" provision fo affect transfer on the ground of inferest of.-s"e_r'vi.cv__e..’ The” B

4' "rrdnlsfer of the applicant dlse claimed to have been e.f_feé:’red due to
longer stay but there are rndny other Telepnone Mechdnics of Ionger

- stay than' the GDDHCGHT_Ond'TheY lhove:nof been fransferred. Even

. one Hanuman Ram Gaur who is of a longer stay and was fransferred

r :



vide order dated 24.06.2011 has not yet been relieved. I is-further . ~ "

averred that transfer has been made in mid academic session and .

~ this is in violation of the policy and such fransfers have been struck o

“down. by the Hon'ble Tribundl-dnd Hon'ble SUpreme 'CoUr’r;" Z'The:' )

B 'dppllcdnl’hds'furlner'dverred fhat his sons and ddugn'lers'dre cdrrying' .

on s’rudres in Jodhpur and ’rhere are no such rnslrlu’rlons ClT the pldce. :

' 4of lrdnsfer for their s’rudres The dppllCdn’r hds further dverred ’rhdl ’rhe_::-.- e

: -’rrdnsfer order hds been mdrn’rdrned by lhe responden’rs vrde order-”

Annex Al2 dd’red 20.03. 2013 on ’rhe ground that the dppllCdn’r |s d.'fA o

-longer s‘rdyee. However, it hds been SClld in ’rhe order ’rhdl four .

" employees of long_er slqy_ndmed 'by the d_ppllCdnl hd-yernol been-

- transferred on medical grounds and one employee Qflon'ger stayhas e -

not been fransferred because he is President of the *Union, who is =

_ :exe‘m-pled from, fransfer and one employee -lhough lrdns'ferred'-.on_" . g

o .24 06.2011 Wil now: be relreved The dppllconl has -dyerred‘in. his

»:dppllco’rlon ’rhdl dforesord 4 employees ‘who hdve nol beenf'}- ERRR

lrdnsferred on medlcol grounds are not sick, as they hdve nol Terl’l: '

any: medlccrl leave dnd are performrng ddrly duties. Furlher ’rhe-". o

o Presrdenl of the Unron is.not an employee exemp’red from lrdnsfer

dnd all ’rhese employees are of longer sldy ThCll’l lhe dpplr(:dnl

| v’rherefore, the dppl_lCdn’r has been drscrlmlnd’red and he hd-s 'be_enf .

~ tredted UneClUdlly with reference o lhese employees N Ine S

frespondenls hdve “issued order ddled 04, Ol 2013 for- pu’mng rn

. dbeydnce fransfers due ’ro venflcollon of membershrp of’ the unlons'__'
dnd the . applicant hds not ye’r been relieved.  Therefore, the

o _dpplrcon’r has filed this OA seekrng followrng relref



, “The opplrcon’r prays Tho’r order ‘Annex.: A/] quo ’rhe =
' .opplrcon’r ‘and order Annex. A/2 may kindly be quoshed and-

“the respondents may kindly be restrained -from implementing - - ‘

" the same. The respondents may kindly be directed to-continue

" the applicant at Jodhpur on his present post. Any other order_ o

- may kindly be possed gwrng relref to the opplrcon’r "

- BY way of reply‘ the -respondem‘s have denied the dverme‘n"r" S

made by the ‘applicant in h|s dppllco’rlon and have fur’rher dverred‘_. e

.. that ! |n comphonce to the order of ’rhe Hon ble Trrbunol do’red‘

.. _»22 O]e 2013, possed in OA No. 25/2013 representation of the. Gppllconf-'_' SR

L Was decrded by the concerned ou’rhorr’ry ond ’rronsfer order hos been AR

pdssed on ’rhe basis of longer stay, in occorddnce wr’rh ’rhe Tronsfer',"

pollcy, ond in view of ’rhe elec’rlons rehevmg was: deferred ’nll the -:_?.. et

o elechons were over. l’r has ‘been fur’rher averred in’ ’rhe reply ’rhd’r';_'.‘

' vrlloge Bolesor s no’r very far from Jodhpur ond now ’rhe ocodemrc'.

session s over. The opphcon’r can Jom o’r Bolesor but he s pursurng.'

i . fcon’nnuously ’rhe stay peh’non ond this is his second OA chollengrng S

o ’rhe ~’rronsfer order Thls shows that ’rhe oppllcon’r some how wom‘s ’ro-'

ov0|d ’ro carry ou‘r the ’rronsfer order Wthh is very bod proc’nce ond_" -

| pu’r’rrng hindrance in the odmrnrs’rro’non The responden’rs in pord 49 PR o

= L of ’rherr reply overred that- poro 4, 9 of ’rhe OA is mlsconcelved ondv |

-rephed to the six incidents referred to by the dpplrcon’r dnd ov_err_ed{- SN

reasons for nof ’rronsferr_ing_ the 5 telephone mechanics referred by

the opplicdm‘ in his OA and fur’rher averred that six’rh per'sOn ie' Shri

- ';Honumdno Rdm has olreddy been ’rrdnsferred ond is belng relleved»_-’.f.'- c

shor’rly The reSponden’rs in- their reply have. also dverred ’rho’r the ST

' .opplrcon’r is worklng ‘at Jodhpur for rhe last 22 years ornd he’ s’rrII wom‘s'-"

- v’ro some how continue at Jod_hpur Thrs shows ’rho’r ’rhe opplrcon’r rs' :.::-'7

Ry



, _~‘ben’r upon no’r ’ro Iedve Jodhpur dnd fo- con’nnue on one or ’rhe o’rher B

Iegdl- proceedrngs. Therefore responden’rs have prdyed ’ro dlsmlss

the OA. -

S By way of rejoinder the applicant has reiterated fhé"fdcfs as

;'Adver'red in the OA |

5. Heard both the pdrhes Counsel for the dpplrcon’r con’rended_- S

L ’rhdr‘ ’rhe dpplrcon’r hds edrlrer been ’rrdnsferred vide. order Annex. A/l " PR

whrch was chdllenged before ’rhls Trrbundl dnd this Trrbundl vrde order;' L

| 'dd’red 22 01.2013 pdssed in OA No. 25/2013 (Annex A/3) drrec’red' "

’rhe responden’r depdr’rmemL to drspose of the represen’rd’rron (’rred’nng f

L OA ds a represen’rd’rlon) of ’rhe dppllCdn’r by medns of a redsoned f S "

o order wr’rhrn ’rwo mon’rhs from ’rhe dd’re of recelp’r of The copy of ’rhe“;; '. R

| order The dppllCdn’r ﬁled er’r’ren represen’rd’rlon dnd the same st c o _'

: decided by Annex. A/2 Counsel for the applicant fur’rher co.n’rended._ DU

o ’rhd’r dl‘rhough ’rhe responden’r depdr’rmen’r ordered in Annex A/] ThOT ) )

. "rhe order is berng |ssued in publrc |m‘eres’r but ho. publrc rn’reresr hGS-.. e

been mentioned rnorder Annex. A/1 or A/2 _dnd order Annex%-A/Q. :

_refers only that on the basis of rndximum' stay “at Jodhpur- -’rhe o

dppllCdn’r is being Trdnsferred Fur’rher rhe applicant has referred ’rhe'“\;

. persons Who have been exemp’red from ’rrdnsfer on medlCdl grounds SR

~ at page 2] of the OA bu’r.novmed|cg| grounds have been men"noned' B S

in. r‘ne'dbove list and ’rhe responden’r—depdr’rmen’r failed ’ro*prox/"ide‘;‘ oo

' ’rhe medlcol reasons of The edch and every persons fo'the dpplrconr‘ | R

" He fur’rher con’rended ’rhd’r ’rhe dppllCdn’r was ’rrdnsferred in mld-_.‘. |

‘academic sessron_ as his ddugh’rer is s’rudyrng in B.Ed._'Couns‘eI‘f-or ’rh_e e

(-
>



crpplrccrnf further con’rended ’fhor’r the opplrccrn’r has’ crverred in ’rhe S

L Gpplrcohon ’rhcr’r 13 vrlloge exchcrnges have been abolrshed by ’rhe .

E responden’r depcrr’rmen’r bu’r the responden’r depon‘men’r is crdcrmcrn’r‘

o post ‘rhe crpplrcon’r in wlloge exchcrnge ‘He also com‘ended Tha’r_‘-j

the responden’r depor’rmen’r drd not produce any comporohve chor’r v‘ S "

"‘cf s’roy of the Gpplrcon’r o’r Jodhpur qucr o’rher persons The

- reospncrbrlr’ry of ’rhe order must be plecrded in the reply or_coun’rer’_‘ R

B «and relevant record of longer stayee must be produced befc_r'é ’rhe "

, Tr'r'bu'ncrl He fur’rher con’rended that -Hon'ble Apex Court r'h severcrl_'_

-. “ Judgmen’rs held that publrc rn’reresT is no’r a magic word WhICh can do‘ IR

service- for anything |n crny sVruo’non Nor is it a ccrpe‘r under whrch K |

o ony’rhlng could be swept and in a pcrr'rrculcrr case such mTeres’r musrL S :

- | be drsclosed or. drscernrble He fur’rher contended ’rhcr’r ’rhe Drvrsron:.

N .:_ Bench of ’rhrs.Trrbundlrehed upon Thejudgmen’r of the Apex C.o‘ur’r.-"H_ei e

further ~ contended that the : Mcdr_crs ‘Bench of the. Cenrrql-”

Administrative Tribunal  had- held that nature of?'ddminis’rrd”r—ive':_f‘

- exigencies referred in the order itself which necessitated rr'd'ns_fer-mggf. =

" be mentioned and no case of the urgency has been made 6utin the

transfer order, therefore, it must be quashed. Counsel for 'rhe

applicant further contended that order Annex. 'A/"]."connoff be ..t

f,"-supplem'en"red by dno’rher -order"ie Annex'A/Q‘ In suppo‘r’rgo:f' his: .

i , orgumen’rs he relred upon ’rhe followrng Judgmen’rs

(i) CAT Jodhpur Bench order dated 10.05. 2013 pussed rn OA No .
262/2012, Mr Shanti Lcrl Hingad vs UOI & Ors. .

o (ii):'v 'CAT Ernakulam’ Bench order passed.. in OA No. 484/93, Y.
- Kurikesu v. .Senior. Superintendent - of Telegraph- : Traffic, - . .-
‘Trivandrum Division & Ors publrshed in 598. chrmy s CL Drgesf

1993

3



: (iii) Mdhendrd Kishore. Shdrmd vs UOI & Ors repon‘ed in (1992) 20__"'.. -
~ Administrative Tribunals Cases 6. :

: {iv), -~ M. Vijaya vs UO! repor’red in (1995) 31 Admlnlsfrdhve Trlbundls

.. Cases 327

(iv) Kdlldsh Chandra Shdrmd Vs Drrec’ror Sheep dnd Wool : -

" ROJOSThGn & Ors reported in RLR 1992 (2) page 441.

" v] CAT Jodhpur Bench order dated 21.07.2011 pdssed in OA No"- SR

- 1568/2011, Smt. Indlrdnr Sen vs UOI & Ors.

- .,'..(v'i) " CAT Jodhpur' Bench order dd’red 09.09. 2009 pdssed in OA No; SR

: 226/2008 Karan Singh vs UOI & Ors.

(x| Mohinder Singh -Gl and Annr vs. The Chief.f'EIecTion

- Commissioner, New Delhi & Ors reported in AIR 1978 SCC 851. - i

6. . Per contra, co_unsel.jfor the r'esbond.e'nrs contended ’rhd’rfhe

applicant is 'Working from 1991 in Jodhpur and .oﬂ'e_r-"cd;refu.l-'

consideratfion of each dnd every dspecT the dpplicorn’r nd's beenj.._m‘: 5 L

| .,’rrdnsferred by Annex. A/]dnd after the order of ’rhrs Tnbundl Annex. |

A/3 The responden’r depdr’rmen’r re- exomlned ’rhe mdf’rer dnd it st:._

'consideredvfif to transfer the applicant- and to maintain. the orde_r__'.f" .

- Annex, A/l. He further conferided that the applicant has been”

g Trdnsferred in publrc lnferesf and df’rer ’rrdnsfer the dppthn’r lS S’ﬂ”':' IRUEE

- worklng at Jodhpur Under orders of this Tribunal whereas onglndl order R

was issued woy back on 05.‘]2_.20120nd affer that « one dcdder_nlc L

~session has already been passed. Therefore, no case for's’rudy' of e

“daughter of the applicant might remain. He further confended that: = =

the re.Sp'Onden"r-depdr’rmenf is not under dny obligdﬂon"ro .inform the

dpplrcorn’r about the medlcol ground of each dnd every employee.

and Annex A/l is pdssed on fhe bOSlS of Ionger s’rdy dnd no blClS or_

_-mdlrce has: been pledded in the OA fherefore "Annex. A/ 1 and A/2".,__~"jf

ccnno’r be said to be illegal or in contravention of dny _pollcy.‘ _He - ..



further contended that transfer policies have - persuasive value and -

- do not carry s’ro’rurory force and it is not possible to keep .'e'doh 'onfd B

every person d’r_Jod.hpor and sorheone has fo be fransferred from HQ - -

" tosmallerplaces.

7. hdve considered the rivol con’ren’rions rdised by}borh«’rh'ef‘_.

C porhes ond olso perused ‘rhe Judgmen’r cr’red bY COUnSe| for fhe':'f e

'opplrcdnt I’r is - se’r’rled prlncrple of - low ’rho’r ’rronsfer Is an- essen’nol":...'._'".'1'-7

ingredient of servrce and it can further be inferred by documen’rs filed

by both the parties that applicant is serving a Jodhpur since _1:9-91.{_'_.ln R 3

my ' considered view, it is not necessary for. the respondent- .

d'epdr’rmenf to provide' service record of each and every emoloyee S

whose cases have been consrdered on occoun’r of- medrcol grounds. o

for no’r ’rrdnsferrrng bemg Ionger stayee. Fur’rher it is dlso se’rﬂed"jf S

- prrncrple of Iow Thd’r cour’rs should no’r m’rerfere in the ’rrdnsfer orders ..»i

K excep‘r where well esroblrshed case of molrce is proved or order hos B

no’r been issued by the compe’ren’r du’rhorr’ry and of’rer Iookrng |m‘o "
the enhre fdcTs and crrcums‘ronces of this pdrhculdr cose I see no'

! reoson ’ro rn’rerfere wr’rh The order of the ’rronsferee ou’rhorn‘y

8. . Accordingly, OA is dismissed with noorder as to costs.

(JUSTICE K.C.JO5HI) -

ss/






