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Original Applieation Nos. 290/00046/2014,

130/2013,

464/2013,

465/2013,
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Order Reserved on: 18.09.2015

Jodhpur, this theVZAY‘_h day of October, 2015

- CORAM

Hon’ble Ms. Meenakshi Hooja, Administrative Member

OA No.290/00046/2014

1.  Karan Singh Bhati s/o Sh. Shankar Singh Bhati, aged aboiit:29 ' P
years, resident of Kalka Mata Mandir Road, Maderana
Colony, Jodhpur, last employed as Casual Peon in the office
of Additional Director, Income Tax Investigation, Jodhpur

2. Om Prakash s/o Sh. Papsi Ram, aged about 33 years,
resident of Harijan Basti, Masuria, Jodhpur, last employed as |
. Casual - Safaiwala/Sweeper in the  office of Addmonal j
: ",\5_2 Director, Income Tax Invest1gat10n ]odhpur

; \; e Applicants
| - .

!
%
(}vocate Mr J.K.Mishra -

Fay

N f ' Versus

1. Union of India through Secretary to Govt..of India, Ministry -
of Finance, Central Board of Direct Taxes, North Block, New
Delhi. o :

2. The Director General Inceme Tax (Inveetigation), Central,
New CUR. Bu11d.mg (Annexe) Statute Circle, B.D Road ,
Jaipur. .

3. Income Tax Ofﬁcer (Inv) Room No. 22 Aayakar Bhawan 4
Paota-C Road, Lal Maldan Jodhpur , . _ ' §



L e Respondents
By Advocate : Mr. Sunil Bhandari ' '

OA No.130/2013'

Kishan s/0 Shri Bhanu Lal, aged about 35 years, resident of
Outside Viswakarma Gate, Mukta Prasad Colony, Harijan Basti,
Only Gajner Road, Blkaner, at present employed as Casual

Chowlkidar, in.the office of Assistant Commissioner of Income Tax

(Central), Bikaner.

By Advocate: Mr. ].K.Mishra

' Versus

1. Union of India through Secretary to Ministry of Firnance,
Govt. of India, Central Board of Direct Taxes North Block
New De1h1

2. Comrmssmner of Income Taﬁ; (Central), gnd Floor,_ New
C.R.Building (Annexe), Statute Circle, B.D. Road, ]aipur.

3. Assistant Commissioner of Income Tax (Central) Aayakar
Bhawan, Rani Bazar, Bikaner

- : _ .......Respondents
By Advocate : Mr. Sunil Bhandari '

" OA No.464/2013 -

Narendra Meena s/o Sh. Gokul Lal Meena, aged about 29 years,

resident of Kalandrapura, Tehsil-Devli, Distt. Tonk, last employed -

as casual Chowkidar in the office of Income Tax Officer, Nagaur

s Applicant
By Advocate: Mr. .].K. Mishra |

Versus

'\ ";
lof Finance, Central Board of Direct Taxes, North Block New
Eellu. .

)

s

”v/" Statute Circle, B.D. Road, Jaipur.

Cereens Applicant |

. B N -r,/ .\Un1on of India through Secretary to Govt of Ind1a Ministry

":éz /Chief Commissioner of Income Tax. (CCA) CR. Building,



3. Chief Commissioner of Income Tax, Paota —C Road, A]odhpur .

........ Respondents
By Advocate : Mr. Sunil Bhandari

OA No.465/2013

N 1. Devi Lal s/o Sh. Dala Ram aged about 25 years r/o Village

V and Post Moongra, Via Balotra, Tehsil Pachapadara Distt.
Barmer, r/o at present employed as Casual Computer
Operator in the office of Income Tax Officer Ward, Balotra,
Distt. Barmer.

2. Deepa Ram s/o Shri Raju Ram, aged about 26 years, resident
of Near Income Tax Department, Balotra Distt. Barmer, at
present employed on the post of Peon works in the ofﬁce of
Income Tax Officer, Balotra Distt. Barmer, ~

3. Ratan Lal Acharya s/o Shn Hira Lal, aged about 35 years,
resident of Acharyaon Ka Bas, last employed on the post of
Peon works in the of.ﬂce of Income Tax Officer Ward,
Barmer.

....... Appllcants

By Advocate: Mr. ].K.Mishra

Versus

f Commissioner of Income Tax (CCA) C.R. Bu11d1ng, ,
ute Circle, B.D. Road, Jaipur. ‘

1‘5‘ A

;";, flC Road, ]odhpur

By Advocate : Mr. Sunil Bhandari

OA No.492/2013

“Anandi Lal Saini s/o Sh. Hérdeen Ram,- aged about 23 years, -
resident of Near Trimurti Mandir, Jhalra Talab, Makrana, Distt



Nagaur, at present employed as Casual Comp'uter,Operator in the
office of Income Tax Officer (DDO), Makrana, Distt. Nagaur.

....... Applicant
By Advocate: Mr. ].K.Mishra '

Versus

1. Union of India. through Secretary to Govt. of India, Ministry L
of Finance, Central Board of Direct Taxes North Block New ™
Delhi.

2. Chief Commissioner of Income Tax (Central), 2™ Floor, New
C.R.Building (Annexe), Statute Circle, B.D. Road, Jaipur.

3. Chief Commissioner of Income Tax, Paota-C Road, ]od.ﬁpur

........ Respondents
By Advocate : Mr. Sunil Bhandari '

v OA No.531/2013

Kailash Kumar Chawariya s/o Sh. Prem Ram, aged about 36 years,
resident of behind Ganesh Talkies, Sumerpur Distt.Pali, at
present employed as Casual Peon/Safa1wa1a in the office of
Income Tax, Joint CIT, Pali.

....... Apph_cant

frr \ , Versus :
A \ |
A N T, . A .
,:?/ \'J / N '\ %, \Union of India through Secretary to Govt. of India; Ministry
lf:' Bl % g f Finance, Central Board of Direct Taxes, North Block,
i}‘ PR :' ! /New Delhi.,
WA |
‘\;ﬁﬂ\:\ 2 'Chief Commissioner of Income Tax (CCA), C R. Bu11d1ng,
\\E ‘:n" Statute Circle, B.D. Road, Jaipur.

o 3. Chief Commissioner of Income Tax Aayakar Bhawan,
] - Paota —C Road, Jodhpur

: - C reeeeas Respondents
By Advocate : Mr. Sunil Bhandari - S
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ORDER

Since the applicants have -approached this Tribuh’al'
challengihg the cause.of action whtch is common/similer in these
OAs, therefore, all these OAs are being decided bytlus common

order.

2. In 6A No.290/00046/2014, the applicants were engaged as |
daily wage casual wor‘kers “to 'wo:k at Casual Peoh
.Safaiwala/Sweeper; Apl;licant Karan Singh .W'as |
appointed/engaged on 16."1.2002 and appiic‘:ant Om Prak'a_sh was
appointed/eng'eged on 1.1.20t)8. It is stated that th'e_ applic‘:an‘ts
were primarily doing 'the ancillary office jobs from'time to tirhe as
per orders ot their inchatge. They were employed on full time
duty of 8 hours a day and sometimes called ﬁpon to work on '
holidays as per requirement of Wotk. The nature‘ of work

entrusted to them and that of regular employees is the same. The.

= app11cants have referred to DOPT OM dated '.'l 6.1988 (Ann A/3)
"’\

'ﬁ\wkuch inter alia prov1des that where the nature of work entrusted
AV '\t'

te ”the casual workers and regular employees is the same, the
g !

. ca{su/il workers may be pa1d at the rate of 1/30™ of the pay at the
rmmmum of the relevant pay scale plus dearness allowance for
work of 8 hours day. The respondents have fixed and revised the
rate of da11y wages of the applicants and other similarly situated
casual labour, who are doirtg the same W'ot'k as that of regular

worker from time to time and they were being paid at the 1/ SQ‘h of



the pay at theminimum of the time sc_:ale of pay of Glreup-l.D staff
plus Dearness Allowance as per p;oirisions_ of OM dated 7.6.1988. '
Further, the DOPT issued OM dated 31.5.'2;004 in réspect of |
. merger of 50% DA with the basic pay. The same was applicable to
temporary stvatus' casual laboﬁr' and also to the casual workers, o
who are doing the same work as that of ;egular worke;r who are
entitled to 1/30™ of the pay at the minimum of the time scale of
pajr of the' Group-D staff i)lus DA. The applicants have further
averreel that an amount of Rs. 164/- per .day was ﬁlxed‘for;. such
casual workers. It came to be revised to Rs. 222/- w.e.f; 1.?.200_8
vide order dated 12/17.11.2008. Another order dated 18.16.2010

came to be issued for directing revision of the daily rate of wages

S

e ,J‘tno\Rs 292/- w.ef. 1.7.2008 but the same is given effect to from

e-’ e \,"
“,

wérl%e}'és successfully challenged withdrawal of aforesald OM and

{ i g

rc1a1 ,ed wages @ Rs. 292/- per day w.e.f. 1.7.2008: They filed OAs

T
_\r‘).

'the'case of Abdul'Kedir and others vs. Union of.india and .ethexs.
. According to the applicants, the respondent de'partment ﬂ'oa-tea a
scheme to regulanse the casual employees Who have served for
10 years or more, in view of the judgment dehvered by the
Hon’ble Supreme Court in the case of Uma Devi. The apblicants in -
fact worked for a reasonably' long time satisfactorily and have thus

gained experience, it should not be difficult to identify and

;-



absorb them and they will be better than fresh recruits and their

engagément would be beneficial to the establishment. However, .

the 3™ respondent issued letters dated 19.6.20 13 and 23.7.2013 to

the aﬁplicants'and asked them to get agreement signed with é
\ contractor. (Ann.A/8 and A/6). The applicanté who are continuing .
for a lortg titne ought not to have been replaced as per tenor of |
OM dated 4/10.12.2008 (A.I;ln..A/T). The applicattts have referred

to the order dated 29.10.2012 passed in OA No.17/2002,

Mahendra Singh and ors. Vs. UOI and ors. which was disposed of
with certain directions and f)rayed that the applicants also be
taken back in service on the basis of the ratio of the said
| judgment. It.has been ‘further stated that now the grd reSpbttdent
has issued .orcters datéd 8.8.2013 (Ann.A/ 1 and A/2 respectively
for the applicants) and asked the applicatnts ttot to work and no
salary would. be paid to them from 1.7.2013. The appli_t:ants:»have
further averred : that most of ~the. persons who entered into .

L\J ' litigation have been taken back on duty/re-engatgéd/t:ontimie_d as

P
H

~casual labour on daily wage basis on the jobs they were earlier.

S s\vvorkmg but the. app11cants were not glven the same treatment

A\

ays%wlthdravm with liberty to file fresh OA vide order dated

4
b

\\\\:};frg ﬁf&’i‘: %Jlf/é:"l 2014 (Ann.A/8). The applicants are performing their usual

S et e

N
-.‘g\ s

duties but they are neither allowed to mark their attendance nor

being paid their due monthly wages from March, 2013 and
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onwards and they have been told that until they, fulfil the
formaliries of contract, no wages shall be paid to them. Therefore, '
aggrieved of the action of the respondents, the applicartts have

filed this OA praying for the following reliefs:-

(i) That the applicants may be perrmtted to peruse this;
~ joint application on behalf of 2 applicants under rule
4(5) of CAT Procedure Rules 1987.

(ii) That the impugned orders dated 8.8.2013 (Annexure
A/l and A/2) issued by 3™ respondent, may be
declared illegal and the same may be quashed. The
respondents may be directed to allow the applicant to
mark his attendance and continue them on the job on
which they were continuing before by applying the
ratio of judgment passed vide order dated 29.10.2012,
passed in OA No.17/2012 Mahendra Singh and Ors. vs.
Union of India Etc. Etc. and allow all the consequéntial
benefits. 1nc1ud1ng the payment of monthly wages from
March 2013 and onwards.

(iii) That the applicant may be thereafter continued in
service as per OM dated 4/10.12.2008 (A/S) and may
not be replaced from any other source/by outsourcing

except by way of regular appointment against the
vacancies and continued.

In reply to the OA, the respondents have submitted that the

applicants have not challenged the communication ~dated
19.6.2013 and 23.7.2013 (A-nrl.A/S and A/6) by which they were

informed that if they desire to continue working then they would



have to discharge‘their duties through contractor after f1111ng in
the requisite’fo.rm; but despite that the applicants have I}éithef_ - |
responded to the said letters déted 19.6.2013 and 23.7.2013 nor
‘tul;ned up to perform duties through contractor. It hgs been
further stated that the applicants are ﬁof aggxievéd of and have -
not chaillenged the aétion/policy .of “the 'respoﬁdenté in
outsoﬁrcing the casual .labour through contractor/sérvice

provider and thus the preseilt OAis liabie to be dié:nissed on this

couﬁt é.lone. With regafa to the order passeci in OA No. 17/2012

on 29.10.2012 in Mahendra Singh and othe;s vs. Union of India
and others, it has been stated fhat the séid ofder_ would oniy Aapply

in cases of those Aappli.cants Whé »were_plar,ty before the Hc:;n’blé

Tribunal in.théée matters and have no bea_ring uporis o'thers,.‘such

as the present apphcanté, who h#ve not challe-nged.th_e policy of -
outsourcing through contractor and even the afo;e;éid order .
dated 29.10.201:?. had been challenged béfdre the ;_._I‘-‘Io‘n’ble

oo Rajasthan High Court by wéy of writ petitions.' The respondents

have further stated that even prior to the o_rd'er'dated 29.10.2012 .

1'4.9.2012 has clarified that the ‘applicants shall work through the
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.Contractor. The r_espondents have further subr_nitted that order-

-date'd 1976.2013 and 23.7.2013 (Ann.A/S and‘ A/86) have attaineciii
finalit'y, as the sarne A' heving not being" éha]lenge'd; by the

applicants rn which in unambiguous terms provide for continutng '
discharging duties through contractor, however, 'the applicants_ fﬁ/
did not e\ien_choose to respond.to these orders. The appli:eamsf -
have not been. denied any opportunity to continue dischargi'ng
their duty. On the contrary, they harre been asked several tirnes to

_ continue Working.through contractor, however they did not turn

‘up by respond.tng to any of the orders/letters issued by the

department. Therefore, the OA fﬂed by the apphcants deserves -

~be drsn'ussed

& . I‘ ﬂ%‘% ’ ' )
\ 2 \In rejoinder filed by the apphcant it has been stated that the

A

e

E.f\

. otg.tso rcing policy was issued vide letter dated 4/10.12.2008
s f" \:A

\ Lt

B - RS+ S

\\‘ *3? B3 J ,;‘L/
. J

‘ AQn .A/T in OA No.46/2014) and the same was given prospeetiVe- o
F;éifect and the applicants were appointed mlrch 'earlier and the
provisions of the said policy protected the castral Jlabour ‘alreav.d}r.
working for long time and, thus, there »wa's no requirernent\olf
challengmg the same. It has also been averred that the applrcants
are not aggrieved w1th the order dated 29 12 2012 but are relyrng '
on the ratio of the same and .no policy was under challenge before
this Tribunal or is under challenge in the cases pend.mg before

the Hon’ble Rajasthan High Court. It has also been averred that |
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the letters dated 19.6.2013 and 23.7.22013 (Ann.A/5 and A/6) got

merged in the impugned ,orde;s dated 8.8.2013 (Ann.N 1 and_
A/2) and the same have been challenged. It has further been
stated that even some of the applicants in the case of Mahéndra
Singh & Ors vs. Union of India & Ors who were not taken on.duty

after 17_. 1.2012 when the outsourcing of labour through contractor

was sought to be disengaged, worked through contractor but all - '

of them have been taken!back as casual/daiiy rate worker, in
pursuance with the judgment in the case of Mahendra Singh and
Ors. (supra) without any demur and all of them are continuing as

such without any interruptiqn. Therefore, the applicahts have

prayed for grant of relief as prayed in the OA.

3. In OA No.130/2013, the applicant was initially' engaged as
daily wages casual worker to work as Casual Sweeper ﬁom March
2005/2006. He has made similar averments as in OA No.46/2013

regarding his rights and wages as a casual lé.boilri‘lt has been

cannot be any discrimination between litigating and non-

averred that the respondents have issued order dated 27.2.2013 '
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litigating, in the relief the applicant has _sought directten to the
respondents to modify the impngned order dated 27.2.201{3A
(Ann.A/1) by . substituting all casual labour’ who have been
working with the respondents in place of the word ‘petitioners’
and give similar treatment to the persons who are sirnilarly ;
situated but have not entered into litigation and he .maiy» b
granted-al'l the benefits as- per the order passed in the case of
- Mahendra Singh and con_tinue hirn on the -jeb on which he is

engaged and is doing without any interruption.

In reply to OA No. 130/20-13 the respondents have submitted
that the order dated 27.02. 2013 (Ann A/ 1) has been 1ssued from
the office of the Cl'uef Comrmss1oner of Income Tax, ]odhpur in
context of the office of the DDO to the Chief Commissioner of

Income Tax, ]odhpur for implementation of the order dated

l Ly
as h% wa7 not worklng under the DDO to the CCIT, ]odhpur The ¥

A,
g e

'r'esp\ondents have further submitted that the present OA is not
s;rmfar to QA No.17/2012 decided vide order dated 29.10.2012. It
has been further eubntitted that the applicant ‘had worked with
respondent No.3 till ]ulrr 2010 only end since ‘August, 2010 he
Worked in the ,I'DDIT (Inv.) Bikaner until ]uly,‘20'12 only (and. DDIT'

g (_Inv.) Bikaner has not been impleaded as party-respondent) and



13

thereafter since August, 2012 the applicant did not work with the
respondent department and has abandoned the service.

Therefore, the OA deserves to be dismissed.

"In the réjoindér to the reply, it has beeﬁ averred‘that the

\J serviceg of the applicant has been disiaensed with only becaiuse of
| the order' dated 27.02.2013 whereby -thé judgment 'dated.
29.12.2012 has been ordered fo be ifnplemented only in réspect

of the applicants who were party to the various OAs"'. The Bikaher

Income Tax authorities follow the orders passed by the tCCIT,

]odhpur, in -administrative :matters and | that if order .dated

27.2.2012 does not apply to. his case than his te;rmi_hation

otherwise cannot be sustained. Further, the judgment in the case
of Mahendra Singh and others (supra) can be applicable to the
- similarly situated persons in the same office of the respondents

and there is no reason for not applying the same in his case:

o 4. In OA No.464/2013, the applicant was initially engaged as
daily wage casual Chowkidar in the office of Income Tax Officer,

Nagaur on 9.10.2007 and rémained in employment up to

18.1.2012. Thereafter he was not taken on duty for the reason that

. labour was sought to be provided through Oufsourcing. He has

N m\;ﬁtde averments regarding his rights and Wages' as casual labour

£ 1y
o 1Y
t O l‘ ]

: ) 0];’12 similar lines as in OA No.46/2014. It has been averred that.the

: féspondents have issued order dated 27.2.2013 (Ann.A/ 1), on the
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basis of order of the Tribunal dated 29. 10.2012 in Mahendra Singh
and others and taking/re-engaging those casual labonrs who had
preferred these OAs, but the applicant. has came to know that
those orders are not applicable to him and he may be ousted ay
any time without ' prior notice. As there ‘cannot be any
_ /
discnmmation between litigating and non-11t1gat1ng, in the re11efL
the applicant has sought direction to the respondents to modify
the impugned order dated 27 2.2013 (Ann.A/1) by substltuting all_
casual labour who have been Working with the respondents in
place of the word ‘petitioners’ and give sir_nilar treatment to the
persons >Wh0 are similarly situated but have not entered into
litigation and he may be granted all the benefits as per the order

passed in the case of Mahendra Singh and continue him on the job

on which he is engaged and is doing without any interruption. It

has been further averred that the respondents have issued order

engaged and the applicant should be re-engaged if he also takes
orders in his favour from the court and the respondents areA
3

i : discriminating against the applicant who have not entered into

litigation and has prayed that the respondents may be :directed to



re-engage the applicant as daily wage casual labour on the job he
was working before  his dis-engagement by rﬁ'odifying the
; impugned order dated 27.2;2013 (Ann.A/1) by substituting the
word ‘petitioners’ with ‘all casual labours’ who ]:‘1a\;re ;been
Working. with the respondents- by applying fhe ratio 05f the

judgment passed in OA No.17/2012, Mehandra Singh and Ors.

In reply to OA No.464/2013, the i'espondents have subr;nitted
that the applicant is not agg;ieved of the action of the respondents
in | outsourcing the casual labour through contractor/sé:vice
provider. Réther the applicant is himself providing his servicés
through contractor and thu.s,_ the order datéd, 21.2.2013 has
erroneously been challenged. It has further been submittéd that
the applicant has worked upto 18.1.2012- only whereafter he is
al_leged to have been dis;ehgaged whereas.the present OA is
-filed in the last Weék of October, 2013, after a delay of almost two

‘ -
* “a
§ .

years. On this count the OA is liablé to be dié‘niissé‘;i';“:Moreover,

.A

\ f ' . 3
' the applicant has been working through contractor and thus no
l% pp g g ‘.“
.;"“f!l] :g"cg; Sy,
o e‘f’»”‘»@:a'».lse of action has arisen for the purpose of ﬁlmg the present OA.
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In fhe rejoinder, it has been denied that the a_ppl?cent has
worked thoﬁgh any contraetor at any time least to say-after his dis-
eﬁgagement and he remains 'out of employment and the
impugned order dated 27.2.20 113 (Ann.A/1) has been cﬁé_ller;ged
on the ground' of unreaeonable classification 'll)ased' on’»one
litigating and other not litigating. It is also submitted that similazly : |
,situated“persons filed OANo.110/ 2013‘Shobha Ram and others vs.
UOI decided by this Triburfal on 16.9.2(')1.3 tAnn.A/G) and they
were allowed to continue till a decision is taken on the subject

matter by the Division Bench of the Hon’ble Rajasthan High Court

at Jaipur Bench.

5. In OA No.465/2013, the applicants were initially engaged as .

daily wage casual worker to work as Casual Computer

T T

o = Operator/Peon etc. on 1.7. 2009 Septemb 2007 dSe temb
p fx - % P er, an p ember,
-““"‘“\
f,.m.

passed in OA No. 121/2011 Further, the appllcants have also

averred that the 3« respondents verbally 1nstructed the '
subordinate officers on 14.8.2012 to terminate the services of the
applicants and other casual labour. However, the applicant No. 1

and 2 were continued upto Jan, 2013 and applicant No.3 was not



taken on duty from 14.8.2012 onwards. | The apphcants have
challenged the letter dated 27 02.2013 - (Ann.A/1) as-
discriminatory. In relief clause, the applicants have prayed for
direction to the 'fespondents to re-engage them (?asual lébouir) on:
\J the job on which they were continuing before disehgagement and
continuing through contractor by modifying the impugned order
dated 27.2.2013 (Ann.A/1) so as tob.read ‘all casual labéurs’
instead of ‘petitioners’, forthwith by applying the ratio of the
order dated 29.10.2012 passed in OA No.17/2012 and they':may
be thereafter continued in serﬁce and may not be rei:laced ffror_ﬁ _

any other source except by way of regular appointment.

In reply tg OA No.465/2013, the respondents have subﬁﬁtted
that the applicant No.1 is rendering his service through contractor
since 1.2.2012 and applicants Nos. 2 and 3 -élso started rendering
their services through the contractor from 17.1.2012 and 1.2.2012
and all the applicants are being paid through by the contractor.
The respbndents have denied the averments of the applica_,nts that

they are similarly situated persons to the apphcant 1n OA

g e
t}\I oigh  the contractor Whereas the present apphcants -are

S
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have not challenged the action of the respondents in taking
service through Contractor and order dated 27.02.2013 (Ann.A/1) _
has been erroneously challenged. The respondents have further

submitted that these applicants have earlier filed OA No.158/2013

L

India and others) and alleging the same cause of action which was

for the same relief (Ratan Lal Acharya and others vs. Union of

withdrawn vide order dated 04.03:2014 (Ann.R/1), thus the
present OA being filed with oblique motive and. wholesale

concealment of facts, which deserves to be dismissed.

In the rejoinder, it has been denied. that the applican'fS‘
worked through' contractor from.1.2.2012, 17.1._2012 and 1.2.2013
respectively. It is Aasserted that the applicants never left tlyle'ic_)b on

their own but théy were not taken on duty. They never worked
through éon&actdr af any. time least to say after the said specified
date. It has also been averred that the earlier OA was filed .
inadvertently and they withdrew it immédiateiy after seeking

permission of the Tribunal and there is:no question of

ncealment of facts. It is also submitted that similarly situated

ons filed OA No.110/2013, Shobha Ram aﬁd othérs vs. UOI

Division Bench of the Hon'ble Rajasthan High Court at Jaipur

’ . o Bench.
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6. In OA No.492/2012, the applicant was.initially engaged as
daily wage casual worker to work as Casual Computer Operator’
in January, 2010. He was last paid @ Rs. 292/- per day. After

17.1.1992 he was disengaged due to outsourcing of the casual

\J labours and ‘did work through Contractor subsequently.;; The

applicani in this OA has made similar averments regarding his -
rights and wages as casual lé.bour as; has been made in OA No
46/2014 and as the impugnea order Ann.A/1 is disc'riminator'y, in
the prayer clause “direction has :beenl
sought to modify the impugnéd order dated 2.'1.2.20 1.3 (Aﬁn,.A./ -
by subsﬁtufing ‘all caéual labours’ who have béen Worki'ngi with
the resp‘ondents in place of word ‘p_etitionellrs’ and thus | give
similar treatment to the persons who are similarly sitl_lateci but
have not entered into litigation and the applicant may .be re-
engaged as casual labour on the job on which he was Wérkigg and.

grant all benefit as per order passed in Mahendra Singh's case.

In reply to this OA, the respondents have submitted that the

present OA is not similar to that of OA no.17/2012 Mahendra

5 {g%

1y \‘“\ ingh and ors. vs. UOI decided on 29.10.2012 which shall not give
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arisen ‘to the appiicant so as to challenge the order dated
27.2.2012 (Ann.A/1) as the applicant is not similarly placed with
those as have been mentioned in the order dated 27.2.2012 and,

therefore, the OA deserves to be dismissed.
No rejoinder has been filed in this OA. C \,” '

1. - The applicant in OA No.531/2013 was engagéd on 1.1.1996
as daily wage casual worker in the oﬂice of Joint CIT, 'PaIi and 1.164
was last being paid Rs. 292/- per day.' He lést -vs;orked | upto
17.1.2012 whereafter he was disengagjed due t§ outs_dur@ing of
casual .labours théreafter he worked throﬁgh Contractor. After
makincj averments regarding. his rights and wages as. casual
labour on similar lines as in OA No.'46/2014, the apfalicant further
referfed té the order dated 29.10.2012 éassed in OA No.17/2012,

,erz=iz. - Mahendra Singh and ors. vs. Union of India whereby certain

f‘d\:irections were issued to the respondents therein and stated that

" “thé respondents have issued order dated 27.2.2013 for taldng v
b ' €l . . :
% |

; ’ ,j bagck the casual labours who had worked on daily wage basis and

i Jpreferred OAs before this Tribunal. After implérﬁen_tétion‘_ of the |

*““é'éf;’y/ order dated 29.10.2012, all the persons Who have entéi‘ed. into
litigation have been re-engaged as césual lélc;ouf oﬁ 'd'ail}; waée
basis but the applicant is nbt SO eﬁgagéd o'n‘th'e pléa that he de
Ino'f obtained order in his. favour. Therefore, 'the appﬁéént has

> prayed for the relief that he respondents may be 'diréEted to
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modify the impugned order dated 27.2.2013 (Ann.A/1) by .
substituting the word ‘petitioners’ with the words .‘all céSﬁal
labourer who have been working with the'respondent"s’ aﬁ_d thus
give similar treatment fo the persons Whé are similaﬂy sifuated
but have not entered into ﬁfigatior{. The appliéant may be re--
v engagea _'as casual labqur-on the job on ﬁvhich he was working and'
grant all the b-eneﬁts as per the order passéd in Mohindef Siﬁgh’s :

case supra.

In reply to OA No.33 1/ 20 13, the respondents have su]ﬁmitted

- that the applicant has not disclbsed as to which act and acﬁoxil of
the respondents have been sought to be _challengéd ‘in the

present original applicétion and no éause of action .has aﬁsen fo

the applicant for the purpose of ﬁling the ‘present OA. The

appiicant is not aggrieved of the action of the resppndents in

outsourcing thé casual labour throﬁgh contraétgr/gérﬁge

‘provider. Rather the applicant himself is providing his. services
through the contractor and thus the 'or_der dated A2'Z.2.2.012 has -

erroneously b'eeﬁ challenged. The re'spondents.have alsq taken a

ey

lea of limitation. The respondents. have submitted that the

A W
2 A%

J;ge\iént OA is in no way similar to that of the OA No.17/2012,

1 . :
(Malfendra Singh and ors. Vs. UOI and ors decided on 29.10.2012.
> 4 - ' ‘ '

2

Py

”’igﬁ"’" I those OAs the applicants had challenged the action of the

:‘}zy.

respondents in outsourcing the casual labourers -‘th‘rough
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contractor whereas the present app11cant is prowdmg Ius services
through service prowder/contractor and has not challenged the
action of the respondents in taking his service throuéh contrac;tof.
Therefore, the respondents pray'r that the OA deseﬁes to 'be

dismissed.

N
\!

. In rejoinder filed by the. applicant, the e.pplicant has
reiterated that the applicant was wofking as casua; lebour ever
since 1.1.1996 and he last worked like other similarly situated
persen upto 17.1.2012. All the casual labours were ‘sought; to be

terminadted/disengaged and the work was ordered to be taken

from work force prov1ded through contractors. This was the

‘,R-_. \\) \;:\}\ﬂ [3
3 \ (3 ‘1;rec1se reason for d1$engag1ng them and most of the casual

hey also offered their services through contractors. The
. respondents took the plea that the casual labours have themselves
| left the job. It has been further reiterated that the applicant is

aggrieved from the order dated 27.2.2013 and the OX was filed on L

- 3.12.2013 and non-implementation of the directions issued in the

case of Mahendra Singh and ors.

8. So far as prayer in some OAs regarding' "_fi;ling joint
application is concerned, the applicahts are ellowed tto pursue

their remedy jointly.



et + TP b 1

23

No.17/2012, Mahendra Singh and others and this order. has.been
\J upheld by the Hon’ble High Court of Rajasthan at ]odhpur in DB

Writ Petition No.5530/2013 and 31 connected Writ Petitions vide.

admitted position that all the applicants in the present OAs

are/were employed as casual labours doing different aséigned

1988 and as revised from time to time, but they are cBmpelled by

referred to the policy regarding casual labour as at Ann.A/7
,(page 26) dated. 10.12.2008 and specially referred to para-3 in
which it has been provided that while there is ban for‘engaging

\\f ) fresh casual labours in‘ future but those al_ready errgaged. for. a

‘»'i\f‘substantial period of time are to be continued. However the

\ ‘\"\

.
leave] Jthe job and Ann.A/ 1 and Ann.A/2 dated 08.08.2013 have

office of the Chief Commissiener of Income Tax, Jodhpur has been

4“r challenged in which discrimination is being made between those

by the decision of this Tribunal dated 29.10.,'2012 passed in OA -

jobs and being paid daily wage as per OM of DOPT dafed Zﬂ" June; -

'; the respondents either to work under Contractor. or to go out |

Taking the facts as referred to in OA No 46/2014 he further_.,'

apphcants are bemg compelled to work under Contractor or to

9. Heard. Learned counsel for the applicants in all the OAs, -

Shri J.K.Mishra contended that all the cases are squarer covered _'

order dated 19" March, 2015. He ‘further submitted that it is

3 e
s



24

who filed OAs and tﬁose who did not. He fui'ther: referred to the
jﬁdgmentu dated v147.67.2015 of .the Hon’ble High. Coﬁrf of
Rajasthan, Jaipur Bench in DB Writ Petitic-)n-l\lTo.97-14/_2013 in the .
case of Babu Lal Mali and other connected cases, placin'g r;Iiance
on the order of the High Couit at ]odhpur dated 19.3.2015% in D\B
Writ Petition No.8530/2013, where similar protecﬁoﬁ has been

{

given fo similarly placed applicants and prayed that on the basis

of the ratio of the judgmeﬁt of Hon’ble High Court at Jodhpur on

m which the High Court at Jaipur has placed 'its reliance mé.y be
NP N ?/\\

SR f\ ™

2 \ provided to all the app11cants without dlscnrrunatmg betweenf

"‘ i?mgatmg and non—11t1gat1ng and the rehefs sought in the OAs may

o) .
"7 17 be granted as they are legally due.

10. Per cbnfra, in reply the learned counsel for the respondents
Shri Sunil Bhandari with reference to Ann.A/7 in OA No.46/2014
| . submitted that in continuation of what the counsél for the
apblicant‘s referred to in para-3, it is also rﬁénﬁonéd that th'ese’ﬁ
orders are subject to the oi‘_ders issuéd by the DOPT ﬁoﬁ time to.
time. He further submittéd that the policy of outsourciné_ has beén

framed as per General Financial Rules-(GFR) 1 18 ana based on |
the DOPT orders, fhe Department of Révenue has issued

instructions vide‘ order dated 4™ July, 2011 (as may bé .seenl ffom

Ann.R/1 in OA No.158/2013 attached with OA -No.465/2013'

régarding outsourcing of services). He referred to the jﬁdgment

LT e —————_ e e
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of the Txi_bunel dated 29.10.2012 in the case of Mahendra Singh
and ot;\ers in OA No.17/2012 and connected cases on which the’
'co_un‘seI for the applicants has piaced so much reliance, in which

following directions were given :-

\ .
\’(_ . (i) Such employees who continued to be on the rolls of the
' + respondent organization should be allowed to mark .
their attendance and -they may continue discharging
their duties till a decision on the subject by the
Hon'’ble High Court.

(i) Those employees who willingly wish to join to avail of
the employment through the contractor/service
providers may be given the first preference in domg
so.

(iii) This, however, should not become a pretext for
disengaging all the daily wages/casual employees and

_no coercion should be exercised in this matter by the . .
respondents.

(iv) There shall be no order as to costs.

~ and itwas also passed subject to the judgment of the Hon’ble H1gh
Court. The Hon’ble High Court vide order dated 19th March 2015 .
L upheld the: .order of the Tribunal but also made the following

‘ . observations:-

“The petitions for writ hence are dismissed. It. is made clear
_ that the directions given by the Central Administrative
Tribunal shall be applicable only for those employees who
\ \were working with the petitioner on casual basis on the date
% bf disposal of the original app11cat10n

28
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4‘—/
4/ Counsel for the respondents contended that it-is very clear
" from the aforesaid directions that only' those A"é.pplicants can be

/ considered who were working with the petitioners on the ‘date of
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disposal 6f the aforesaid OAs. Hg submitted that none of the
applicénts are covered in view of the aforesaid specific direction
of the Hon'ble High Court at Jodhpur and the judgmént dated
17.7.2018 of the High Court at Jaipur in DB Wﬁt_ Petition
No.9714/2013 is based on this judgment only. He .also. reférxed to .

. the judgment dated 7.10.2014 of the M.P.High, Court in Wr\lt

Petition No.1970/2014 in Méhipal Singh vs. Union of India and

o,

4 », others, in which the outsoﬁrcing policy was challenged but the

applicants. cannot expect any regularisation and prayed for

dismissal of the OA.

Counsel for respondents also submitted that the applicants
in OA No.465/2013 had ﬁied earlie; OA No.158/2013 on the same
poiﬁt which was withdrawn and now they have filed this OA‘\'
suppressing the fact of filing the OA without .seeldng' any

opportunity to file a fresh OA, therefore, thejr are barred from :

agitating the matter again. ‘ o

11. Rebutting the arguments of the counsel for the respondents,
the counsel for the applicants stated that the policy regarding out

/ sourcing referred to by the counsel of the respondents in letter
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dated 4™ July, 2011 (Ann.R/1 in OA No.158/2013) is not of DOPT

but of Department of Revenue and further submitted that it is clear

that the ratio of the judgment in Mahendra Singh’s case which has

been uphéld by the Hon’ble High Court at Jodhpur is applicable
and there can be no discrimination on the basis of those who were .
in serviée at the tirﬁe of disposal of those applications and the
applicants in the present OAs and further submitted that those
directions are in the nature of obiter-diét_a. He again reitérated
that ';he applicants have not challenged the policy of outsourcing
nor is it required to be challenged, but relief beiﬁg sought is N
against the discrimination between those persoAnsfworking as
casual labour who had filed OA No.17/2012 and coﬁnecféd cases
and the present applicants by not taking them én .duty and
cémpe-lling them to work under Contractor or to go out, as hés '

been done by issuing the impugned orders.

12. Considered the aforesaid contentions and perused the

record.

It is seen that in OA Noﬁ46/2014, the applicants have

of the Contractor and submit in the latters’ office. As the
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applicants did not fill or submit such forms, it has been informed
to them vide aforesaid letters Ann.A/1 and A/2 that they will not
i)e paid salary from 1.7.2013 and that they may close to givé their
services in the office wﬁh immediate effect. If has been pl_rayed
that the impugned order be set-aside and relief has been sougl}t '
on the basis of the ratio of the judgment in the case of Mahendra

Singh and others passed in OA No.17/2012 and other connected

OAs on 29.10.2012.

'13. In OA Nos. 130/2013, 464/2013, 465/2013, 492/2013 and

passed by the Hon’ble High Court, against the said order. The

applicants have sought similar relief as being given to the
applicants in the OAs/Non-Petitioners in the Writ Petition and that
they be continued/taken back in service because there can be no

discrimination on the basis of litigating and noﬁ-litigati_ng. |

14, For a proper analysis and consideration of the matter, the
position of the applicants in the different. OAs is noted' bfieﬂy as

under:-
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In OA No.46/ 2014, the applicants Shri Karan Singh Bhati and

Shri Om Prakash were engaged as Casual Peén
Safaiwala/Sweeper on 16.7.2002 and. 1.1.2008 resI.;ectiVely in the

office of the Additional ‘Director, Income Tax Investigation,

w Jodhpur. As per their averments they are neither being a11§wed to
WCil‘k from March, 2013 nor being paid salaries. As per the

respondents, the applicants were offered work through

Contractor, but the same was refused, hence the orders were

issued on 08.08.2013 as at Ann.A/] and A/2.

In OA No.130/2013, the api:;licant Shri Kishan was engaged
as Casual Sweeper in March, 2005/2006 in.the office of Assistant
Income Tax Commissioner, Bikanef. As per the respondents the
applicant worked in the office of respondent No.3 only upto July,
2010 and thereafter from August, 2010 he Worked in the office of
DDIT (Inv.) Bikaner till July, 20 1'2 and thereafter from August,- 2012
he did not work with.the respondent Department and has

abandoned his services.

In OA No.464/2013, the applicant Narendra Meena was

gaged as daily wage Casual Chowkidar in the office of Income

. ~Ta2_i fficer, Nagaur from 09.10.2007 and remairjed in employment
Ir:_-k-‘ \“ .;;% _,4= ’,‘K ]

0 S
7] upts

%?8.0'1.20'12 and was not taken on du:ty because of

k i HH
g ,,ogtsgﬁr01ng. As per the respondents, he is. already working




30

through the Contractor at the time of filing of the OA, though this

has been categorically denied by the applicant in the rejoinder. -

In OA No.465/2013, the three applicants viz. Shri Devi Lal,

Deepa Ram, Ratan Lal were engaged as casual Computer

‘

Operatc?_r/Peon etc. w.ef. 1.7.2009, | 09.2007 and 09.200y
respectively in the office of the Income Tax Officer Ward, Balotra, |
Income Tax officer, Balotra and Inco'me Tax Office Ward, Barmer
respectively. The respondents have stated that all the applicarits
are providing their services through the Contractor ‘W.e.f.
1.2.2012, 17.1.2012 and 1.2.2012 respectively, thougfl tﬁis has

o /\“\ been categorically denied by the applicanté in the rejoinder. The

B

N : :
\ “respondents have also stated that the applicants filed OA
: , : .

:[-\1\1_5.158/2013 earlier (Ratan Lal Acharya and others) for the same

‘
'
[
o

} n'/ '?: ,:y‘ir”élief and withdrew the same and have again filed another OA for
A ' '

“" the same relief and, therefore, they cannot agitate the matter

again. It is noted that the OA No.150/2013 was withdrawn o

04.03.2014, but no liberty was sought to file fresh OA.

In OA No.492/2013, the applicant Anandi Lal Saini was
engaged as casual Computer Operator in january,v 2010 in the
office of Income Tax Officer (DDO) at Makrana and has averr;ed
that he last_wqued upto 17.01.2012 when he wés disengdged due

to outsourcing of the casual labours and did work through
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Contractor. The respondents have referred to the delay in filing

the OA in January, 2013, after abdut 2 years.

In OA No.531/2013, the applicant Kailash Kumar Chawariya
was initially enc:;aged as casual Peon/Safaiwala in the office of
Joint CIT, Pali on 1.1.1996. He last worked upto 17.1.20i2
whereafter he was disengaged due to outsourcing of the casual
labour. As per the respondents, he is providing his services

through the Contractor. _ "

15. It has been the main contention of the ciounsel for the
applicants that all the applicants are c'overed by the ratio of the
decision dated-29.10.2012 in the case of Mahendra Singh and
others passed in OA No.17/2012 and other connected matters
which has been .upheld/by the Hon’ble Rajasfhan High Court at

Jodhpur in DB Writ Petition No.5530/2013 and other connected

¢ cases vide order dated 19.3.2015. The benefit extended to them

by the said orders need to be extended to all the applicants, as

"‘%ey too have been engaged as casual workers and are paid

ndf not litigating and it makes no difference if some of the

i

applicants are working through Contractor, because that does not
take away their rights as per provisions in OM dated 10.12.2008

(as may be seen at Ann.A/7 in OA No.46/2014) where the casual
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- workers working for a sqbs;tantial period are tg be continued and -
same relief required to be provided as per the judgment of tlﬁs o
Tribunal in OA i\To. 1'1/2012 which has been ﬁpheld by _the Hon’ble
High Court at Jodhpur and similar directioﬁs have been gi{ien by

the Hon’ble High Court at Jaipur. | i = -

16, The counsel for the respondeﬁts, per contra, contendéd that
the ratio in Mahendra Singh'’s cése .cannot be applied to these
applicants and they are not covered by the lést ”para ;of the
| judgment of the Hon’ble Raj_a'.gthém High Court, Jodhpur wherein
the judgment of the Tribunal in OA No.17/2012 and oth»er. ‘
connected cases has been made applicable only to those
applicants in- the OAs who welre working at the time of disposal of .
the OJ-‘Ls7 The Hon’ble Rajastha.‘n: High Court at ]aipur iﬁ DB Civil
N Wit -Petitioﬁ- No.§714/2013_ déteci_ 11.7.2015 has. based its

i _judgment on the decision of the Raj asthan High Court at Jodhpur.

17. From a perusal of the pleadings and facts, it appears that th/'e\‘N

applicants in the present OAs have been engaged and thereafter A
dis-engaged on different dates in diffe}'enf offices of the
respondent Income Tax Department}., Further per,u;‘.al of the
‘judgment dated 19.03.2015 of the Hon’bie Rajasthan High Coﬁ'r_t at
Jodhpur in DB Civil W;it Petition No.5530/2613 and otﬁer 31

connected cases, which has been followed in DB Civil Writ

f | - Petition No.9714/2013 by the Hon'ble Rajasthan High Court at
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-Jaipur Bench vide its order dated 17.07.20185, makes it clear that

the direction given by this Tribunal shall be applicable for.tho'sé

employees who were workiﬁg with the petitioper on casual basis

on the date of disposal of the OAs. The OA No.17/2012 in the case
\' | of Mahendra Singh and others and other connected OAs ‘were

disposed of vide order of this Tribunal dated 29. 10.2“0_1,2.

18. It is further noted that the policy of the Department of
Revenue, Ministry of Finance dated 10.12.2008 (Ani.A/7 in OA

No.46/2014) provides in para-3 as under:-

. 3. It is therefore decided with immediate effect that all
offices coming under the administrative control of the
, ‘ Department of Revenue shall henceforth reffain from
| engaging any new person on a casual daily wage basis for
carrying out any type of work. Such persons shall not be
engaged even against vacant posts or even in the place of
existing casual daily wage workers. The only exception shall
be contut&mg to engage on casual/dally wage basis those
persons who are already being engaged on a continuous
\basis for substantial period of time. Needless to mention that
5 ‘fh1$ will be subJect to the orders issued by DOPT from time
to time.”

;19.» Although the ]udgment of the Hon’ble Ra]asthan High Court
o at ]odhpur in DB Civil Writ Petition No. 5530/2013 and 31 other
“' connected writs has been made apphcable only to those
employees who were working with the petitiorigrs (respondents

in the OAs), but keeping in view the ratio of the judgment and the

fact that the applicants in the present OAs were also engaged as

/ casual labours and taking into conéidetation the provisions of the
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policy dated 10.12.2008 (Ann.A/7 in QA No.46/2014), it is

proposed to dispose of these OAs with certain directions:-

The respondents are directed to consider cases of those
_applicants in these OAs who were working with the
. respondent Department on casual basis as on 29.10. 2012 i.e.
% the date' of disposal of the OA No.17/2012 and- other

N v\\ connected cases (Mahendra Singh and others vs. UOI and
'\\“ ;tothers) in the light of the policy dated 10.12.2008 spec1a11y

=y

< ) Para-3 and extend the same treatment as has been g1ven to '. ‘

o

' to costs.

——Sa’ .
(MEENAKSHI HOOQO]JA)
Administrative Member

R/ BEETIFIED {RUE (\GDY
COMPaRgp, &  Bawd 39/te/deld
CHECKEpD :

Oen—

L P }).vm‘rv R



