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CENTRAL ADMINISTRATIVE TRIBUNAL,

JODHPUR BENCH, JODHPUR

ORDERS PRONOUNCED ON: _03-[1-20/6
(Orders reserved on: 28.09.2016)

CORAM: HON'BLE MR. SANJEEV KAUSHIK, MEMBER (J) &

HON'BLE MS. PRAVEEN MAHAJAN, MEMBER (A)

(I) 0.A.NO.559/2011

. Om Prakash son of Shri Sukh Ram, aged about 50 years, resident

of House No. 184, Nehru Colony, Baggikhana, Ratanada, Jodhpur,

at present employ?a»the‘”p’o‘sth azdoor (T.No. 911) in the
office of 19 FAD G

: 3-,-~thna Ram sor s\%f\Shrl.-Rgga”Ram a/gdjabout 50 years, resident
~ of Vllfage & Post JaywangJ_l_amI?ls‘tt Jodhpur at present employed

on %re Bost of Mazdoor (T.No. 897) in the office of 19 FAD C/o 56

7
APQ/ }

4 mm a Ram son of Shri Ashu Ram, aged about 50 years, resident

,,g«.

“of Sarang Nagar, Ajmer Road, Jodhpur, at present employed on
the post of Mazdoor (T.No., 868) in the office of 19 FAD C/o 56

APO.

. Mohan Lal son of Shri Chandra Ram, aged about 49 years,

resident of Village & Post - Jajiwal Kalla Distt. Jodhpur, at present
employed on the post of Mazdoor (T.No. 823) in the office of 19

FAD C/o 56 APO.,
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6. Mangla Ram son of Shri Pusha Ram, aged about 50 years, resident
of Village Jajiwal Brahmana, Post Jajiwal Kalla, Dist. Jodhpur, at
present employed on the post of Mazdoor (T.No. 884), in the
office of 19 FAD C/o 56 APO.

Applicants

Versus

L4
1. Union of India through Secretary to the Government of India,
Ministry of Defence, Raksha Bhawan, New Delhi.
2. The Secretary to Govt. of India, Ministry of Personnel, Public

@:Bépa@FNPersonnel and Training

Grievances and Pe

\ !,,e:,& P W gf‘}?ﬂ" /
Present: . Mr. J.K. Mishray“Ad vogate fgg;he abph?gfnts
Mr. K.S. Ya&a “Ad vocate -for. re's‘;))fy |
Wos
""mz.,.,..._.__..é—w-"“; o ) »

(II) 0.A.NO.576/2011

1. Sh. Fatu Giri S/o Sh, Bhanwar Giri, éged about SO years, R/o
Sojtigate Bilara, District Jodhpur (Raj).
o 2 Hema Ram S/o Sh. Karnaram, aged about 53 years, R/o Village
/ Pbs’t éi{}ﬁ, District Jodhpur.
3. Hamifa' Ram S/o Sh. Haru Ram, aged about 53 years, R/o
Village Kohlu Pabuji, Tehsil & Post Phalodi, District Jodhpur.
4, Rakesh Kumar S/o Sh. Achla Ram, aged about 51 years, R/o
Maderna Colony, near Khoja Chakki, Jodhpur.
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5. Choha Ram S/o Sh. Durga Ram, aged about 51 years, R/0
Village BoraWas, Post Jajiwalkalan, Distt. Jodhpur.

6. Prakash Chand S/o Sh. Shiv Narayan, aged about 51 years, R/o
Balaji Ka Talab, Naion Ka Bas, Jodhpur.

7. Chhaga Ram S/o Sh. Rhugga Ram, aged about 52 years, R/o
Village Gujron Ka Bas, Post Banar, District Jodhpur.

8. Ran Niwas S/o Sh. Deva Ram, aged about 53 years, R/o
Kilikhana, Kile Ki Ghati, Acharyon Ka Bas, Jodhpur.

9. Abudl Quyam S/o Sh., Abdul Gaffar, aged about 51 years, R/0
Sojatigate Bilara, District Jodhpur.

(All the applicants arfpcesentlyg :Nerlgggg on the post of Mazdoor in

e G g

the office of 19 FAS 675 56 APOV\” =y Eaff;‘a_

\{‘:,.1

o Applicants

a(/ {,fa.,%ﬁ S ’Hﬂ "”‘w
1. Union of In‘qel through The Secretar&/ *Mlmstry of Defence,

< \T&ha Bhawan m{}lew Delhl A R

g o o

Il 2»The Se@:retary to Government of India, Ministry of Personnel,
Public qi'levances and Pensuons, Department of Personnel and

\ o Traming North Block, New Delhi.
p

N T e

R 3 Ihe‘ Commandant 19 Field Ammunition Depot, C/o 56 APO.

R G ,ﬂe

Respondents

Present:  Mr. S.K. Malik, Advocate, for the applicants.
Mr. K.S. Yadav, Advocate, for respondents.
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ORDER
HON’BLE MR. SANJEEV KAUSHIK , MEMBER (J)

1. The facts of the case and point of law involved in both these
cases being common, these have been taken up for disposal
by a common order. For facility of reference, facts are being
taken from O.A. No. 559/2011 - Om Prakash & Others Vs,
Union of India & Others. |

2. The applicants have filed this O.A. seeking the following
reliefs :-

(i) That para 6.1 of Annexure-I to the MACP

impugned OM No. 35034/3/2008-Estt. (D) dated
19.5, }069"6:'5‘5%.{2 2" respondent (Annexure

ALY) qa\y;ibe.ﬁgcgar as unconstitutional and
t g}éame tniué:k q‘?wn

o ?h & )
ng dgL ed notlge of recovery dated
§ 23.90 ure A/Z) passed by 3™
i‘f::’resn ..be deglared illegal and be
4y quaghe applicants-sbe allowed all the
, CONSELLE \\;‘b%@, fits uncjudmg refund of
B i i T
s el 7 |
«Qlﬁp Thy lmpugpedy,,xerd eps dated 31.12.2010

: Annexyre "”’/’(77T xtO /A, 12) issued by 3™

m_gyfb declared illegal to the
exte"' tu f |X|Qg;he-pay of the applicants b grant
of only one Increment and respondents may be
directed to re-fix their pay by grant of two
increments as has been done in case of similarly
situated persons.

3. The facts, which led to filing of the case, are that the

appllcants were appointed as mazdoors on different dates

Twu &&g 1984 as given in para 4 (2) of the 0.A. The

) e @sp dents introduced Assured Career Progression Scheme
i LA

f (f r b/pewty “ACP Scheme”) on 9.8.1999 providing for two

\\w izf'égmpletion of 12 and 24 years of service. The applicants

o (0.A.No.559/2011-
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were drawing pay in the pay scale of Rs.2650-4000 which

was meréed along other pay scales (Rs.2550-3200, Rs.2610-

3540 and Rs.2750-4400) and it was revised to Pay Band
Rs.5200-20200 with grade pay of Rs.1800 w.e.f. 1.1.12006.

4. The applicants, on completion of 12 years of service were

granted first financial up-gradation w.e.f. 9.8.1999 in the pay

scale of Rs.3050-4590 vide order dated 5.1.2004. On

P completion. of 24 years of service, they were granted 2™
financial up-gradation in pay scale of Rs.4000-6000 vide

order dated 14.11.2007 from February/March, 2008. The

claim of the a&hpanais’“t??hgrant of financial up-gradation
is in lieu of pro@o@ioﬁ ar:d“_sfuﬁfh@gr@ng‘s entitles employees to
Y i S of FR#,ZZ“(l)l(a) i.e. they are

v ,lﬁnste_d o%‘é_o'tE only. They claim

2 g\nts ; as been Pllowed in favour of

13) whereas\th\y have beensal pw;d only one increments

_.«“”
Al vide Annexures A- .,,to A _11@,_guash|ng of which is sought for

by them.

5. On revision of pay scales w.e.f. 1.1.2006, the applicants

G
=

para 6.1 of the Scheme provides as under -

*In the case of ACP upgradations granted between

01.01.2006 and 31.08.2008, the Government servant

(0. A No.559/2011-
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has the option under the CCS (RP) Rules, 2008 to

hav:e his pay fixed in the revised pay structure either

(a) w.e.f. 01.01.2006 with reference to his pre-
revised scale as on 01.01.2006; or

(b) w.e.f. the date of his financial up gradation under
ACP with reference to the pre-revised scale
granted under ACP.

In case of option (b), he shall be entitled to draw s

arrears of pay only from the date of his option i..e the

~ date of financial up-gradation under ACP".
6. The claim of the ppli&’ﬁfs*th the para 6.1 of Annexure-I

ilstrg
to MACP S/ghe'é“ takes way;ltgg g{otectlon granted vide

para 9 ?f ;;;I_ae J%g';g‘nd’eﬁs\;ssued a notice on

‘\"-v\" o s b
23.9. 20{‘]?_“ wor mg o) ole Y of otgr\payments made to
the apiUts vsf’ : \ug c-of anty: Jjotice to them. The
CGDA has a fﬁ@?ﬂe 2§' 29;1 f'at benefits granted

h \ a’

under ACP" thi e.tup to‘31 8/90 Zannot be taken away
in the guise o&_ﬂﬁg’:&:heme There was o
misrepresentation on the part of' the applicants and
applicants were entitled to benefit under ACP Scheme which
cannot be taken away: arbitrarily. Reliance is also placed on

———n

'::3§cenain judicial pronouncements to claim that no recovery

apapl_‘ ants were entitled to second ACP on completion of 24
\ yéars of service in February to March, 2008 i.e. after 6% CPC
recommendations. In terms of MACP Scheme, the applicants

were given opportunity to opt for fixation of their pay in new

(OA.No.559/2011-
Om ®rakash etc. Vs, VOI etc.)
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pay scale in terms of options (a) and (b) extracted above.
The appliéants opted for option (b) and as such their pay was
re-fixed and recovery was worked out. Out of 140 Mazdoors,
119 Mazdoors had opted to fix their pay as per para (a) and
their pay was fixed accordingly.

8. We have heard learned counsel for the parties and have
examined the material on the file minutely.

9. It is not in dispute that before issuing the impugned orders
of recovery and revised fixation of pay the respondents have
not issued ahy show cause notice to the applicants and on

this short premisg alone themnm\ugned orders of recovery

appllcaqtiﬁs is @%g
by the reipoPgeqtst fhat’ as,(p/gr pqra ?‘* 1 (b) of Annexure-I
to MACP da; ed\}Q 5., 2 he«p '/lyto be fixed w.e.f. date
A of- financial up- grad tlo.n ~un w"'ACP due and therefore, the
| applicants were not eligible for grant of increment due in
August, 2008. It is not in dispute that MACP Scheme has
come into force vide OM dated 19.5.2009 w.e.f. 1.9.2008
only and ACP has remained in operation upto 31.8.2008. So
if something is due to the applicants upto 31.8.2008 under

.\-Z"A\CP Schéme including fixation of pay on furnishing of option

\-. \1‘

\under relevant rule formulation, that has to be granted to
the éppllcants The Scheme itself makes |t clear that it shall

come into force w.e.f. 1.9.2008 only and benefits granted

R upto 31.8.2008 are to be protected. Para 9 of Annexure-I

. ’\. (0.A.No.559/2011-
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11.

of Conditions of grant of benefits under the ACP Scheme
clearlyz provides that “On up-gradation under the ACP
Scheme, pay of an employee shall be fixed under the
provisions of FR 22 (I) a(1) subject to a minimum financial
benefit of Rs.100/- as ber the Department of Personnel and
Training Office Memorandum No. 1/6/97-Pay.I dated July 5,
1999”. The fixation of pay chart produced by the applicants
shows that they have indeed been denied benefit of opt‘ﬁsn of
fixation of pay from the date of grant of next increment
un'der ACP Scheme by grant of only one increment and as

o BB %A S L7 &~
ggal and not sgsfaga%e in the eyes of law.

such action ;pmms"ﬁoﬁden in that regard has to be

declared as;

*?

Thus, A '

one ing ement _ ‘ ‘
TR W7 N
aside. \EJ

.,,,.,,'4., r 1 offAnnexure I to MACP
@3 &“’»

Now in s far
ﬁ
Scheme is &Qlled the“appllcapt’s ave challenged valldlty
00\\ o
of- the same. We%gd@ny illegality in the prov15|on

challenged by the applicants. The applicants themselves had

given option (b) for fixation of their pay from the date of

Wext increment whereas majority of the employees of their

adre had opted for option (a) being beneficial to them.

,
7#Thus, now the applicants cannot be allowed to. turn around

and claim that the rule itself is not tenable in the eyes of law.
However, it would be in the fitness of things to remit back
this matter to the authorities for a re;consideration of the
entire issue by competent authority by giving an opportunity

of hearing to the applicants or their representative and then

(OANo0.559/2011-
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pass a reasoned and speaking order in accordance with rules
and law, Within a period of 3 months from the date of receipt
of a copy of this order. Till such time a decision is taken, the

sought to be made from the applicants shall

J(75%
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