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Hon’ble
Hon’ble

"~ Alla Bux

Gajner

Bikaner

By Advo

CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH, JODHPUR

Original Application No.355/2011
- with-
Misc. Application No.138/2011

Jodhpur this the 13" day of April, 2015

Mr.Justice Kailash Chandra Joshi, Member (Judicial)
Ms. Meenakshi Hooja, Member (Administrative)

S/o Shri Khuda Bux, by caste Muslim, éged about 61 years, R/o
Road, Near Doody Aman Dharam Kanta, Iron Scrap Workshop,

(Ex-Painter Grade.ll, Under respondent No.4)

....... Applicant
cate: Shri Nitin Trivedi.

Versus

1. The Union of India, through General Manager, North Western

Railway, Head Quarter Office, Jaipur.

2. The Divisional Railway Manager, North Western Railway, DRM

o

o kW

fice, Bikaner.

The Divisional Personnel Officer, North Western Railway, Bikaner.
The Assistant Divisional Engineer, North Western Railway, Bikaner.
Senior Section Engineer, North Western Railway, Bikaner.

Shri Jawaharlal S/o Shri Shri Parmeshwar Lal, at present working as

Painter Gr.l in the office of Assistant Divisional Engineer (Works),

North Western Railway, Hanumangarh.

By Advo

.......Respondents

cate : Shri Manoj Bhandari, counsel for respondent No.1 to 5.
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ORDER (Oral)

Per Justice K.C. Joshi, Member (J)

~ In the present OA, the applicant is aggrieved of the order No.P-

4/755-E/Engg/Artisan/Promotion dated 11.05.2007 issued by the

Divisional Personnel officer, North Western Railway, Bikaner and

therefore, the applicant has prayed for the following reliefs:-

“(a)

(b)

(d)

By an appropriate order or direction, the impugned order
dated 11.05.2007 (Annexure-A/1) may kindly be modified and
the respondents may kindly be directed to promote the
applicant with effect from the date from the private
respondent No.6 Shri Jawahar Lal has been promoted and
further be directed to provide all the arrears of services
benefits including the retiral benefits after making the
revision of pay fixation on promotion f the applicant as
Painter Gr.l along with simple interest @ 9% per annum with
all consequential benefits.

Without prejudice to the relief claimed herein above, the
respondents may kindly be directed to notionally fix the
applicant in the pay band of Rs.5200-20200 in pay grade of
Rs.2800/- on the post of Painter Gr.l with effect from the date
of retirement itself i.e. 31.08.2010 and further be directed to
make the payment of arrears of all retiral benefits after
revision of fixation of pay on the post of Painter Gr.l along
with simple interest @ 9% per annum with all consequential
benefits.

Any other order or direction, which this Hon’ble Tribunal
deems fit and proper in the facts and circumstances of the
case, may kindly be passed in favour of the applicant.

The cost of the OA may kindly be awarded in favour of the
applicant.”

2 Brief facts of the case, as stated by the applicant, are that the

applicant was initially employed-as-Mail Khalasi w.e.f. 11.08.1972 and his

services were made permanent w.e.f. 1985. Thereafter, as a result of
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against 25% quota in Engineering Department for servicing employees,

 the ap;’)licant was called for the viva voce and sent for 6 months training

and aftler qualifying the same, sent for the training of Painter vide order
dated (!)2.04.1991 (Annexure-A/2). The applicant also qualified the Trade
Test for the pdst of Painter, result of which was declared on 05.05.1992
(Annexure-A/4) wherein, he was declared passed by the respondents. The
applicant was promoted and posted as Trainee Painter Grade Ill by down

grading the post of Painter Gr. Il vide order dated 23.07.1992 (Annexure-

A/5) and he joined his services on the post of Painter Grade lil w.e.f.
|
03.09.1?92. The applicant was further promoted to the post of Painter

Grade |l in the pay scale of Rs.4000-6000 vide order dated 03.11.2004

(Annexure-A/6), wherein the name of the applicant is mentioned at SI.

-
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No.5, who although shown to the promoted from the date of passing of
the ordier but thereafter vide order dated 04.04.2007 (Annexure-A/7)

corrected the above mistake and shown to be promoted w.e.f. 01.11.2003

i.e. the date from which his juniors were promoted. It has been averred

that the'i respondents while maintaining the seniority list never sought
objectio'lns from the concerned employees during the period of 2004 from
which tl'i)e promotion order from Painter Gr.ill to painter Gr.ll were issued

and two| juniors viz. Jawahar lal and One Hasmat Ali who actually had been

working|as Painter Grade Ill w.e.f. 01.05.1995 and 31.03.1997 respectively

were shown as senior to the applicant on account of the fact that a wrong



entered into service record as 21.05.1999, whereas he was actually

working on this post from September, 1992. Further, in the seniority list

issued

junior

by the respondent in the year 2006, the applicant has been shown

to them. Although the applicant made representation to the

respondenf authority to correct seniority and the date of promotion to

the post of Painter Grade Il. Responding to which, the respondents have

correct
dated

applica

ed the date of promotion of the applicant w.e.f. 2003 vide order
04.04.2007, but never corrected the seniority position of the

nt vis a vis the junior employees. Due to which many junior

employees including the private respondents were got promotion to the

post of

Painter Grade | in the pay scale of Rs.5700-7000 vide order dated

11.05.2007 (Annexure-A/1) and the name of private respondeht has been

incorporated at S|. No.18. Thereafter, the applicant submitted various

representations/ applications , but no heed was paid to them. It has been

further

averred that the issue with regard to the promoting the applicant

from the post of Painter Gr.ll to the post of Painter Gr.l w.e.f. the date of

promotion of junior employees had been under consideration with the

respondent No.3, and therefore he vide his order dated 31.08.2010

- (Annexure-A/15) directed the Assistant Divisional Engineer (HO), North

Western Railway, Bikaner to look into the matter and verify the record

and also specify that his date of promotion as Painter Gr.lll has wrongly

been sﬁown as 21.05.1999 because the same was recorded by the office



Engineer vide his letter dated 07.10.2010 (Annexure-A/16) informed the

respondent No.3 that the applicant has already stood retired on

|
31.08.2(?10 and his actual date of joining on the post of Painter Grade lil is

| .
03.09.19i92 whereas same has wrongly been shown as 21.05.1999.

Therefo‘re, the applicant by way of this application seeks the

aforeme|r'1tioned relief(s). The applicant has also filed a Misc. Application

i

|
No0.138/2011 for condonation of delay and praying therein to condone the

delay in filing of the OA.

3. BY way of reply, the respondents contended that the OA is grossly
belated Iand filing of Misc. Application for condonation of delay is of no
consequence and the same is time barred so as to be violative of Section

21 of the Administrative Tribunals Act, 1985. It has been averred that the

_seniorityll list of Painter Grade Iil was circulated vide Communication and
order dzl’uted 06" September, 2000 (Annexure-R/l) and subsequently on
05" May, 2005 by inviting objections from concerned employees, but the
applicant neither represented nor objected to the said seniority list. The
list beca|me final and therefore the applicant cannot now plead that his

juniors have been granted promotion. Further the applicant had not been

workingiagainst the regular post and therefore his name was not included

in the seTniority list of Painter Grade lll issued vide communication dated

06" Apr|il, 1994 (Annexure-R/2). The applicant also now represented for



dated 18.05.1999, 13 posts of Painter Grade-IIl were created by matching
surrender of TLA posts. These posts were distributed on various sub-
divisions vide letter dated 21.05.1999 which were circulated vide letter
dated 01.07.1999 (Annexure-R/3). and out of these 13 posts of Painter
Grade I, 06 bosts were allotted to Bikaner Sub-Division and against one
of these posts, the applicant stand regularized as Painter Grade Il w.e.f.
21.05.1999." Accordingly, the seniority of the applicant was assighed w.e.f.
21% May, 1999 vide letter dated 06" Sep;cember, 2000 by calling
objections. It ha§ been averred that Si’rri Jawahar Lal was promoted as

painter (Grade | vide letter dated 11.05.2007 according to Grade II

seniority issued vide letter dated 13.02.2006 and then the applicant
represented through recognized union for promotion as Painter Grade |

which was replied vide letter dated 29.04.2009 (An.nexure-R/4). It has

been averred that in the category of Painter Grade 'I two vacant posts
were aJa.ilable which were reserved posts and apart from this the
applicant had joined w.e.f. 08" June, 199;2 as Grade Il against TLA Post
and he was assigned seniority w.e.f. 21% Méy, 1999 as per seniority list
issued vide letter dated 06" September, 20000 which has attained finality,
a.;, despite objection being invited no objection was given. The objections
were again invited vide éommunication-dated 05" May, 2005 and in

response to that the applicant did not raise any objection, therefore, now

at this stage the applicant has no right to agitate the same and praved for
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delay.

N0.138/2011 and praying therein to dismiss the same on the ground of

4. H
the app
w.e.f. 2
date of
and he

Hsasma

eard both the parties. Counsel for the applicant contended that
licant was promoted vid'e Annexure-A/5 to the Painter Grade Il
3.07.1992 and due to the inadvertent erro?in_ Annexure-A/8 his
promotion to the Painter Grade lll was recorded as 21.05.1999
was placed under hisljunior persons namely Jawahar Lal and

t Ali, who were promoted as Painter Grade Ill in the year 1995 and

1997. The same error was accepted by the concerned officer in Annexure-

A/16 a

nd he recommended to correct the error to the Divisional

Personnel Officer as may be seen from letters dated 31.08.2010 and

07.10.2010. But the respondent department failed to correct the error

apparent on the face of record, therefore, the applicant has approached

this Tribunal to direct the respondents to correct this error and also to

grant notional benefit of pay fixation to the applicant as he has already

been superannuated. He has further prayed to place the applicant as a

senior to Jawahar Lal and Hsasmat Ali.

5. Per contra, counsel for the respondents contended that the

respondent department issued the seniority list in the year 2000 as

Annexure-R/1 and the applicant failed to make any representation against

that sen'iority list therefore now he has lost his right regarding the prayer
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the application has been filed after much delay. Counsel for the

responélents contended that in this case the basic order i.e. seniority list

Annexure-R/1 has not been challenged by the applicant and in support of

his arguments, he relied upon the judgment of the P. Chitharanja Menon

and Others vs. A. Balakrishnan & Ors. Reported in 1977 3 SCC page 255.

We have perused the facts of that case and the facts of the present case

and as|in the instant case the basic order is promotion order i.e.
Anneque—A/l and which has been challenged by the applicant therefore
|

the fact}s of the present case are different from the facts of the case stated

by the counsel for the respondents.

6. Considered the rival contentions of both the parties and perused

the reccTrd. So far as the delay part is concerned, the delay filing in the OA
is condoined because it is always better to decide the case on merits rather -
to dismiss on technical grounds of limitations because deciding the cases
on merit advances the cause of justice. Accordingly the MA No.138/2011
is allowed. Now, coming to the second question of the counsel for the

respondents, we are of the considered view that when the respondent

department i.e. Assistant Divisional Engineer himself admitted the error

apparen[,t on the face of the record and he has recommended to the
Divisionlal Personnel Officer for correction of the date of promotion of the

applicanlt as per order dated 23.07.1992 (Annexure-A/5) and the
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. arguments advanced by the counsel for the respondents do not carry any

weight 'and accordingly we direct the respondent departmeht to make the
correction in the date of .promotion of the applicant as per
recommendations and letter at Annexu‘re-A/16 of the Assistant Divisional
Engineer to the Divisional Personnel officer and grant notional benefits to
the applicaint, as he has already been superannuated. They are further-
directed to promote the applicant frolm the date from which his juni(.)rs
Jawahar Lal and Hasmat Ali have been promoted and so far as retiral
benefits are concerned the same may be paid to the applicant as per ‘

rules.

The OA stands disposed of as above with no order as to costs.

S

d xl,—7
[Meenakshi Hooja] [Justice K.C.Joshi]
Administrative Member Judicial Member







