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CENTRAL ADMINISTRATIVE TRIBU)NAL 
JODHPUR BENCH 1 

O.A.No.120/11 & MA 02/12 
OA No. 121/11 & MA No. 05112 

' ' 

OA No. 122111 & MA No. 07/2012 / 

Jodhpur, this the 30th April, 2013. 
[Reserved on 17.04.2013] 

i 
CORAM: I 

Hon'ble Mr.Justice Kailash Chandra Joshi, Mem~er (J) 
Hon'ble Ms. Meenakshi Hooja, Member (A)I 

Tagat Singh Chauhan S/o Late Shri Hem Singh Chauhan,/ aged about 
56 years, Tatioli, Abu Road, at present employed on ~he post of 
Technician-! (Ancillary Group) in Dieselshed, Abu Road,~· 

.. Applicant in OA Nl' 120/2011. 

1. 

2. 

3 . 

4. 

I. 

2. 

Kishan Gopal Jha S/o Shri Shyam Sundar Jha ag~d about 58 
years, Rio Plot No. 99, Shyam Niwas, Diese~shed Road, 
Gandhinagar, Abu Road, at present employed on/ the post of 
Tech.-1 Diesel Mech. in Dieselshed at Abu Road, Nf. 

Deva Ram S/o Shri Lakhmaji aged about 58 years, r,o Santpur, 
Abu Road at present employed on the post of Te.ch.-1, Diesel 
Mech. in Dieselshed at Abu Road, NWR. I 

. I 

Laxman Lal S/o Shri Vardhaji aged about 54 years) Rio Behind 
Gandhinagar Post Office, Abu Road, at present em~loyed on the 
post ofTech.-1 Diesel Mech. In Diesel Shed at Abu Road, NWR. I . .. 
Om Prakash S/o Shri Khem Chand aged about 5{5 years, Rio 
Luniyapura, Abu Road, at present employed on/ the post of 
Tech.I Diesel Mech. in Diesel Shed at Abu Road, N}VR. · · 

.. Applicants in OA ~o. 121/2011. 

Chhagan Lal Meena S/o Shri Vardhaji aged abo~t 157 years Rio .. 
Juni Kharari Sadar Bazar, Abu Road at present employed on the 
post ofTech.-1 D/Elect. In Diesel Shed at Abu Roadir NWR . 

Prem Chand Patharia S/o Shri Johri Lal aged about /55 years, Rio 
Plot No. 19, Gandhinadgar, Abu Road at present !employed on 
the post of Tech.-I D/Elect. in Diesel Shed at Abu l}oad, NWR . 

.. Applicants in OA fo. 122/2011. 
(Through Adv. J.K. Mishra) i 

1. 

2. 

Versus j 
Union of India through General Manager, North Western 
Railway, Headquarters Jaipur Zone, Chainpurk, Jagatpura, 
Jaipur, Rajasthan. bl 

The Chairman, Railway Board, Rail Bhawan, New elhi. 
/ 

I 



3. 

4. 

Divisional Railway Manager, North Western Railrvay, Ajmer 

Division, Ajmer. 

Senior Divisional Mechanical Engineer (Diesel), N~rth Western 

Railway, Abu Road. ' ... Respondents. 
i 

(Through Adv. Mr.Salil Trivedi) i 
\ 

I ORDER 
[K.C.JOSHI, JUDICIAL MEMBER] 

I 
All the three applications contain similar contr~versy 

adjudicated by tbis Tribunal, and as the facts and the re+f prayed £ r 

by the applicants is also> common in nature, therefore, I all the three 

applications are being disposed of by this common order. T e I 
applicants have prayed in the respective OAs that the Ra\lway Boar .~~-

1 

Circualr No. 31/2005 of 22.02.2005 be declared as uncohstitutional so ! 
far as it is inconsistent to the provisions of Para 215 o~ IREM Vo . I 

I 
and the same- may be struck down to that extent and tromotions be 

accorded to the applicants on the >basis of the panel \issued by he 

respondents, along with all consequential benefits. \ 
I 

I 

OA NO. 120/2011 
I 
j• 

2. The applicant Tagat Singh. Chauhan was initia~t appointe~~ to 

the post of Khalasi in Diesel Shed at Abu Road on r-.04.1981 H: 

earned his promotions and is holding th~ post of Tectician G1de'~ 
(Diesel/ Ancillary) in the pay scale of Rs. 5200-20200 kith Grad[ Pay . I 

• I 

of Rs. 2800/-. The post of JE-11 (Ancillary Group 'B') is filled n the 
I 

ratio of 50:25:25 i.e. by direct recruitment, Direct appdintment Janker I 
and by promotion from Rankers respectively and as per\ rules env saged 

. , ~ I 

under Para 215 of Indian Railway Establishment Mahual Vol.I. The 

I 



1_-

.) 

respondents issued a Notification on 27.03.2008 for filling up one 

unreserved post of J.E. (Ancillary Group) against 25% ranker promo tee 

quota vacancies. It is pleaded that six persons holding the feeder post 

ofTechnician-I and Sr. Technician were called for selectionitest. There 
! 
' 

was also a waiting list of one candidate only since no othef candidate 

was available. One Shri Lal Ram Pragya who was Tec~ician - I 

(Diesel) [Ancillary Group'B') was declared passed in the smbe and was 
I 

. accordingly promoted as JE-II 'D' (Ancillary Group I 'B') . vide 

. I 
Annex.A/5 dated 17.11.2008. Further the respondent Nof 3 issued 

I 
another Notification vide letter dated 16.11.2010 for filling dne general 

! 
vacancy of JE-II (Diesel Ancillary Group 'B ') against 2p% ranker 

I 

promotee quota. Thereupon three Technicians Gradefl (Diesel 

Ancillary Group 'B') were called to undertake the selectioi tests and 

two persons were kept in the waiting list. Applicant of this OA was at 

placed Sl.No. 3 in A list. It is further averred that no one Aolding the 
I 

feeder post of Sr. Technician in Diesel Ancillary Groupl 'B' were 

i 

available for promotion under the quota; The applicant alongl with three . 

others appeared in the tests and passed the same and th~ name of 

I 
applicant appears in the selection panel dated 01.02.2011 C.Alinex.A/7). 

I 
3. Thereafter, . instead of getting a p-romotion order for\ which the 

applicant was hopeful, a notice dated 15.04.2011 f~r making 

representation against the proposed cancellation of selection! panel was 

I 
issued. A selection panel was also prepared for filling up the post of IE-

I 
II (Diesel/Elect) and (Diesel/Maint) and the selected candid~tes therein 

I 
have also been issued similar cyclostyled notices. The sai? selection 

I 



was said to be against the provisions of Railway Board Cii·cular dated 

22.02.2005 and the Technicians Grade-l have been said t~ be as not 

eligible for the selection test, and promotion. The applicant: filed his 

representation on 19.04.2011 vide Annex.A/8 but to no avail. I 

I 
i 
I 

4. · The learned counsel for the applicant argued that ~e Circular 
. I 

dated 22.02.2005 of the Railway Board RBE No. 311200f was never 

given effect to, at least at Abu Road and the selections 1ere held for 

JE-ll in pay scale of Rs. 5000-8000 only against the ~5% ranker 

promo tee quota vacancies in D/ Ancillary Groups as w~ll as in the 
, I 

Mechanical and Electrical groups. That promotions were r~quired to b 

. . I •-
made from a feeder grade to the next higher grade as periPara 215 o 

IREM-I but, the aforesaid Circular of 22.02.2005 envisages tha 

persons holding the post of Senior Technician in pay scale JofRs. 560of . _,,. 
8000 only will be the eligible for consideration ofpromotiill'to the r1 .. > ·.·' 

~-.... of JE -II which is in same grade. It was submitted that there. iS ·"j' . . .. 
,.<"'"'""'~ I ... ,. r . . ... 

,
1
f:0<: ~~-;\~~--~··sl'~\.& ambiguity and the Circular 1s inconsistent to the maif' provi¥oj·~ , · ·. ., ,: 

(;,!r ..r: ,.:.f\,,._,. ~111,~ ·, , .., \~ ., - • · ~ • 
1 '·· ·' "'o"' il'~\. ::.-• ~ - · · - · {('~ t (; fJJ!JJ~i ~t\\ -:~\envisaged in Para 215 of the IREM . Vol. I. It was contend~d . th t . · .. 

1:" '·· I f·c: ~- --,">';!:- ·l :;; . -, I I I ~; ;::. ~3~~:t{.jJ~J,~~\l ) .~)} 11 ~ '1 d d'd h h' T 'b 1 b .I h .. '\• ~_;. \~~:]£/;.~·,;;/norma y ,ale can 1 ales approac t 1s n una ut, 11 t e msta t 

\~ .\ , ____ __.. / ·:}:·/·/ I 
'\"h~;.";n:...- -~o;'-;..i/1' case, despite passing the selection test applicant is being ;compelled o 

"-:-:. ro ~ri \ «;...~· · \ 
~~ . 

knock the doors of this Court. The applicant would have expected SOi e. 
. I 

favourable decision on his representation but the resp,ndent No. 

informed that the selection panel is going to be cantelled as t e 

,, I 
relevant Circular of the Railway Board has not been fpllowed. The 

1
. · b · d · d f h. d · ~ t. I app 1cant 1s emg epnve o 1s ue promot10n I ue o so e 

l 



extraneous reasons and therefore, he has approached the Tribunal 

praying for the following reliefs: 

(i) 

(ii) 

(ii) 

"Tizat impugned circular RBE No. 3112005 ((t. 22.2.2005, 
(Annexure A-1) issued by tlze 21111 respond,ent, may be 
declared as unconstitutional so far it is inco~sistent to tlze 
provisions of Para 215 of /REM-I and the same may be 
stmck down to that extent. J 

That tlze respondents may be directed to accotd promotion 
.to tlze post of JE-ll (Diesel/Elect) to tlze appticant on the 

I 

basis of select panel dated 1.2.2011 (A/7) d,nd applicant 
allowed witlz all consequential benefits. T~1e impugned 
notice dated 15.4.2011 (Annexure A/2) and any 
consequmtial adverse order, if passdd, on his 
representation i.e. cancelling the select !panel dated 
1.2.2011, may also be quashed. . 1 

That any other direction, or orders may be pa~sed in favour 
of the applicant which may be deemed jus( and proper 
under tlte facts ami circumstances of t/zis1 case in the 
interest of justice. I 

(iii) That the costs of this application may be mvar~ed." 

OA NO. 12112011 I 
5. The applicants have challenged the inaction of the !respondents 

. . I 
on the same facts and law, therefore, all the applicants arr allowed to 

join in on~ O.A. Applicants of this O.A. (Kishan Gopal ~ha and fo~r 

Ors.) had joined the Railway~ during 1979 and 19811 and 'lastly_ 

promoted as Technician Grade-l (D/Mech) and are present!~ working~t. 
I . . 

I 
I 

1 Abu Road under the North Western Railway. 
·i 

. t 
The respondent No. 3 issued a letter Annex.A/4 dated 

i 
6. 

. I " 
21.07.2007 for filling 7 vacancies of IE (D/Mech) agam~t 25% ranker 

promotee quota vacancies. 27 persons m the feeder category of 

Technicians /Sr. Technicians were called to undertake the tlection test. 

There was a waiting list of 18 candidates also. The pqst of Senior 

Technician incidentally carries the same scale of pay of Rf. 5000-8000 

but it is considered as the feeder post for promotion to the fost of JE-II. 

7 candidates passed the test and were empanelled as well(as promoted 

I 
I 

······· 
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vide letter dated 12.12.2007 at Annex.A/5. The 3rd responde{1t issued an 
\ 

another Notification for filling up 7 vacanc1es (1 SC, 2\ ST and 4 

General) for the post of JE-ll (Diesel/Mech) against 25% ranker I 
promotee quota vacancies vide letter dated 27.08.2010. 31 candidates 

i . 
holding the post of Sr. Technician I Technician Grade-l (Drech) were 

called to undertake the selection tests and 26 persons iere kept in 

waiting list. The names of applicants find place at SL No\ 4 of.list B, 

and 39, 29 and 30 of List A respectively. Some names wrre removed 

due to refusal and some were included in their place vid9 letter dated 

12.10.2010 as at Annex.A/7. 

7. The applicants appeared in the selection test and di~ well. The}t 

along with two other Sr. Technician Grade-l D/Mech. pasled the samj 
. I I 1 

and their names have been placed on the select panel at Sl Nos. 6, 5, 3 

::::s:~:l:i::s~e~:r~:::e::::·::: 1~:::~:t ::::::Ft•::: . 

~ -~"""' vacancies. That all the selected candidates for the post ~f'iJE-{ 
//..-:.-<.~~ !"fof, ;;-.":~ . " 

/•' ,··l'' -{···· .~, . 
/{:, ~~~,~ (D/Mech) have been issued notices dated 15.04.2011 for maki g · 

rr·· ( il (;.)'ioiiii1 'fl" \ 0 • epresentation against the proposed cancellation of the si
1

lection pan~i 
~ • · I 2. \"'.,: :"'':i d:;) l o· · <~;,_"<.~\;:&!:~ ':of! vide Annex.N2. Applicants submitted their representatior

1 

• Re~t oft e 

'~, ~·, '· ./ oi : ""'"'4·qfi-il'"~ contents as mentioned in the OA 120/2011 are the same in this 0 .. ~-·/ ·I 
also. \ -

OA No. 122/2011 

8. This application has been moved by two app1icani as theca se 

of action and the relief prayed by them is same, therefqre, they h ve 

prlayed to allow to join in one O.A. Applicant No. 1 wal appointl as · · I I · 

Artisan Khallasi (Mech) in Diesel Shed at Abu Ro~d on 11.].76 
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I 
! 
I 

whereas, applicant No. 2 was appointed as Electrric rallasi on 

20.2.1979 and they earned their promotion(s) and are preseiltly holding 
I 
I , 

the post of Technician Grade - I (Diesel/Elect.) and posted in Diesel 

Shed at Abu Road, North Western Railway .. It is stated thaJ the general 

I 
rule for calling the candidates for selection has been envisaged in Para 

215 of the !REM Vo 1.! and staff in the immediate lo~er frade with a 

minimum of two years service in that grade will be ~eligible for 

promotion, unless a longer length of service in the lower grade has been 

stipulated as a condition of eligibility for promotion in a particular 

•::_~.-.... cat~gory. The respondent No.3 vide letter dated~/13~8.20r8 cal.led for 

......,~~""::;~~ fillmg up two unreserved posts of JE (0/Elect). S1x person, holdmg the 
~ ... ,,~:··1l_ ,,,,..!,:;;..~ #, ~,.~ ... /':-~~~,~·~. \~~-. 

~-~-_,(</fi_-::.._:/~~·.\•·•'AJ.•t:>~-~~~-~-~;,. \\feeder post of Technicians and Senior Technicians werr called to if !!C.'),.-~~- . -.:,(;:•::•., \\ 

\,~ ~_t:_:'f .. , ,~_.~";_,l ':_}J,;1~ndertake the selection test, as per the rules in force. Thi was also a 

\.<i~:~,.:":.;·.\··~·-.).:... ... ::· ... > .. '{:.;:;:.~waiting li~t for equal immber of candidates: The posjt of Senior­
·,;~:~~;.~~~:;~·::-::::-~;:~~~;:. /:~>:Y 

-~.~;~! ~---~\~:::?';.../ Technician fucidentally carries a scale of pay of Rs. 5000-8000 but it is 

However, none could pass the test _as per vide letter dated 13.03.2009. 

Thereafter the same respondent issued Notification vid Annex.A/6 

dated 31.08.2010 calling for applications for filling 7 posts (one for SC, 

two for ST and four for General) in the pay scale of Rs. 9300-34800 

Grade Pay 4200/- against 25% ranker promotee quota. ,1 candidates 

holding the post of Sr. Technicians I Tecimicians Grade-1 were called 

to undertake the selection tests and 10 persons were kept llt waiting list. 

I 
The name of applicant No. 1 was included at Sl. No. 18 o1List 'A' and 

2"" applicant was placed at Sl. No. 2 of the Waiting list r'. Both the 

applicants appeared in the selection test and passed the sdme and their 
r · --- -- . , I 

"' 



8 I 
I 

I 
I 

names have been placed at Sl. No. 4 and 5 respectively of th~ selection 
. I 

panel dated 27.01:2011 vide Annex.A/7. However, only fiie persons 

could pass in the selection and be empanelled against 7 vac~cies. All 

the above selected and empanelled persons were issued a o clostyled 

notices dated 15.04.2011 - for making representation a 'ainst the 

proposed cancellation of the selection panel vide Annex A/2. It is 

pleaded in the OA that this action of the respondents is gainst the 

provisions of the Railway Board Circular of 22.02.205 w~ereby the 

Technicians Grade-l have been said to be ineligible for und+aking the 

selection test. Thereupon, the applicants have filed their repyesentation 
I • 

vide Annex.A/8 .Rest of the facts are of the same nature a! has been ·. 

mentioned in the first OA i.e. OA No. 120/2011. The leamedcoun~el I .. .- -· . 
for applicants submitted that once the applicants were ~ll~wed'.'.\b.;:· 

. . . . . . I.· .· ... 

~::::::;;~:::~~--·- appear in th~ selection test as per the nonns in practice and ryspondents 
~,/~ CJ\\-'1 :0'0f:; :~... I . 

/.·J~0·, ·::;.;:~.·-. -.:~.-~~}::;\undertook the selection in view of the Notification and whep simihirly ·. 
!:'r~· "'~:,.·s·''L-•tra~~·~ ..... - .. \ \\' . 

1 

~
/<.,///.~{:f.~~.~w.i~~:t~,~.~.~y· ·'\31..\\ituated persons in the past were allo.wed to enjoy their proi'otions and 
~ · \t_~ ~:;:::/·/··..:.~ / ~l f) I! · . 
>'' \1":::·:;.,"--'·!\·,·',..;'-"• );,.,, 
~ -~ ~-,;;~~~~·_!.~e ·continuing to e~joy the same, the respondents are no~ estopped 

",-.::_"?tc/'t:r -~-:i;_"';~u;·<::J from changing their stand and applying different standards with the 
"'...::;:.._. u "'' I -~';!/,../ . I ~=-==-_-;::.~ ; ( . ' 

applicants and, therefore, the action of the respondents ~s ex facie 

illegal, arbitrary and discriininatory as well. It is further sub~nitted that 
I 

respondents cannot be permitted to blow hot and cold at thelsame time 

and in all, the impugned notice and/or any order thereof, des~~es to be 

quashed by this Tribunal being violative of Articles 14 an11_6 of the 
I . 

Constitution. 1 

9. The respondents have filed their reply on similar lin1s in all the 

three OAs and stated that in view of the Railway Board's C~ularletter 
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I 
dated 22.02.2005 (Annex.A/1) the applicants were not ~ligible to 

I 
appear in the selection of JE Grade-n (Diesel) because ithey were 

Technician Grade-l in the pay scale ofRs. 5200-20200 with~de Pay 
I 
I . 

of Rs. 2800/- whereas, the employees who are Master Ciraftsman I 

Mistry and Senior Technician with Grade Pay ofRs. 4200/c r eligible 

for appearing in the selection test for JE Grade- II (Diesel) by virtue 

of. the provisions contained in Railway Board's Circtar dated 

22.02.2005. It is contended that the post of Technician ~de-l is not 

immediate lower grade to the post of JE Grade-n and, ther fore, Para 

215 of the IREM too is not applicable in the case in hand. 

' 
10. The respondents in para 4 of their reply pleaded that ex.A/4 

A/5 were issued in complete contravention and ignoring the 

B~ard's Circular dated 22.02.2005. It was furthe l submitted 

issuance of the Circular dated 22.02.2005 was not in the 

of respondent No. 3 and 4 which resulted in rssuahce of 

Annexs. A/4 and. A./5. The respondents further submitt d that the . . I . 
Notification dated ·16.1 1.2010 was also. issued wrongly itor~g the 

Railway Board's Circular dated 22.02.2005. The office rder.dated 

1.2.2011 is not the selection panel as claimed-by the applicits but it is 

the result of the written examination of the selection for ~ Grade-II. 

The respondents have considered the representations and rplied that 

since the selection process undertaken was against the Railry Board's 

Circular dated 22.02.2005 wherein, Technician Grade-l are not eligible . . I 
(the post on which admittedly the applicants are working),thus it was 

decided to cancel the sel~tion process as the same wr initiated 

I 
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I 
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I 
I 
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'\ 

I 

I 
ignoring. the aforesaid Railway Board's Circular ofFebruah' 2005. Tlie I 

• I 

Circular of 22.02.2005 is fully effective and applicable in \the selecti In 
I 

under dispute and ignorance and non-application of such ~ircular des 

not make the applicants legally eligible. The respond nts plea ed 

emphatically that the post of Technician Grade-l is not a feeder gr de 

for selection of JE Grade-l!. The Railway Board Circula of Febru 

2005 on the subject is fully applicable. The respondents c ntended hat 

the applicants have completely failed to establish as to what is the 

ambiguity in the Circular simply because the pay of Sr. T chnician and 

JE Grade-Il is same as one fails to understand as to how t1ris can 1:!e ~ 

ambiguity. The promotion can take place in the same pal scale hen 

of the post from which the selection is to take place. Th respo bents 

therefore prayed for rejection of the OAs with costs. 

. ........, 11. 
Applicants have filed a rejoinder with the prayer to ake th . same 

·~y.~'''-' 
~"'~~ ... ~~. "'fr1'?: .. \,, 

#~g. ~r•,'mo:•<> ,:.. '-r ,{~\~~'"'""' "'··~.' ,·. '. 
1 

on record, and the same is allowed. In the rejoinder the "Jlplican s )laye 

l' ·• fl 'l~l\specifically narrat~d that the Circular of May zoOs was .lrually stint to 

. . . ' .• :··I). ,. . . . 
·~ ,,,·~L ,;_-;:;, (/'the Ajmer Division only vide Headquarters NWR letter dated 

. "~~~.\;:P 15/03/2011 and i; was circulated by the Ajmer Divisi • n vi.~- letter-.. 

dated 30.03.2011. On the other hand, the Notification fo~ orgalusating 

selection was issued on 31.08.2010, and in this view of the m•lter, the - I T .: 
rule existing on that date would apply and the, Circular r 22.05 .2005 

would have no application at all up to the date of its p\blic tion i.e. 

30.03.2011. The appllcants therefore, prayed for acce:>tanc of the 

Original Applications with costs. 

\ 
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12. We have heard the learned counsel for both the parties and 

perused the entire records. 

' 
13. In OA Nos. 121 and 122 of 2011, the applicants haye prayed to 

' . I 
J 

file a joint application. For the reasons stated in th~ applittions, their 

request is accepted. 
1 

I 
14. The counsel for the applicants contended that jex.A/1 RBE 

31/2005 dated 22.02.2005 issued by the Railway Board is inconsistent 

I 
. to the provisions of Rule 215 of the IREM Vol. I, thei·efore, it is 

I 
unconstitutional because an administrative order carmtt be issued 

which is inconsistent to the Rules. The administrative orders can 

I 
supplement the rules but, any inconsistency to the ~es make the 

administrative m~der illegal and against the ~rovi~ions of liw, .therefore, 

Annex.A/1 reqmres to be quashed by this Tnbunal o~ this ground 

~ili I 
. I .. 

15. Per contra, the counsel for the respondents conteqded that Para 
I 
I 

215 of the IREM Vol. I and the Circular issued by the ~ail way Board I . 
vide RBE No. 31/2005 dated 22.02.2005 (Annex.A/1) ~annotbe said 

to be inconsistent as there is no contradiction. Th¢ Circular of 
I 

22.02.2005 clarifies and lays down the promotion chal1els to the post 

of JE-ll and Senior Technicians. . 

I 
16. The counsel for the respondents further contende<il that a person 

who is lower in pay scale or equivalent pay scale can be considered for 

I 
promotion and in support of his argument he has r~lied upon the 

I . 

i 
judgment of the Hon'ble Apex Court in Tarsem Singh and another Vs. 

I 

Sate of Punjab and Ors. reported m AIR 1995 SC 184 wherein, in 

I 
I 
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. I 

which para No.9 it has been held that promotion as undtrstood in i 
service law jurisprudence means advancement in rank, &rade o~ both. 

. . 1 d d h" I h I . . I Promot10n 1s a ways a step towar s a vancement to a 'f er posttlr, 

those ministerial employees are eligible for promotion un er Rule 8 • 1) 

(a) (i) whoar .e in the pay scale which is equal or lowe, than le ay 

scale of the post of Labour Inspector. \ J 
17. We have considered the rival contentions of both tle pa ies nd 

also perused . Para 215 and the relevant provisions of rE 31/2065. 

For the sake of convenience, we are reproducing relevlnt, extraJ of 
· I I y 

Para 215 of IREM Volume - I and the relevant provi ions of RBE 

Circular 31/2005 as under :-· 

Para 215 1REM Volume- I. 
"215~ (a) Selection post shall be filled by a positive act ff selection ~zade . 
with the help of Selection Boards from amongst tlzelstaff~ligiblf for 
selection. The positive act of selecti01i may consist of a\· writte+ttrst f"d !,.," 
or viva-voce test; in every case viva-voce being a must. Tile staff!. the · · 
immediate lower grade with a minimum of 2 years seryice in jtliat rade' . . 

· will only b.e eligible for promotion. The service for '(lzis purpos · will 
include service if any, rendered on ad /we basis fol(owed by te ular.· 
service without ~reak. Tile condition. of tivo years serrice sll:oul~· ·st.an1. 
fulfilled at the tmze of actual promotwn and not necesfarily at the s(age ·· , : . ' · .. 

of cmuWemJion. • . I . < , ' · • ••• i 

Relevant provision of RBE Circular 31/2005 dated 22.0r· .2005. , . 

"3. It has IIOW been decided as muter:- · ..... 

i. Tfze post of MCM (redesignated as .sr. Teclmici n) in 
the scale of pay Rs. 5000-8000 will no long~r be perso zal tf' _ 
Technician Gr. 1 but will constitute a part\ of tile r gulm~ 
hierarchy in the artisan cadre tht?re'by makiiz~ it asj a 110~mal I 
functional chamrel of promotion for Tecli,nician Grhde I. 
Accordingly, tile Railways should review the disting duti~s and 
responsibilities of Sr. Technicians and prdfcribe additional 
duties ami responsibilities which are of greate~ importan e than 
those of existing Sr. Technicians (MCMs) ami )J.rtisans G I, 

ii. . The post of Sr. Technician will be fil~ed from a zo!zgst 
Teclmician Gr.-I on the basis of seni~rity-clf:'..:fuitability, • 

iii. The post of JE-ll earmarketl for prom,otion by s lection 
will be fill. eel from amongst Sr. Technicians in identical g,Jrde Rs. 
5000-8000 subject to the condition that the ~isting Tec1mician 
Grad~-I as may be senior to those fitted as Sr. '(feclmicim~ as per 
procedure in force uptilnow will also be consiiteredfor selection 
for promotion as JE-ll, 

\ ' 
', '. 

\ 

I 
I 
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iv. Sr. Technicians 011 their promotion astJE-11 though in 
I 

tlze identical scale of pay may be allowed the fi,enefit of fixation 
of pay under Rule 1313 FR 22 (I) (a) (1) RJfJ (erstwhile FR 
nQ I 

I 
v . The work of Sr. Technicians in grade ~s. 5000-8000 will 
be supervised by JE Grade- I scaleRs. 5500-9000 instead of JE­
ll scaleRs. 5000-8000. 

18. Vide Para No. 3 of the RBE Circular 31/2005, the Railway 
I . 

Board has restructured the entire cadre and further in 1 lause (v) of 

ParaNa. 3 they_have ordered that the work of Senior .. echnicians in 

I Scale Rs. 5500-9000 instead of Junior Engineer Grade-~1 scale of Rs. 

5000-8000. A perusal ofRBE 31/2005 and Para 215 ofTe IREM Vol. 

I, shows that there is no inconsistency in both the provisions and the 

RBE Circular No. 3112005 is only restructuring of a posl of the Senior 

Technicians and Technician Grade I and the post of Jrior Engineer 

Grade-II and further the supervisory powers have been conferred upon 

. _the Junior Engineer Grade-l having the pay scale of+· 5500-9060. 

Hon'ble Apex Court in the judgment cited by the qounsel for the 

I 
ondents has held that even the equal pay scales pirsons can be 

promoted in the same scale, therefore, Annex.Afl cannor be said to be 

inconsistent to the rules. The counsel for the applicants fonte11tion and 

h · 1· h · d I h'l · · argument t at m ear 1er years t e promotiOns were rna e w 1 e 1gnonng 

the RBE No. 31/2005 (and that this fact has also been litted in the 

reply of the respondent department) and so the exa+nation under 

challenge cannot be allowed to be cancelled mainly on te ground that 

the cotnp1iance .of RBE- ~ircular No. 31/2005 has n~t been made 

during the course. of promotion process, lacks merit ~nd cannot be 

accepted because it is a settled principle of law that illegllity cannot be 
. ' 



I . 
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I 
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I 
allowed to be perpetuated; if earlier examinations have been reld hile 

ignoring the RBE Circular No. 31/2005 on the ground. that\~t was not 

within the knowledge of the department, it is n9t a valid boun1 to 

allow the illegality to perpetuate indefinitely. In our consi~ered [I iew 

when the examinations were held while ignoring the existiJg eire Iars 

of the Railway Board they can be cancelled by the departme· t an it is 

further held that the Annex.A/1 cannot be said to be in con istent with 

Para 215 of the IREM Manual Vol. I. Accordingly, the ~1 Nos. 120, 

121 And 122 of 2011, filed by the applicants lack mer ancll are 

dismissed with no orders as to costs. In view of the rscusrions 

hereinabove made, the M.As No. 02/2012, 05/2012 and 0~/2012 are 

also dismissed in the light of the judgment of the QAs. 

..~ .. ~~~":}~~~-~~ 
-<;..~·~'~.;' vt.,- ''e. 

t_~7';'.: ''\\ 
~~':~~~ "\ 

1 I (/~~
0

~ . "' Before parting with the case, we would however like 9, ad I that 
l
a;1t'" rt .li "L ·~<~ 

l ·.' .~ ,. ;o 'lt""f I 

\\~~~~<.:~,; ;: ffspondent No. 2, i.e. Chairman, Railway Board, ll)ay e1sure. str. i9t 

~~;~;~j96'dmpliance of its circulars and orders to avoid _such. over. ight~? . 

. ... , p\-'1'\ Rr · i ·f""" - ' \' /i J.J , .. \ : '· !_I lJ -"""' ,---

·~·· ~~~~.-.-;:K.LD confusions leading to uncalled for administrative compl~xities (~il~ 
y.,..l-'w'-"· , , 

~~ 
illegalities. 


