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CENTRAL ADMINISTRATIVE TRIBUNAL

JODHPUR BENCH

- 0.ANo.120/11 & MA 02/12
OA No. 121/11 & MA No. 05/12
OA No. 122/11 & MA No. 07/2012 |

Jodhpur, this the 30" Aprll 2013.

[Reéewed on 17.04.2013]

CORAM :

Hon’ble Mr.Justice Kailash Chandra Joshi, Member (J)
Hon’ble Ms. Meenakshi Hooja, Member (A)

Tagat Singh Chauhan S/o Late Shri Hem Singh Chauhan,| aged about
56 years, Tartoli, Abu Road, at present employed on tthe post of
Technician-I (Ancillary Group) in Dieselshed, Abu Road, NWR.

(Through Adv. J.K. Mishra)

1.

..Applicant in OA No. 120/2011.

Kishan Gopal Jha S/o Shri Shyam Sundar Jha ag?d about 58
years, R/o Plot No. 99, Shyam Niwas, Dieselshed Road,
Gandhinagar, Abu Road, at present employed on|the post of
Tech.-I Diesel Mech. in Dieselshed at Abu Road, NWR.

Deva Ram S/o Shri Lakhmaji aged about 58 years, R/o Santpur,
Abu Road at present employed on the post of Tech.-I, Diesel
Mech. in Dieselshed at Abu Road, NWR.

Laxman Lal S/o Shri Vardhaji aged about 54 years) R/o Behind
Gandhinagar Post Office, Abu Road, at present employed on the

post of Tech.-I Diesel Mech. In Diesel Shed at Abu Road, NWR: ‘

Om Prakash S/o Shri Khem Chand aged about 56 years, R/o

Luniyapura, Abu Road, at present employed on’ the post of

Tech.I Diesel Mech. in Diesel Shed at Abu Road, NWR.
..Applicants in OA No 121/2011.

Chhagan Lal Meena S/o Shri Vardhaji aged about ?57 years R/o

Juni Kharari Sadar Bazar, Abu Road at present employed on the
post of Tech.-I D/Elect. In Diesel Shed at Abu Road}, NWR.
Prem Chand Patharia S/o Shri Johri Lal aged about ,‘55 years, R/o
Plot No. 19, Gandhinadgar, Abu Road at present femployed on
the post of Tech.-I D/Elect. in Diesel Shed at Abu Road, NWR.
..Applicants in OA ITIO' 122/2011.

Versus
Union of India through General Manager, North Western
Railway, Headquarters Jaipur Zone, Chainpur{a Jagatpura,

Jaipur, Rajasthan.
The Chairman, Rallway Board, Rail Bhawan, New lbelhl

“ |
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3. Divisional Railway Manager, North Western Railway, Ajmer
Division, Ajmer. ".
4. Senior Divisional Mechanical Engineer (Diesel), Nc%rth Western

Railway, Abu Road.
' ...Respondents.

(Through Adv. Mr.Salil Trivedi)

ORDER
[K.C.JOSHI, JUDICIAL MEMBER]

(¢

All the three applications contain similar controversy to b

L]

adjudicated by this Tribunal, and as the facts and the relief prayed fa

by the applicants is also common in nature, therefore, |all the three

applications are being disposed of by this common order. The

applicants have prayed in the respective OAs that the Raﬂ‘lway Boardi-

Circualr No. 31/2005 of 22.02.2005 be declared as unconstitutional [so

far as it is inconsistent 10 the provisions of Para 215 of IREM Vol. 1

and the same may be struck down to that extent and promotions|be
accorded to the applicants on the ‘basis of the panel issued by fhe

respondents, along with all consequential benefits.

(_)A_I\L()_ﬁ()_@—ml
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2. The applicant Tagat Smgh Chauhan was mitiélly appointe to

the post of Khalasi in Diesel Shed at Abu Road on 114.04.1981 | He

omot1ons and is holding the post of Techmman Gr'ade-’ir
1

(Dlesel/Anclllary) in the pay scale of Rs 5200-20200 with Grade IPay

earned his pr

of Rs. 2800/-. The post of JE-II (Ancﬂlary Group B ) is filled in the

ratio of 50:25:25 i.e. by direct recruitment, Direct appa intment Rlanker

and by promotion from Rankers respectively and as per|rules envisaged

under Para 215 of Indian Railway Establishrhent Manual Vol.I. The




respondents issued a Notification on 27.03.2008 for ﬁllipg up one
unreserved post of J.E. (Ancillary Group) against 25% ranke?r prom;)tee
quota vacancies. It is pleaded that six persons holding the feeder post
of Technician-I and Sr. Technician were called for selection étest. There
was also a waiting list of one candidate only since no other candidate
was available. One Shri Lal Ram Pragya who was Technician — I

(Diesel) [Ancillary Group’B’) was declared passed in the same and was

-accordingly promoted as JE-II ‘D’ (Ancillary Group |‘B’) vide

Annex.A/5 date_d 17.11.2008. Further the respondent No. 3 ‘issued
another Notification vide letter dated 16.11.2010 for filling gne general
vacancy of JE-II (Diesel Ancillary Group ‘B’) against 25% ranker
promotee quota. Thereupon three Technicians Grade-I (Diesel

Ancillary Group ‘B’) were called to undertake the selection tests and

two persons were kept in the waiting list. Applicant of this OA was at
placed Sl.No. 3 in A list. Tt is further averred that no one holding the

feeder post of Sr. Technician in Diesel Ancillary Group; ‘B’ were

available for promotion under the quota: The applicant along with three

others appeared in the tests and passed the same and the name of

applicant appears in the selection panel dated 01.02.2011 (Ax nex.A/7).

3. Thereafter, instead of getting a promotion order for|which the

applicant was hopeful, a notice dated 15.04.2011 fo
representation against the proposed cancellation of selection

issued. A selection panel was also prepared for filling up the

r making
panel was

post of JE-

II (Diesel/Elect) and (Diesel/Maint) and the selected candidates therein

have also been issued similar cyclostyled notices. The saic

1 selection




~ Lot ~ case, despite passing the selection test applicant is being compelled t

was said to be against the provisions of Railway Board Cifcular dated
22.02.2005 and the Technicians Grade-I have been said th be as not

eligible for the selection test, and promotion. The apphcant filed his

representation on 19.04. 2011 vide Annex.A/8 but to no avall

4. The learned counsel for the applicant argued that
dated 22.02.2005 of the Railway Board RBE No. 31/200:
given effect to, at least at Abu Road and the selections W
JE-II in pay scale of Rs. 5000-8000 only against the

promotee quota vacancies in D/Ancillary Groups as we

Mechanical and Electrical groups. That promotions were required to be

made from a feeder grade to the next higher grade as per
IREM-I but, the aforesaid Circular
persons holding the post of Senior Technician in pay scale

8000 only will be the eligible for consideration of promotlc

-of JE —II which is in same grade. It was submltted that there is 'al*

Kknock the doors of this Court. The applicant would have expected some.

of 22.02.2005 ‘envisages that

ambiguity and the Circular is inconsistent to the main provis

1

the Circular
5 was never
ere held for
25% ranker

11 as in the

R env1saged in Para 215 of the IREM VollL It was cente‘ntied.that

’normally failed candidates approach this Tribunal but, in the inistant

=]

favourable decision on hlS representation but the respcndent No. |3

informed that the selection panel is going to be can¢

relevant Cihcular of the Railway Board has not been followed. The

applicant is being deprived of his due promotion Tiue to some

elled as the

Para 215 (;i ’

of Rs. 5000+ .

n to the pe_st'. s ;::.




extraneous reasons and therefore, he has approached the Tribunal

praying for the following reliefs:

() “That impugned circular RBE No. 31/2005 (lt 22,2,2005,
(Annexure A-1) issued by the 2™ respondent may be
declared as unconstitutional so far it is inconsistent to the

. provisions of Para 215 of IREM-I and the same may be
struck down to that extent.,

(i) That the respondents may be directed to acco(“d promotlon
.to the post of JE-II (Diesel/Elect) to the applicant on the
basis of select panel dated 1,2.2011 (A/7) and applicant
allowed with all consequential benefits. T Ize impugned
notice dated 15.4.2011 (Annexure A/2) and any
consequential adverse order, if passed on his
representation ie. cancelling the select \panel  dated
1,.2.2011, may also be quashed.

(ii) That any other direction, or orders may be passed in favour
of the applicant which may be deemed just and proper
under the facts and circumstances of this; case in the
interest of justice.

(iii)  That the costs of this application may be awarded.”

" OANO. 121/2011

5.  The applicants have challenged the inaction of the irespondents

on the same facts and law, therefore, all the applicants are allowed to

join in one O.A. Applicants of this O.A. (Kishan Gopal Jha and four '

Ors.) had joined the Railways during 1979 and 1981
promoted as Technician Grade-I (D/Mech) and are ‘presentl‘

Abu Road under the North Western Railway.

6. The respondent No. 3 issued a letter Annex.A/4 déted

21.07.2007 for filling 7 vacancies of JE (D/Mech) agairist

promotee quota vacancies. 27 persons in the feeder

dategory of

Technicians /Sr. Technicians were called to undertake the selection test.

There was a waiting list of 18 candidates also. The po

st of Senior

Technician incidéntally carries the same scale of pay of R

. 5000-8000

but it is considered as the feeder post for promotion to the ﬁ)ost of .TE-II.

7 candidates passed the test and were empanelled as well

as promoted

and: lastly ,

yvs/orking'-egt»

25% ré}xker



! epresentation against the proposed cancellation of the sellectlon panel

vide letter dated 12.12.2007 at Annex.A/5. The 3% responderilt issued an
another Notification for filling up 7 vacancies (1 SC, 2l ST and 4
General) for the post of JE-II (Diesel/Mech) against 2}5% ranker
promotee quota vacancies vide letter dated 27.08.2010. 3% candidates
holding the post of Sr. Technician / Technician Grade-1 (D \ ech) were
called to undertake the selection tests and 26 persons ere kept in

waiting list. The names of applicants find place at Sl. No 4 of list B,

~and 39, 29 and 30 of List A respectively. Some names W re removed

due to refusal and some were included in their place v1de Jetter dated

12.10.2010 as at Annex. AlT.

7. The applicants appeared in the selection test and did well. They

g )

along with two other Sr. Technician Grade—I D/Mech passed the same

and their names have been placed on the select panel at S Nos 6, 5, 3

f\

and 4 issued vide letter dated 27.01.2011. Thus, it appearsmthat only SL
persons could pass in the selection and had been empane led agamst

vacancies. That all the selected candidates for the post of;r‘JE- [I

B
vide Annex.A/2. Applicants submitted their representation. Rest of the

contents as mentioned in the OA 120/2011 are the same in this O.A.

also. | | !
OA No. 122/2011
8.  This apphcatron has been moved by two apphcant as the cauise

of action and the rehef prayed by them is same, therefore they have

prlayed to allow to join in one O. A. Applicant No. 1 was appomtei as

Artisan Khallasi (Mech) in D1ese1 Shed at Abu Road on 1 11.3.76

(D/Mech) have been issued notices dated 15.04.2011) for making.""'ff '
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@ % feeder post of Technicians and Senior Technicians werg  called to
X

I XN

I

et s

whereas, applicant No. 2 was appointed as Electrric Khallasi on
20.2.1979 and they earned their promotion(s) and are presently holding
the post of Technician Grade — I (Diesel/Elect.) and posted in Diesel
Shed at Abu Road, North Western Railway. It is stated that the general
rule for calling the candidates for selection has been envisaged in Para
215 of the IREM Vol.I aﬂd staff in the immediate lower grade with a
minimum of two years service in that grade will be eligiBle for
promotion, unless a longer length of service in the lower grade has been
stipulated as a condition of eligibility for promotion 1n a particular
category. The respondent No. 3 vide letter dated 7/13.8.2008 called for

filling up two unreserved posts of JE (D/Elect). Six persong holding the

b

N
i "’"jmdertake the selection test, as per the rules in force. There was also a

Jj

4/ waiting list for equal number of candidates. The post of Senior
Technician incidentally carries a scale of pay of Rs. 5000-8000 but it is
considered as the feeder post for promotion to the past of JE-II

However, none could pass the test as per vide letter dated 13.03.2009.

Thereafter the same respondent issued Notification vide Annex.A/6

dated 31.08.2010 calling for applications for filling 7 pbsts (one for SC,
two for ST and four for General) in the pay scale of Rs.|9300-34800
Grade Pay 4200/- against 25% ranker promotee quota. 2|1 candidates
holding the post of Sr. Technicians / Technicians Grade-] were called
to undertake the selection tests and 10 persons were kept in waiting list.
The name of applicant No. 1 was included at Sl. No. 18 ofiList ‘A’ and

2" applicant was placed at SI. No. 2 of the Waiting list {B’. Both the

applicants appeared in the selection test and passed the same and their

i
! . i 7
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names have been placed at Sl. No. 4 and S-respectively of thqi: selection
panel dated 27.01:2011 vide Annex.A/7. However, only ,ﬁ\ie persons
could pass in the selection and be empanelled against 7 vacancies. All
the above selected and empanelled persons were issued a oyclostyled

notices dated 15.04.2011 - for making representation a.g‘ainst the

proposed cancellation of the selection panel vide AmnexA/2. It is

pleaded in the OA that this action of the respondents is ggainst the -

provisions of the Railway Board Circular of 22.02.205 whereby the
Technicians Grade-I have been said to be ineligible for undertaking the
selection test. Thereupon, the applicants have filed their rep: esentation

vide Annex.A/8.Rest of the facts are of the same nature as has been

mentioned in the first OA i.e. OA No. 120/2011. The learned c‘o.uns,:eljli 7

for applicants submitted that once the applicants were allowéd\..f‘to.}‘?'

appear in the selection test as pe1 the norms in practice and- respondents

NN undertook the selection in view of the Notlﬁcatlon and when snnilarly ‘

tuated persons in the past were allowed to enjoy their promotions and
-l
a e continuing to enjoy the same, the respondents are now estopped
from changing their stand and applying dlfferent standards with the

applicants and, therefore the action of the respondents is ex facie

illegal, arbrtrary and drscriminatory as well. It is further submitted that
respondents cannot be permltted to blow hot and cold at the|same time
and in all, the impugned notice and/or any ’order thereof, desgrves to be
qnashed by this Trihunal being \riolative of Artioles 14 andll__6 of the
Constitution. | |
9.  The respondents have filed their reply on similar lines in all the

three OAs and stated_that in view of the Railway Boar'd?s Cir cular letter
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X

. and A/5 were issued in complete contravention and ig

dated 22.02.2005 (Annex.A/1) the applicants were not
appear in the selection of JE Grade-Il (Diesel) because

Technician Grade-I in the pay scale of Rs. 5200-20200 with

|
|

eligible to
they were

Grade Pay

of Rs. 2800/~ whereas, the employees who are Master Craftsman /

Mistry and Senior Technician with Grade Pay of Rs. 4200/-
for appearing in the selection test for JE Grade — I (Diesel

of the provisions contained in Railway Board’s Circ

are eligible
by virtue

nlar  dated

22.02.2003. It is contended that the post of Technician Grade-I is not

immediate lower grade to the post of JE Grade-II and, therefore, Para

215 of the IREM too is not applicable in the case in hand.

10. The respondents in para 4 of their reply pleaded that

N
?Railway Board’s Circular dated 22.02.2005. It was furthes
tat the issuance of the Circular dated 22.02.2005 was

}gnowledge of respondent No. 3 and 4 which resulted in i

Annex.A/4
noring the
submitted
not in the

ssuance of

" Annexs. A/4 and. AJS. The respondents further submittfad that the -

Notification dated-16.11.2010 was also. issued wrongly iT;noring the
{

Railway Board’s Circular dated 22.02.2005. The office order dated

1.2.2011 is not the selection panel as claimed by the applicants butitis -

the result of the written examination of the selection for JE Grade-II.

The respondents have considered the representations and replied that

since the selection process undertaken was against the Railway Board’s

Circular dated 22.02.2005 wherein, Technician Grade-I are not eligible

( the post on which admittedly the applicants are working)

thus it was

decided to cancel the selection process as the same was initiated
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ignoring ' the aforesaid Railway Board’s Circular of Februaly 2005. The
Circular of 22.02.2005 is fully effective and apphcable in ;the selection
under dispute and ignorance and non-application of such lTircular does
not make the applicants legally eligible. The respondents pleaded
_ emphatically that the post of Technician Grade-I is not a|feeder grade
for selection of JE Grade-II. The Railway Board Cncula of February
2005 on the subject is fully applicable. The respondents ¢ ntended that
the applicants have completely failed to establish as to| what is [the
- ambiguity in the Circular simply because the pay of Sr. Technician|and
JE Grade-1I is same as one fails to understand as s to how this can be an
ambiguity. The promotion can take place in the same pa; scale wh:n
| the nature and duties of the promotional post are qulte dljferent to that

of the post frorn which the selection is to take place Th respondehts :

therefore prayed for 1ejectron of the OAs with costs

11. Applicants have ﬁled a rejoinder with the prayer to take the sarhe ) |

" on record, and the same is allowed In the re_]omder the a}; plicants,haye .

4

1 ll specifically narrated that the Crrcular of May 2005 was agtually sent to

the Ajmer Division only vide Headquarters NWR letter dated

15/03/2011 and 1t was crrculated by the Ajmer Divisi¢n y1de letterzi )
dated 30.03. 2011 On the other hand the Not1ﬁcat10n foi orgamsatlhg

’ ~ selection was 1ssued on 31.08.2010, and in thrs view of the matter, the

rule existlng on that ,date would apply and the. Circular of 22. 05.2605

would have' no application at all up to the date of its ppblication i.e.

30.03.2011. The applicants therefore, prayed for acceptance of the

Original Applications with_ costs.
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12.  We have heard the learned counsel for both the .parties and

perused the entire records.

13. In OA Nos. 121 and 122 of 2011, the applicants ha\i/e prayed to

1
b

file a joint application. For the reasons stated in the applitjations, their
request is accepted. |
14. The counsel for the applicants contended that AHTXA/'I RBE

31/2005 dated 22.02.2005 issued by the Railway Board is inconsistent

.to the provisions of Rule 215 of the IREM Vol. [, the;refore, it is

unconstitutional because an administrative order cann%t be issued
which is inconsistent to the Rules. The administrative orders can
supplement the rules but, any inconsistency to the rules make the
administrative order illegal and against the provisions of law, therefore,
Annex.A/1 requires to be quashed by this Tribunal on this ground

itself..

15.  Per contra, the counsel for the respondents contended that Para
| . .

215 of the IREM Vol. I and the Circular issued by the Kailway Board

vide RBE No. 31/2005 dated 22.02.2005 (Annex.A/1) cannot be said

to be inconsistent as there is no contradiction. Thé Circular of

|

22.02.2005 clarifies and lays down the promotion chantels to thé post
of JE-II and Senior Technicians. |
16. The counsel for the respondents further contended that a person
who is ‘lower in pay scale or equivalent pay scale can be|considered for

promotion and in support of his argument he has relied upon the

judgment of the Hon’ble Apex Court in Tarsem Singh a{1d another Vs.

' |
Sate of Punjab and Ors. reported in AIR 1995 SC 384 wherein, in



]

|
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which para No. 9 it has been held that promotion as understood

l

service law jurisprudence means advancement in rank, grade or

Promotion is always a step towards advancement to a higher po

in the

both.

sition,

grade or honour and it was held in Para No. 9 that “therefore, only

those ministerial employees are eligible for promotion ungder Rule 8 (1)

(a) (i) who are in the pay scale which is equal or lower

scale of the post of Labour Inspector.

than the pay

17.  'We have considered the rival contentions of both the parties and

also perused Para 215 and the relevant provisions of RBE 3/1/2005.

For the sake of convenience, we are reproducing relevant, extracts of

Para 215 of IREM Volume — I and the relevant provisions

Circular 31/2005 as under :-

Para 215 IREM Volume — L.

“215. (a) Selection post shall be filled by a positive act f selec

4

of RBE

tion made -

with the help of Selection Boards from amongst theista_[f 'e‘ligibl e for

selection. The positive act of selection may consist of awritten’test and /... "
The staff ip the" "
ice inthat grade -~

or viva-voce lest; in every case viva-voce being a muist,
immediate lower grade with a minimum of 2 years ser

- will only be eligible for promotion. The service for ';his purpose will -

include service if any, rendered on ad hoc basis fol
service without break. The condition aof tivo years ser

Sulfilled at the time of actual promotion and not.necessarily a

of consideration.”

Relevant provision of RBE Circular 31/2005 dated 22.02.2003.

© «3, It has now been decided as under :-

owed

by regular-
ice sliould stand..-. .
t the st_qgé‘: :

i The post of MCM (redesignated as -ST. Techniciqr) in

the scale of pay Rs. 5000-8000 will no longer be perso wl e

Technician Gr. I but will constitute a parti of the regularl

" hierarchy in the artisan cadre thereby makiizg‘ it asla noyrmal /

Sfunctional channel of promotion for Teclinician Gr

de L

Accordingly, the Railways should review the existing duties and

responsibilities of Sr. Technicians and pre

. duties and responsibi

cribe ad

itional

lities which are of greater importande than

those of existing Sr. Technicians (MCMs) and Artisans Gn1,
ii.  The post of Sr. Technician will be fil ed from amongst

Technician Gr.-I on the basis of senigrity—ci:uy-’r

uitability,

iit. " The post of JE-IL earmarked Sfor pro;u,otion by selection

will be filled from antongst Sr. Technicians in identical gr

de Rs.

5000-8000 subject to the condition that the existing Techinician

. Grade-I as may be senior to those fitted as Sr. Technician

as per

procedure in force uptil now will also be considered for selection

" for promotion as JE-II,

-oa
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iv. Sr. Technicians on their promotion as?JE—II though in
the identical scale of pay may be allowed the benefit of fixation
of pay under Rule 1313 FR 22 (I) (a) (1) R—fII (erstwhile FR
220),

v -The work of Sr. Technicians in grade Rs. 5000-8000 will
be supervised by JE Grade — I scale Rs. 5500-9000 instead of JE-
II scale Rs. 5000-8000. :

18.  Vide Para No. 3 of the RBE Circular 31/2005, the Railway
Board has restructured the entire cadre and further in Clause (v) of
’ Para No. 3 they have ordered that the work of Senior Technicians in
the grade Rs. 5000-8000 will be supervised by Junior Engineer Grade-
I Scale Rs. 5500-9000 instead of Junior Engineer Grade-[I scale of Rs.
¢ ‘ 5000-8000. A perusal of RBE 31/2005 and Para 215 of the IREM Vol.
I, shows that there is no inéonsist_ency in both the provisions and the
RBE Circular No. 31/2005 is only restrﬁcturing of a post of the Senior

Technicians and Technician Grade I and the post of Junior Engineer

Grade-II and further the supervisory powers have been conferred upon

T TR

‘ the Junior Engineer Grade-I having the pay scale of Ris. 5500_-9000.

The Hon’ble Apex Court in the judgment cited by the counsel for the

promoted in the same scale, therefore, Annex.A/1 canno bé said to be
inconsistent to the rules. The counsel for the applicants ¢contention and
argument that in earlier years the promotions were made while ignoring
the RBE No. 31/2005 (and that this fact has also been admitted in the
reply of the respondent department) and so the exanjination under
challenge cannot be allowed to be cancelled mainly on the ground that
the comipliance of RBE:':C'ircular No. 31/2005 has nﬁt been made
during' the course of proh;otion process, lacks merit and cannot be

accepted because it is a settled principle of law that illegality cannot be

£ e
i .~
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allowed to be perpetuated; if earlier examinations have been held while

ignoring the RBE Circular No. 31/2005 on the ground that|it was not
| within the knowledge of the department, it is not a valid ground to
allow the illegélity to perpetuate indefinitely. In our consideredr View
when thé examinations were held while ignoring the existing circulars
of the Railway Board they can be cancelled by thQ department and it is
further held ‘that the Annex.A/ 1 cannot be said to :Ibe in conéistent with

20,

[a—

| ' Para 215 of the IREM Manual Vol. I .. Accordingly, the OA Nos. ]
- | S y
l S 121 And 122 of 2011, filed by the applicants lack merit and are
dismissed with no orders as to costs. In VieW of the discussions

hereinabove made, the M.As No. 02/2012, 05/2012 and 07/201,2 are

. also dismissed in the light of the judgment of the OAs. |

to.add that
No. 2, i.e. Chairman, Railway Board, may ensure strict
mpliance of its circulars and orders to ayoid ksuch_ oversights ,

~ confusions leading to uncalled for administrative cbmpl exities fnd _

illegalities.

O e

T T T(MEENAKSHIHOOJA) - '(JUSTICE K.C. JOSHI)
, | | ADMINISTRATIVE MEMBER JERTIFIZD Thyg copy JUDICIAL MEMBER

Qated 1282013
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