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Jodhpur, this the 30™ April, 2013.

CORAM : _ .
Hon’ble Mr.Justice Kailash Chandra Joshi, Member (J)

Hon’ble Ms. Meenakshi Hooja, Member (A)

Tagat Singh Chauhan S/o Late Shri Hem Singh Chauhan, aged about
56 years, Tartoli, Abu Road, at present employed on the post of
Technician-I (Ancillary Group) in Dieselshed, Abu Road, NWR.

..Applicant in OA No. 120/2011.

Kishan Gopal Jha S/o Shri Shyam Sundar Jha aged about 58
years, R/o Plot No. 99, Shyam Niwas, Diese?shed Road,
Gandhinagar, Abu Road, at present employed on|the post of
Tech.-I Diesel Mech. in Dieselshed at Abu Road, NV}VR.

Deva Ram S/o Shri Lakhmaji aged about 58 years, F/o Santpur,
Abu Road at present employed on the post of Tech -1, Diesel
Mec_h. in Dieselshed at Abu Road, NWR.

Laxman Lal S/o Shri Vardhaji aged about 54 years| R/o Behind
Gandhinagar Post Office, Abu Road, at present employed on the
post of Tech.-I Diesel Mech. In Diesel Shed at Abu Road NWR.

Om Prakash S/o Shri Khem Chand aged about 526 years Rio

Luniyapura, Abu Road, at present employed on| the post of
Tech.I Diesel Mech. in Diesel Shed at Abu Road, NWR. o

..Applicants in OA I\&o 121/201’1

Chhagan Lal Meena S/o Shri Vardhaji aged about |57 years R/o o

Juni Kharari Sadar Bazar, Abu Road at present employed on the
post of Tech.-I D/Elect. In Diesel Shed at Abu Road, NWR.

' Prem Chand Patharia S/o Shri Johri Lal aged about |55 years, R/o

Plot No. 19, Gandhinadgar, Abu Road at present employed on
the post of Tech.-I D/Elect. in Diesel Shed at Abu Road, NWR.
..Applicants in OA No. 122/2011.

(Through Adv. J.K. Mishra)

1.

Versus
Union of India through General Manager, North Western
Railway, Headquarters Jaipur Zone, Chainpura, Jagatpura,
Jaipur, Rajasthan.
The Chairman, Rallway Board, Rail Bhawan, New Pelhl

-




3. Divisional Railway Manager, North Western Rallway, Ajmer

4. . Senior Divisional Mechanical Engineer (Diesel), North Western

Division, Ajmer.

Railway, Abu Road. :
...I?.espondents.

(Through Adv. Mr.Salil Trivedi) ;
ORDER |
[K.C.JOSHI, JUDICIAL MEMBER] ’;‘

All the three applications contain similar controversy to be

adjudicated by this Tribunal, and as the facts and the relif'ef prayed for

all the three

by the applicants is also common in nature, therefore,
applications are being disposed of by this 'c'ommor{ order. The
applicants have prayed in the respective OAs that the Raflway Board’s.'
Circualr No. 31/2005 of 22.02.2005 be declared as .uncoilstitu‘tional, SG

far as it is inconsistent to the provisions of Para 215 ot] IREM Vol. 1

and the same may be struck down to that extent and 1omot10ns ‘be :

accorded to the applicants on the basis-of the panel 1ssued by _t_he '

respondents, along with all consequential benefits. i
!

OANO. 120/2011

2. The applicant Tagat Singh Chauhan was 1n1t1a11y appomted to
{

the post of Khalasi in Dlesel She@ at Abu Road on I14.04.1981. He
earned his: prorr.xjotions.'and is holding the post bf Teéhnician Grade;—I
(Diesel/Aﬁcillary) in the pay scale of R‘s. 5200-20200 }fzvith Grade Pay
of Rs. 2800/-. The po.st of JE-II (Ancillary Group ‘B’? is ﬁlled in the
ratio of 50:25:25 i.e. by direct recruitmeﬁt, Direct app7iintment Ranker

and by promotiori from Rankers respectively and as per! rules envisaged

K , ' ! _
under Para 215 of Indian Railway Establishment Ma:nual Vol.l. The

|

|




feeder post of Sr. Technician in Diesel Ancﬂlary Group

respondents issued a Notification on 27.03.2008 for ﬁllipg up one
unreserved post of J.E. (Ancillary Group) against 25% rankei; promotee
quota vacancies. It is pleaded that six persons holding the feeder post
of Technician-I and Sr. Technician were called for selection étest. There
was also a waiting list of one candidate only since no other%' candidate
was available. One Shri Lal Ram Pragya \;vho was Technician — 1
(Diesel) [Ancillary Group’B’) was declared passed in the same and was

accordingly promoted. as JE-II ‘D’ (Ancillary Group |‘B’) vide

Annex.A/5 dated 17.11.2008. Further the respondent No‘r 3 issued
another Notification vide letter dated 16.11 2010 for filling qne general
vacancy of JE-II (Diesel Ancﬂlary Group ‘B’) against 25% ranker
promotee quota. Thereupon three Technicians Grade-I (Diesel
Ancillary Group ‘B”) were called to undertake the selection tests and
two persons were kept in the waiting list. Applicant of this OA was at
placed SLNo. 3 in A list. It is further averred that'no one holding the

‘B> were

with three
others appeared in the tests and passed the same and the name of

applicant appears in the selection panel dated 01.02.2011 (Annex.A/7).

3. Thereafter, instead of getting a promotion order for|which the
applicant was hopeful, a notice dated 15.04.2011 for making

representation against the proposed cancellation of selection panel was

issued. A selection panel was also prepared for filling up the post of JE-
Il (Diesel/Elect) and (Diesel/Maint) and the selected candidates therein

have also been issued similar cyclostyled notices. The said selection
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. case, despite passing the selection test applicant is being

was said to be against the provisions of Railway Board Cifcular dated

22.02.2005 and the Technicians Grade-I have been said

eligible for the selection test, and promotion.The applicanti filed his

representation on 19.04.2011 vide Annex.A/8 but to no avail.

4. The learned counsel for the applicant argued that the Circulary
dated 22.02.2005 of th_e' Railway Board RBE No. 31/2005 was never

given effect to, at least at Abu Road and the selections were held fog

JE-II in pay-scale of Rs. 5000-8000 only against the

promotee quota vacancies in D/Ancillary Groups -as well as in the
Mechanical and Electrical groups. That profnotioné were re,quil;ed to be
made from a feeder grade to the next higher gradé as per|Para 215 of
IREM-I but; the aforesaid Circular of ,’;.2.02.2005 envisages that
persons holding the post of Senio£ Technician in p:aly scale|of Rs. _50007
8000 only will be the eligible for consideration of promotion to tlhé post
of JE —II which 1s in séme grade. It was submiifted that t}}gfé 1san .
ambiguity and thé Circﬁlar is incéﬁsisteﬁt to the main prov131ons -

envisaged in Para 215 1of the IREM Voi.I. It"was contended that S

normally failed céndidafes approach this Tribunal but, i

kriock the doors of this Court. The applicant would have ef

favourable decision on his representation but the respaq

informed that the selection panel is going to be cancelled as thé
relevant Circular of the Railway Board has not been followed. Tﬁe

applicant is being deprived of his due' promotion due to some

to be as not

n the instant|
compelled to

xpected some

25% ranker

[l

ndent No. 7




"OA NO. 121/2011

‘promotee quota vacancies. 27 persons in the feeder

extraneous reasons and therefore, he has approached the Tribunal

praying for the following reliefs:

(i) “That impugned circular RBE No. 31/2005 dt. 22.2.2005,
(Annexure A-I) “issued by the 2™ respondent, may be
declared as unconstitutional so far it is inconsistent to the
provisions of Para 215 of IREM-I and the same may be

" struck down to that extent.
(i) That the resporidents may be directed to acco

rd promotion

to the post of JE-II (Diesel/Elect) to the appficant on the
basis of select panel dated 1.2.2011 (A/7) and applicant
allowed with all consequential benefits. The impugned

notice dated 1542011 (Annexure A/2

) and any

consequential adverse order, if passed, on his

representation i.e. cancelling the select
1.2.2011, may also be quashed.

panel- dated

(ii) That any other direction, or orders may be passed in favour

of the applicant which may be deemed jus
under the facts and circumstances of this
interest of justice.

(iii)  That the costs of this application may be awar

5. The applicants have challenged the inaction of the

¢t and proper
case in the

ded,”

respondents

on the same facts and law, therefore, all the applicants are allowed to.

join in one O.A. Applicants of this O.A. (Kishan Gopal th{ and four' o

Ors.) had joined the Railways during 1979 and 1981

promoted as Technician Grade-1 (D/Mech) and are presenth; working at'

Abu Road under the North Western Railway.

6. The respondent No. 3 issued a letter Annex.A/4 dated

21.07.2007 for filling 7 vacancies of JE (D/Mech) against

category of

Technicians /Sr. Technicians were called to undertake the selection test.

There was a waiting list of 18 candidates also. The po

st of Senior

Technician incidentally carries the same scale of pay of R

. 5000-8000

but it is considered as the feeder post for promotion to the post of JE-II.

7 candidates passed the test and were empanelled as well

as promoted

and lastly .

25% ranker>
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vide letter dated 12.12.2007 at Ahnex.A/S.»The 3™ respondeht issued an
another Notification for filling up 7 vacancies (1 SC, 2 ST and 4
'Geheral) for the post of JE-II (Diesel/Mech) against 25% ranker
promotee quota vacancies {/ide letter dated 27.08.2010. 39 candidates
holding the post of Sr. Technician / Technician Grade-I (D/Mech) were
called to undertake the selection tests and 26 persons were kept in
waiting list. The names of applicants find place at Sl. Noj 4 of list B,
and 39, 29 and 30 of List. A respectively.‘ Some names were removed
due to refusal and some were ihclueled in their place vide letter dated
12.10.2010 as at Annex.A/7.
7. The applicants eppeared in the selection test and dii well. They \
along with two other Sr. Technician Grade-1 D/Mech. passed the same -

and their names have been placed on the select panel at S| Nos, 6 5 3

and 4 issued vide 1etter dated 27.01. 2011. Thus it appears thét or‘ily'sijx :

bt of JE-II'
for makmg A

lection pahel

vide Annex.A/2. Applicants submitted their representation. Rest of the

contents as mentiened ih the OA 120/2011 are the same in this O.A.

also.

| ,‘
OA No 122/201 1
8.  This apphcatlon has been moved by two apphcant: as the cause

of action and the relief prayed by them is same, therefd re, they have
prlayed to allow to join in one O.A. Applicant No. 1 was appointed as

Artisan Khallasi (Mech) in Diesel Shed at Abu Road on 11.3.76




‘waiting list for equal number of candidates. The pos
Technician incidentally carries a scale of pay of Rs. 5000-§
1Ay ticonsidered as the feeder post for promotion to the po

‘fHowever, none could pass the test as per vide letter dated

whereas, applicant No. 2 was appointed as Electrric Khallasi on

20.2.1979 and they earned théir promotion(s) and are presently holding

I ."" s\
X

the'post of Technician Grade — I (Diesel/Elect.) and posted in Diesel -

Shed at Abu Road, North Western Railway. It is stated that

rule for calling the candidates for selection has been envisa

the general

iged in Para

215 of the IREM Vol.I and staff in the immediate lower grade with a

minimum of two years service in that grade will be

1
eligible - for

promotion, unless a longer length of service in the lower grade has been

stipulated as a condition of eligibility for promotion in
category. The respondent No. 3 vide letter dated.7/13.8.20

filling up two unreserved posts of JE (D/Elect). Six persons

a particular
)8 called for

holding the

feeder post of Technicians and Senior Technicians were called to

undertake the selection test, as per the rules in force. Ther

Thereafter the same respondent iésued Notification v1de
dated 31.08.2010 calling for applications for filling.7 posts
two for ST and four for General) in the .pa'ly scale of Rs
Grade Pay 4200/~ against 25% ranker promotee quota. 2
holding the post of Sr. Technicians / Technicians G*gadge—]
to undertake the selection tests and 10 persons were kep'; ir
The name of applicant No. 1 was included at SI. No. 18 of
2" applicant was placed at S1. No. 2 of the Waiting list |

applicants appeared in the selection test and passed the s3
' 7= '

e was also a

000 but it is

(one for SC,

1 candidates
were called

waiting list.

B’. Both the

t of Senior

st of JEIL
13.03.2009.

‘ Anne)'(-.A/G N

9300-34800

List ‘A’ and |

me and their '
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names have been placed at SI. No. 4 and 5 respectively of the selection
panel. dated 27.01.2011 vide Annex.A/7. However, only five persons
could pass in the selection and be empanelled against 7 vacancies. All
the above selected and empanelled persons were issued a dyclostyled
notices dated 15.04.2011 for making representation against the
proposed cancellation of the selection panel vide Annex!A/2. It is
pleaded in the OA that this action of the respondents is ggainst the

provisions of the Railway Board Circular of 22.02.205 whereby the

Technicians Grade-I have been said to be ineligible for under

selection test. Thereupon, the applicénts have ﬁled their repr

taking the

esentation

vide Annex.A/8.Rest of the facts are of the same nature a

mentioned in the first QA i.e. OA No. 120/2011. The learn

appear in the selection test as per the norms in practice and respoﬁden_tq

undertook the selection in view of the Notiﬁcétion 'énd whe

Y ¥ .
A

fgbm changing theirll stand and applying different standard
'avpplicants and, therefore, the action of the respondents i
illegal, arbitrary and :discriminatory as well. Itis fuf%hgr sub
respondents cannot Be permitted to blov(r hot and coi.'cl ét the
and in all, the impugned notice and/or any ordér thereof, des
quashed by this TriBunal being violative of Articles 14 anc
Constitution. |

9. The respondeﬂts have filed their reply on similar ling

three OAs and stated‘that in view of the Railway Board’s Cir

5 has been

ed counsel

for applicants submitted that once the applicants were allowed to

N\ situated persons in the past were allowed to enjoy their promotions and -

\f'.,.e'cdntmuing to enjoy the same, the respondents are now estbpped

mitted that
same time
erves to be

| 16 of the

s in all the

cular letter

0 similarly

s with the o

s ex facie

4
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dated 22.02.2005 (Anne);.A/ 1) the applicants were not e:ligible to
appear in the selection of JE Grade-II (Diesel) because they were
Technician Grade-I in the pay scale of Rs. 5200-20200 with Grade Pay
of Rs. 2800/- whereas, the employees who are Master Craftsman /
Mistry and Senior Technician with Grade Pay of Rs. 4200/- are eligible
for appearing in the selection test for JE Grade — II (Diesel) by virtue
of _‘the provisions contained in Railway Board’s Circplar aated
22.02.2005. It is coﬁtended that the post of Technician Gra’de-I is not
immediate lower grade to the post of JE Grade-II and, thergfore, Para

215 of the IREM too is not applicable in the case in hand.

10.  The respondents in para 4 of their reply pleaded that |[Annex.A/4
. and A/5 were issued in complete contravention and ignoring the
Railway Board’s Circular dated 22.02.2005. It was further submitted

that the issuance of the Circular dated 22.02.2005 was not in the

W\*:knowledge of respondent No. 3 and 4 which resulted in issuance of

o b
13 Ay

: x ///} f?j?Annexs. A/4 and AJ5. The respondents further submitted that the

" Notification dated 16.11.2010 was .als,o issued wrongly ignoring the
Railway Board’s Circular dated 22.02.2005. The office order dateci
1.2.2011 isl not the selection panel as claimed by the applicants but it is
the result of the written examination of the selection for JE Grade-II.
The respondents have considered the represenfations and replied that
since the selection process undertaken was against the Railway Board’s
Circular dated 22.02.2005 wherein, Technician Grade-I are ot eligible
( the post on which admittedly the applicants are Wbrking) thus it was

decided to cancel the selection process as the same was initiated




n,
X

i gg

#the Ajmer Division only vide Headquarters NWRl

10

ignoring the aforesaid Railway Board’s Circular of February 2005. The

Circular of 22.02.2005 is fully effective and applicable in
under dispute and ignorance and non-application of such
not make the applicants legally eligible. The respond

emphatically that the post of Technician Grade-I is not a

for selection of JE Grade-II. The Railway Board Circular of February

2005 on the subject is fully applicable. The respondents contended that

the applicants have completely failed to establish as to

ambiguity in the Circular simply because the pay of Sr. Technician and

JE Grade-II is same as one fails to understand as to how t

ambiguity. The promotion.can take place in the same pay scale when
the nature and duties of the promotional post are quite different to that

of the post from which the selection is to take place. The respondents

therefore préyed for rejection of the OAs with costs.

Ry
5

on record, and the same is allowed. In the rej oinder the ép

dated 30.03.2011. On the other hand, the Notification for

selection was issued on 31.08.2010, and in this view of the métter, the
rule existing on that date would apply and the Circular of 22.05.2005
would have no application at all up to the date of its publication i.e.

30.03.2011. The applicants therefore, prayed for acceptance of the

Original Applications with costs.

i

15/03/2011 and it was circulated by the Ajmer Division vide letter

the selection
circular does
J;nts pleaded

feeder grade

what is the

his can be an

11.  Applicants have filed 2 rejoinder with the prayer to fake tﬁ'e samie

ecifically narrated that the Circularlof May 2005 was'ac;mélly sent tbl._

plicants have |
letter dated R

.
organisating
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12.  We have heard the leamed counsel for both the parties and

perused the entire records. |
13.  In OA Nos. 121 and 122 of 2011, the applicants ha\:/e prayed to

I
L .
file a joint application. For the reasons stated in the applications, their

request is accepted.

14.  The counsel for the applicants contended that Annex.A/1 RBE

31/2005 dated 22.02.2005 issued by the Railway Board is inconsistent

to the provisions of Rule 215 of the IREM Vol. I, therefore, it is

unconstitutional because an administrative order cannet be issued
which is inconsistent to the Rgles. The administrative orders can
supplement the rules but, any inconsistency to the rules make the
administrative order illegal and against the provisions of law, therefore,
Annex.A/ 1 requires to be quashed by this Tribunal on this ground

itself.

15. Per contra, the counsel for the respondents contended that Para
215 of the IREM Vol. I and the Circular issued by the Raﬂway Board
vide RBE No. 31/2005 dated 22.02.2005 (Annex.A/.l) :" annot be said

to be inconsistent as there is no contradiction. The Circular of

22.02.2005 clarifies and lays down the promotion chanr{;els to th{: post

of JE-II and Senior Technicians.
16.  The counsel for the respondents further contended that a person

who is lower in pay scale or equivalent pay scale can be|considered for

promotion and in support of his argument he has r?lied upon the
!
judgment of the Hon’ble Apex Court in Tarsem Singh a'{ul another Vs.

| |
Sate of Punjab and Ors. reported in AIR 1995 SC 3;84 wherein, in

|
|
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- Promotion is always a step towards advancement to a hi

12

which para No. 9 it has been held that promotion as understood in the

service law jurisprudence means advancement in rank, grade or both.

grade or honour and it was held in Para No. 9 that “therefore, only

those ministerial employees are eligible for promotion un

() (i) who are in the pay scale which is equal or lowey than the pay|

scale of the post of Labour Inspector.
17. 'We have considered the rival contentions of both t
also perused Para 215 and the relevant provisions of]
For the sake of convenience, we are reproducing releva

Para 215 of IREM Volume — I and the relevant prm'fi

c

Circular 31/2005 as under :-

Para 215 IREM Volume — L
\ “215. (a) Selection post shall be filled by a positive act
" with the help of Seléction Boards from amongst the
selection. The positive act of selection may consist of o
or viva-voce lest; in every case viva-voce being a must.
_ immediate lower grade with a minimum of 2 years sery
will only be eligible for promotion. The service for
include service if any; rendered on ad hoc basis fol
service without break. The condition of two years ser|
- fulfilled at the time of actual promotion and not necess
of consideration.”

Relevant provision of R.BE Czrcular 31/2005 dated 22.02. 2005,

“3. It has now been deczded as umler -

cher position,

der Rule 8 (1)

he parties and
BE 31/2005.

nt extracts of]

o

3
sions of RBE

of selection made
staff eligible for
written test and

The staff in the
ice in that grade
this purpose will
[owed by regular

A . The post of MCM (redes:gnated as Sr Techniciqn) in
the scale of pay Rs. 5000-8000 will no long r be personal to
Technician Gr. I but will constitute a partT of the regular
hierarchy in the artisan cadre thereby making it as a normm\
JSunctional channel of promotion for Technician Grade I

- Accordingly, the Railways should review the existing duties and
responsibilities of Sr. Technicians and prescribe additional

. duties and responsibilities which are of greate

| those of existing Sr. Technicians (MCMs) and Artisans Gr.l,

ii, The post of Sr. Tecitniciah will be fill

" Technician Gr.-I on the basis of seniority-cum-suitability,

importance than

ed from amongst

ice should stand|”
sarily at the stage| .

—,————_———— -

f‘.: iii. ' The post of JE-II earmarked Jor promotton by selection

" will be JSilled from amongst Sr. Technicians in i

" 5000-8000 subject to.the condition that the enstmg Technician

Grade-I as may be senior to ‘those fitted as Sr.
5 procedure in force uptil now will also be consi
" for promotion as JE-II,

S .

identical grade Rs.

Technician as. per
lered for selection
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iv.  8r. Technicians on their promotion as\JE-1I though in

the identical scale of pay may be allowed the benefit of fixation .

of pay under Rule 1313 FR 22 (I) (a) (1) R-II (erstwhile FR
22C),

v .The work of Sr. Technicians in grade Rs. 5000-8000 will
be supervised by JE Grade — I scale Rs. 5500-9000 instead of JE-
I scale Rs. 5000-8000. :

18. Vide Para No. 3 of the RBE Circular 31/2005, the Railway
Board has restructured the entire cadre and further in Clause (v) _of
Para No. 3 they have ordered that the work of Senior Technicians in
the grade Rs. 5000-8000 will be supervised by Junior Engineer Grade-
I Scale Rs. 5500-9000 instead of Junior Engineer Grade-II scale of Rs.
5000-8000. A perusal of RBE 31/2005 and Para 215 of the IREM Vol.

I, shows that there is no inconsistency in both the provisions and the

RBE Circular No. 31/2005 is only restructuring of a post of the Senior

Technicians and Technician Grade I and the post of Juynior Engineer
Grade-I and further the supervisory powers have been conferred upon
the Junior"Engineer Grade-I having the pay scale of Rs. 5500-9000.

The Hon’ble Apex Court in the judgment cited by the counsel for the

- respondents has held that even the equal pay scales persons can be :

iiromoted in the same scale, therefore, Annex.A/1 cannot be said to be

sh

inconsistent to the rules. The counsel for the applicants contention and

gument that in earlier years the promotions were made while"ignoring

" & RBE No. 31/2005 (and that this fact has also been admitted in the

reply of the":vrespondent department) and so the examination under
challenge cannot be allowed to be cancelled mainly on the ground that
the compliénce of RBE Circular No. 31/2005 has not been made
during thé coufse of promotion process, lacks merit and cannot be

accepted because it is a settled principle of law that illegality cannot be

| T
i ~-

— P— —_— - A et h e o - - - ——
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allowed to e‘e perpetuated; if earlier examinations haVe been held while
ignoring the RBE Circelar No. 31/2005 on the ground that|it was not
within the knowledge of the department, it is not a valid ground [to
allow the illegelity to perpetuate indefinitely. In our considered ViEV-V‘
when the examinations were held while ignoring the existing circulars
of the Railway Board they can be cancelled by the department and it|is
further held .that the Annex.A/1 cannot be eaid to be in consistent with
Para 215 of the IREM Manual Vol. I. Accordingly, the OA Nos. 120,
,‘,;1'; - 121 And 122 of 2011, ﬁled by the applicants: lack merit and'gre
dismissed with no 'orders as to costs. In viev;f of the discus'sions

ﬁw“mm heremabove made, the M.As No. 02/2012 05/2012 and 07/2012 are

Before parting with the case, we would however like to add that

the Respondent No. 2, i.e. Chairman, Railway Board, may ensure strict

COMPARED &

i@l : '
CHECKE D compliance of its circulars and orders to avoid such |oversights

confusions leading to uncalled for administrative chripl,ax'ities, ﬁand

illegalities.
MV/QV\ . S o HGSSS SRR S
; ~ (N[EENAKSHI HOOJA) (JUSTICE KC JOSHI

ADMINISTRATIVE MEMBER GEH?!F!‘EB Y‘RQE e QP%UDICIALMEMBER
Qated . ) .87 2013, |
9—"? %f\//b?/————&

-1 =
Badhizie Bench, L.«.g S




