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1. ﬁmqlnal ADDIn ‘ation No ’14[201

Brij M JhanSwaroop ¢ /o late Si’ Ram Swaroop, aged ab yut 59years,
R/o T-176-C, D.S. Colony, “lodhpur. )Post -Chief Reservation
Supervisor at Jodhpu,'r, North Wistern Railway, Jodhpur. l'

- ; ~ ....Applicant
By Advocate Mr. Sukash Bhati, “ounsel for the:applicant

». - Qriginal Applicatior:-No. 215/2010

Kan*=iva Lal s/0 501 Ramchai'l;x;_ira, aged about 36 years /o T-87 New

L-:)C("'"Ra‘ilvvay Colonyi, Ratanad.{f.\f,;‘._Jodhpur.

| ...Applicart
; ]
2By Advocate Mr. Sukesh Bhati. counsel for the applicant
: ‘;._“3\»\ ‘ . - f A )
—*, Vs.
} Union of India, thrOL i¢h the Manager, North Wettern Railway,
4/ Jaipur. _ ,

5 » 2.  The Asstt. Commerr ul Manager North Westerr Railway,

Jodhpur.

By onocate Mr. t.amal Dave counsel for respondents.:'

...Respondents
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ORDER

O

Wei

'common order,

0AlNo. 214/2010 | D

2.

A ;Per Hon’ble Mr. Sudhir Kumar, Member (Administrative').

i
, .

2ina! Annlications are s-imiiar;/comnmn, themfore these Hw

Gt

in Standard Form No.5 dated 2.7.2010 in regard' to the CBI tr

Since, the facts and questions of Iaw Involved in these two
QO dasas

e taken up together for hearing, and are being disposed of by a .

{. The applicant of this OA has been eerved " with a Chargesheet
ap‘ casey

| arismg out of the incident when, on 23.10.2009, the applicant had

been allegedly found to have accepted iIIegaI gratiﬁc_aLon for .

rail
of

S

d

suspension, against which the applicant had filed an O.A. wt

. days and to decide as to whether the suspensnon has to-be re

“hot ,and’ the suspension was revoked by the respondents

have been based upon the Section 7 of the Preventlon of C

that the applizant had failed to maintain '""a'bsolute integrity,

facilitating one Sh. Abhinav Rajpurohit in business of p'urchase of

way tickets at Jodhpur Railway Station. Soon after the registration

the trap cdse by CBI, the applicant had been placed under

lich was

posed of by directing the respondents to hear the applicant in

i

) i J
i

i

¢

lack of devotion to duty, and also acted in a manner unbecoming of a -

-
S e

exhibited

perSon on his representation for a review of his suspension within 10 -

voked or

The\}p

)plicant has come before thIS Tribunal again now statmg that it is
ear that the charges which have been Ieveiled against the 'applicant
orruption

,A.t while the Article of charges and lmputatlon of charge only state
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| Railway ° e”vant and' hcd thereby ¢iolated Rule 3.1 (i), (ii) and (iii) of

’the Ranmy Services C' anduct Ruizs, 1966. The appllcant pieads that

the _de;:;gt:rtmental prog'eedlngs ;_s_a'ltlated will  affect tha criminal

“proceedings pending against him; if the outcome of the departmental
fﬂproceed_ings comes ahead of the qu‘tcom'e‘of the criminal pro'-:eedings.

‘3. The -applicant si-ubmitté:d="t»hat simultanzous - deﬁ-partmental

l

proceeomgs as well crlrunal prococ,dlngs are not oermlssmla if both of

¥

. these proceedlngs are oased on :dentlcal and similar sets 'wf facts..He

submlttpo ‘that still the resporcnents have issued a charge sheet
agalnst the appllcant which is ln violation of the prowsn)ns of law.
Aggrieved by the acticn of respmldents for |n|txat|on of departmental
proceetings, the appl icant raise¢i the grounds that the znltlatlon of
departn.c.ntal proceed ngs V|de svder dated 2.7.2010 (Anrexure A/1),
is without application of mind uecause the charge whicn has been
Ievelleo against hirn i3 based ¢ identical and similar se‘ of facts on
which “criminal proceedlngs are a\lready pending agamst him, and a
decision on the departmental proceedings will affect ‘the criminal

proce: Adlngs and therefore the departmental proceedlnds should not

have been |n|t|ated He, thelcfore prayed that the departmentai

.«.;;hproc'eedings sould have b,e,er?. commenced after a decision of the
“icriminal case, and therefore the memo. ‘of charge sheet issued for

initiation of the devartmenta! proceedings ueserves toi- be quashed.

He submitted that it-is settled IdW that when departmental proceedmgs

and crlmlnal procee 1|ngs are. Dased on identical set of iacts then the

f

depaitmental proceedlngs shanild be stayed tlll the corclu5|on of the

crlmuna.' proceed_lngs, and -_even the action of mltlatlng fresh

——Aa e

e
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tlckets are lssued

fu

=1e)

ch

ithe c1rcurnstances, the appllcant had prayed for

1Y 0ther relief to be granted to: hlm

Sy

th

Ty
\\

,_rfiklng a stand that while the appllcant was

departmental, proceedings on the 'same allegations is bad in

law.,

&
oo

I

.te

,-“'

and it is. not possrble for h|m even to
. | ,

1ct|on|ng of the reservatloh W|ndows’
|

m in-a

alaﬁde lntentlon, on the mstrgatnon of some persons

[} ’ ' !
. !

—~

: The respondents ﬂled tthelr written statement on 1
servmg
eservation SuperVIsor (CRS), he was. caught red handed b
h|Ie demandlng and acceptlng |Ilega| gratlflcatlon “for
onetary galn in heu of extendlng facnllty of reserved tICket
f-his ofﬁcral capaCIty as CRS and, in this manner, he hal

naintain .absolurte integrity.

It_ is further submitted that app

the eyes

>ervat|on tickets to any person, he does not sit on the wmdow where
ch reservatlon tickets are lssued and the»ofﬂce of the applicant as

Superwsor is very far from the wmdows from where the reservat|on

see the

The-appllcant pleaded that
me persons who mamtam enmrty wnth hlm had falsely implncated

A
criminal case, and even the dec15|on for the lssuance of

arge sheet appears to have been taken by the respondents with -

He also

bmitted that his suspension order was not rev1ewed for t‘a% more

an 9-"months and he was not"lgranted s'ubsistence aII'OWanc‘e as per

the charge sheet
ated 2.7. 2010 (Annexure’ A/1) lssued to h|m by respondent no.2 to

3 quashed and had’claimed the costs of appllcatlon and prayed for

1

7 8. 2010
as Chlef
Y the CBI

personal

in misuse

failed to

|

licant had

The applicant submltted that itis not wlthin hIs authorlty to rssue I

w, and even hlS representatlon in th|s regard was, not replled to. In

).
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=fer| ed to Judgment of Hon’ble Sdpreme Court in the case. of Capt.

,f,, G_E',a_!ul £, l_hony VS «;iﬁnarat Go t. Mines Ltd. AIR 1999 5C 1416,

-vhifh wa consndereo by th|s Tri..unal while conSIdermg tx.e interim

>rayer cr )3 7. 2010 ard this Trll:- l'|al had stayed the operauon of the'

! e
i -

}’

4

caught red handed by the CBI wh'!e demanding and acceptlng illegal
,gratlﬂcatlon for personal monetary gains in Ileu of extondlng the
facn' ty of reserved tlcket in mlsuse of his ofﬂcnal capaC|ty as CRS the

'\

ﬂ " departmental proceedmgs were  only on -account of the applicant

having failed to maintain absolote integrity an:d--' having violated the.

Railway:‘Service Conduct Rules, 1966, and that these two zspects are

.' entirely different. It was stated -that not_withstar’nding the case of M.

Paui_Anthony (Supra‘_} cited by the apolicant, which was considered .

by t:his 'Tr'z'bunal w ..;e consnde ring 'grant of interim stay, the

depmtmental lnqmry and the crlmlnal case can run S|multdneously It

was surrmtted that Hen'ble Supr—me Court has conSIstenuy held that

the apnroach and the obJectlve ‘n- the criminal proceedh.gs and the

¥ !

dlsclpllnary proceedln'gs are a.together dlStInx..t and dnferent and-

A therefore staying of the disciplinary proceedmgs till the concluswn of

criminal trlal cannot be done as & matter of course It was submitted

LS

N by the respondents that in the oisCIpllnary proceedlngs the questlon is
:‘z\

as to whether the appllcant is gunty of such conduct as would merit

hlS removal from the serwce or a lesser punlshment as the case may

sy

—egdrd to the crlmnnahtv of the C‘CL of the appIdet in havnng been |

"be wnereas in the c “iminal proceedlngs the questlon is whether the

_ucase reglstered agair:st him und_,er the Prevention of Corruption Act is

mpugned charge shee Lwhlle t.m criminal proceedlngs were W|th Xu
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Q‘eStab“Shed or not; and, if establlshed beyond reasonable doubt what

sentence should be |mposed upon hlm The respondents cnted the case

|
i v of. lJttaranchaI Road Trans lort .Cor oratlon and Ors.-Vs. !Mansa
: . . W T .

Ram Nalnwal, (200§) 6 SCC 36 to state that it is manda‘tory for

the Court to diSCUSS the factual scenarlo as to how Anthony s case had

any application or not. The respondents cited another case. of State of

l}a asthan VS. B. K Meena (1gg§) 6 §cc 417 in support of thelr

' cortentions Lo o .

6. | The respondents had therefore raised an obJection tlhat the.
: appllcant has falled to show any ground as to, what preJudlcel will be¥\
'~ caused to him on account of snm_ui‘taneous conduct of criminal case as
‘well fasvdepartmental inquiry, whi:ch is necessary for him At'o show in
view ﬁof the Judgment of the Hon’ble Supreme Court in the case of

'utaranchal Road Trargport Corporation (Supra)._ The

respondents, therefore; prayed_g...for the O.A; to be ‘disrn‘issed - with
ex=nﬁplary costs. .- .' k e |
77.‘ The appllcant filed a re]oinder also , reiterating the grounds . "
_' ta <en in the 0.A, and agaln prayed for the 0. A to be allowed ‘.

_(LA 215 2010 A

8.| ThIS case also came up for hearing for admlssmn on 28 7.2010, & .

: |
“‘alongwrth the above c1ted OA‘ No. 214/2010 and wh|Ie |ordering

i
L isshance of dasti notices upon the respondents, on the baSlS of the

-"’_.'iJudgment in the case of ﬁ Paul Anthony (Supra), the Bench of XU-

‘ m——

is Trlbunal had directed for stay of the departmental proceedings

; agalnst the present ap'pilcant |nltiated through Memo. Of charge sheet
 dated 02.7.2010 (Annexure A/1)"~'.3_‘ -

. 4

8

e
-




9{ The applicant of this cese is a Ticket Collector and he was
aIIegedIy caught rcd handed on 18.12.2009 while. accepting illegal
grqtsﬂcatlon for supplylng 'c-onf:rmed reserved ticket by‘-charging Rs.
300/ over and above the ac tual fare. The Article of charges and
lmpumtlon of the charges hac ||ven the detalls of the case, whereby _‘
,..w_fs >1ated that .the app”cant had failed to main:ain absolut.
integnty, exhibited lack of devotlon to duty, and aIso acted in a
manrier unbecomlnc of a Rallway Servant, and had thereby violated

.u!e nc.3.(i), (||) & (m) of Ra|lway Service Conduct Rules 1966. Upon

e

lodglng of the cnmmal case by the CBI, the appllcant was suspended
on 2.2.2010, but he came be_fore this Tribunal in an earher O.A. No,
82/2010, and his suspension vvas stayed. by-_this Tribunal vide order
'dat.f’edl 9.4.2010. That O.A. No 82/2010 was initially being heard
an'ngvvith this O.A.,but was deli_nked later, and reserved‘ for orders on
19:;11.'20'10, and crders in the same dismissing the O.A. were
srohounced on 25.2:2011. N
10. In the present O.A. thé.'applicant has come against the charge
Memu issued to him dated 2. ,’ ’010 as mentioned above)on the same
glounds as the apphcant of O A No. 214/2010 pleading that when

the criminal case under Section 7 of Prevention of Corruptlon Act is

"‘»--.:;a‘:'!,rea'dy pending against him on the identical set of f’acts/charges ,[the

r

respondents could not have lnltlated the departmental proceedings
','.',:':fagainst him, as they have done, and that such initiation of

' ~departmental proceedings would affect the criminal proceedings, if the
out come of the departmental proceedings cornes',_' prior to the

coriclusion of the ~criminal proceedings, and therefore the charge
TR . .
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Memo deserves to be quashed and the costs of appllcatlon alongW|th

other relief may be granted to h|m

3

11. The respondents fil,_ed the detailed reply written statement
da[ited.17.8.2010, taking the similar grounds as taken in the 0.A. No.

214/2010, and had again c-g'it-ed the case of Uttaranchal Road

ﬂ'a'hsgort Corgoration and State of Rajasthan Vs. B. K Meena
(C,upr*a) The respondents further pomted out that the- applicant had

failed to implead the General Manager as party reSpondent in_his
Ol A although for challenge to an order passed by the Union of India
Rail'ways, the order can be assailed only if the General Manager of 4e

R"'ailway is impleaded as party respondent, On the other hand, the

fo7]

pplicant has-also failed to imp&ad the Senior Divisional Commercial

officer as party respondent, and the respondents therefore submitted

"that the O.A. deserves to be .dismissed on this account alone The

3

learned counsel for the respondents submitted that on page 27 in
para S(a) in 5,6 and 7 line of th’e reply to the O.A. a mistakeihad crept
in)as’much as the applicant off".‘_’this O.A. had also beén’ described as
t:hief' Reservation Sdpervisor i/l/hich he was .not as the applicant of
this 0. A is only a Ticket Collector There, appears to be no need to

agaln recount the submlssmns of the respondents which were all\&i

j"jparallel with the reply given tothe earlier O.A.

2 The applicant of ithis O.A. also filed a rejoinder dated

7. 1.2.2011. In that the applicant had pointed out the mistake of

describing his designation as Chief Reservation Supervisor while he

was a Ticket Collector, which. led to the learned counsel for the

’respondents accepting the bonafide mistake. He had furthen submitted

PN .




q
“hat even though his past record or servnce is very good and he was a

9

. 1at|onal &WZplayer he was belng framed only on the basis of false

\Qb

allegatlons levelled against him, and that he had never misused his
official capauty, and that he had no concern W|th reservatlon and
—eservatlon windows, and' he had no authorlty to have issued
_'eservatlon tlckets He relterateo the grounds already taken in the.
0.A. and agaln prayed for the O.A. to be allowed r ‘

13, .We have heard the Iearned counsel . for. the partles and

(“ A car'efu Ny gone tnrougl tr'le materldl on record. E

14. _ In the C|ted case of Capt M. Paul Anthony Vs Bharat
Go ld Mmes Ltd. (Supla) the Hon’ble Supreme Court had discussed -

the entlre case law on the suo_';ect, and had-r'eferresthe following
earlier. decided cases:- '

i) Delhi Cloth and General Mills Ltd. Vs. Kushal Bhan,
‘ (1960) 3 SCR 227: AIR 1960 SC 806. :
ii) Tata Oil Mills Co.-Ltd. Workmen (1964) 7 SCR 555:
' AIR 1965 sc 155.
ili) Jang Bahadur Singh Vs. Baij Nath Tiwari, (1969) 1
SCR 134: AIR 1969SC30. .- - -.
iv) Kusheshwar Dubey Vs. M/s Bharat Coking Coal Ltd.
(1988) 4 SCC 319:. 1988 Supp (2) SCR 821: AIR 1988
» *SC 2118.
v) Nelson Motis Vs. Umon of Indla (1992) 4 SCC 711:
1992 Supp (1) SCR 325: AIR 1992 SC 1981
vi) State of Rajasthan Vs. B.K. ‘Meena (1996) 6 SCC 417:
, AIR 1997 sc 3: (1997) Lab L) 746 :
vii) Depot . Manager, Andhra Pradesh State Road\
~ Transport Corpor,—:tlon Vs. Mohd. Yousuf Miyan,
. (1997) 2 5CC 699: AIR 1997 SC 2232

15, The Hon'ble Supreme Court ltself had then arrived at the

follcwmg conclusnons Wthh are deductlble from the deC|S|ons in the

above cited cases:

» (I @ “22@) Departmental proceedings and proceedmgs
. —~|n a crimina! case can proceed S|multaneously as
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there is no bar - in theif belng conducted
‘simultaneously, though separately

i) If the departmental proceedlngs and the criminal
‘ case are based on identical and similar set of facts
and the charge-in the cr|m|na| case against the
delinquent employee is of a grave nature which
involves complicated questions:of law ,and{fact, it
would be desirable to stay ‘the departmental’
proceedings till the conclusmn of the criminal
, case. . ‘
iiil) Whether the nature of a charge in a criminal case
o is grave and whether complicated questions of fact
and law are mvolved in that case, will |depend
upon the nature of offences, the: nature of the
case launched against the emp|oyee on the badis
of evidence and- material collected aga|r\st him
during mvestlgatlon or as reflected in the charge
.+ sheet. . - }-
iv) The factors mentloned at (ii) -and (m) above
““.  cannot be considered in isolation to stay the

departmental proceedmgs, but due regard has to

proceedlngs cannot be unduly delayed. |

If the :criminal .case does not proceed, or |ts
disposa| is being unduly delayed, the departmental
proceedlngs even if they were stayed on} account
of the pendency of the criminal ,case,| can be

employee is found not guilty, his honour may be
vindicated, and in case he is found guilty,
administration may get r|d of him at the earliest”.

L

|

. Hoh'ble Supreme ' Court itself, we can understand! that the

departmental proceedings a»nd proceedings in \the criminal case can
| \
proceed S|multaneously, as there is no bar for thelr bemg conducted

b

“ Hin para 22 (ii) and 22 (iii)"of the Judgment, if the departmental

proceednngs and the crlmmal -case are based on |dent|cal and similar

;.'_—-—-

.\ be .given to the fact that the departmental -

16 ' Thus, in view of ’the above ~guidelines laid do[wn by the_

smultaneously, though separately The only rlder is that, & as quoted ;

- resumed and proceeded with, so that if the ./.
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de inquent employee is of a grave nature which involves complicated
questions of law and fact it would be  desirable to stay the
depaitmental proceedings till the conclusion of the criminal case.

!

satisfied in the instant cases ‘of these two applicants. While the instant

applicants had been caught red handed by the CBI while aIlegedly
accepting -iltegal gratifu.ation by way of cash over and above the costs
’ . of the ticket, for facilitating the deIivery “of ﬁm confirmed railway

[ : N tickets, otherwnse than in the norrnal course’ of the transactions of the

\=

railway counterg) the aspect pending before the trial Court in the
criminal cases is only the criminaiity aspect of the events w_hich ‘took
place leading to the two traps beéng laid a.gainst.these two applicants.
But, that instance being the s‘a;me, it is seen that no complicated
questions of law -and facts are involved in the case of these two
applicants and that their case would not be covered by-the summary
of the decision as Iald down by the Hon'ble Supreme Gaurt in para

22(||) and 22 (iii) in the aforesaid case. The criminality aspect of the

\

Criminal Court. The disciplinary aspect of the applicants having failed

P »f0:- i).:maintain ~absolute integrity,- and ii) having failed to exhibit the

: reihuisite devotion to duty, and iii) having acted in a manner

*33 : . .
,, u‘nbecoming of a railway servanz, and-iv) having thereby violated the

ule 3.1 (i),(ii) and (iii) of Lhe Railway Service Conduct Rules
.‘ 1966 2re not aspects which are pending adjudication before the

CBI Court where the criminal case is presently under trial.

| =

sets oi facts, - and the charge in the criminal case against the

17. i' We are of the opinion that none of these two conditions are

acts of these two applicants is already pending decision in the trial

haudPRE Nveg

&
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M. Paul Anthony case itself provides thatl departmental proceedlngs
and proceedings in a criminal case can_proceed simultaneously, as
there is no bar in law ih their being conducted simultaneously; though
separately, this Tribunal need not interfere with the Article of T(:hargeé
already served upen the applicants of these two O.As, deserves

consideration. In respectful ‘submission to the observations| of the

Hon’ble Supreme Court in bara 22 (i) of the cited judgrhent as

é -
reproduced above, and the other earlier case law referred to in tﬁ%

’case, we aiso hold "that there is no bar for the deparjtmental

. proceedings and the prcceedings. in the criminal case being conducted

complicated questions of law and facts are invoived.

19, "~ In é’ny-ca‘se, the applicants have approached this Tribunal
soon after the issuance of the charge sheet, and no proceedinigs have
taken place in the dlsc1plmary inquiry. It is noticed that the concIUSIon

of the dlsc1pl|nary mqury would in no way adversely affect the
’ LY

~defience of the employees in the criminal case, and as such their,

énce may not be prejt.idice,d as was laid down by the Hen’BIe Apex
t in the State of Rajasthan Vs. B.K. Meena: (1996) 6 SCC
"'}the relevant peregraph of thlh is reproduced herein below:-

Fon it must be remembered tt1at interest of administration :demand

that undesirable elements are thrown out and charge of misdemeanor
is enqwred into promptly. The disciplinary proceedings are meant not

_ reqlly to punish the guilt but to keep the administrative machinery
~unsullied by getting rid of bad elements. The interest of the
_ del’inquent officer also lies in a prompt conclusion of the disciplinary

prqceedings. If he is not guilty of the charge, his honour should be
indticted at the earliest possible moment and if he is guilty, he should

._/“_/__F‘Ar

18. Therefore, the contention of the respondents that smce:

ragraph 22(1) of the Judgment of Hon’ble Supreme Court in the sald.

simultaneously, though separately, since in the instant cases no O
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be dealt with promptly according to law. It is not also in the interest
of administration that person accused of serious misdemeanor should
be continued in office indefinitely i.e. for long periods awaiting the
result . of criminal proceedings. It is not in the interest of
administration. It only serves the Interest of the guilty and dishonest.”
20. It is clear that even if the applicants are acquitted by the
trial Court on the criminal aspect of the case, the charges of their
having failed to maintain absolute integrity, having exhibited lack of
devotion to their duties, and having acted in a manner Unbecoming of
a railway servant, and having violated the Rules would still have to
be separately faced by the applicants. Therefore, in these
circumstances, there does not appear to be any need for us to stay the

disciplinary proceedings in the instant cases.

In the result, both the O.As. are dismissed, and the stay

| v;ar\é\mted earlier by the concurrent Bench of this Tribunal on 28.7.2010

A
|s heEeby vacated However, there shall be no order as to costs

' ‘f-'_./ . .
s -

(JUSTICE S.M.M. ALAM)

'
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