o

CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH; JODHPUR

Original Application Nos.180/2009
Date of decision: 3- %- 2°(?
Hon’ble Mr. Justice Syed Md Mahfooz Al'am, Judicial Member.
KhinYa Ram, s/o Shri Ghewar Ram aged 40 years, Driver Arid
Forest Research Institute New Pali Road, Jodhpur, R/o0 House No. 3
Type III Block I AFRI Colony, New Pali Road, Jodhpur.
: Applicant.
Rep By Mr. Vijay Mehta: Counsel for the applicant.
Versus

Indian Council of Forestry Research and Education, New

Forest Dehradun 248006 through its Director General.
2. Secretary, Indian Council of Forestry Research and

Education, New Forest, Dehradun 248006 ' :
3. Director Arid Forest Research Institute, New Pali Road,

Jodhpur.

Respondents.

Rep. By Mr. Vikas Seoul

- proxy counsel for Mr. Vinit Mathur: Counsel for the respondents.

ORDER

Per Hon’ble Mr. Justice S.M.M. AIalm,'JudiciaI- Member.

| Applicant Khinya Ram who is présently_working as Driver in
the respdndent department has filed this O.A challenging the
inﬁpugned. order of transfer dated 03.08.2009 (Annex. A/1) and thé

order da‘ted 07.08.2009,( Annex. A/2) issuéd by the respondents,”

- and claimed following relief:

" The applicant prays that orders dated 03.08.2009 ( annex. A/1) and
dated07.08.2009( Annex. A/2) may kindly be quashed and the
respondents may kindly be restrained from relieving him in compliance of
orders Ann. A/1 and Ann A/2. Any other order may kindly be passed
giving relief to the applicant.
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2. The brief facts of the case are as follows:

The applicant is presently working as Driver under the 3™
respondents viz The Director, Arid Forest Research Institute, (AFRI
for short) Jodhpur. There were allegations against applicant that

included falsification of petrol, diesel and other lubricants bills

'required for the vehicles of AFRI, Jodhpur. The applicant in

connivance with one Bharat Veer Jayant, Research Assistant

'(Applicant in O.A. No. 18'3/2009),' who was working és Vehicle

Assistant at that time caused loss to the tune of more than Rs.

9_0-,000/- to AFRI, Jodhpur by fabricating the petrol, diesel and

- other lubricants bills during the year 2008. The said act was

3 Ejfbhshed in local news papers. Thereafter, CBI, Jodhpur took up
)

e case and after |nvest|gat|on filed a charge sheet in CBI Court .

— Q/on 30.5.2009. The applicant was placed under suspension vide.

order dated 13.5.2008 and an inquiry was Initiated against him.

However, the said suspension was revoked with effect from

'01.06.2009. The applicant was transferred out of Jodhpur to

'Tr_opical Forest Research Institute, Jabalpur vide _order dated

- ..03.8.2009, issued by Director General; Indian Council of Forestry

Research and Education, Dehradun (respondent-1); the
consequent order dated 07.8.2009 was Issued by the 3™

respondent.  Both these orders are under' challenge by the

| applicant before this Tribunal.

3. On filing of the 0.A, notices were issued to the respondents
and in compliance with the notices, the respondents appeared

through their lawyer and filed their reply. In the reply the case of
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the respondents is that the transfér of the applicant has been done‘

due to administrative réasons because of the fact that the

. applicant, who is working as Driver in the office of the respondent

No. 3, has fabricated fuel requisition slips and also forged the
signature of respondent No. 3 on _the fuel requisition slip lb‘ook and
thekeby caused loss to fh‘e department to the tune of more than
Rs. 90,000/~ for peréohal gain. It is stated that wheh the ma.tter
came to the kngwledge of the authorities, the applicant was

suspended and departmentél inquiry was initiated. Thereafter, a

" criminal case was also Instituted against the applicant and the

same was inquired into by CBI, Jodhpur. In the said criminal case,
{he CBI has already submitted charge sheet. It is stated that the

ontinuance of the applicant at the present place of posting is

" against the -administrative interest of the department and as such

\

~ the applicant was transferred to Jabalpur. So the order of transfer

of the "applicant was just and proper and does not require any

interference by the Tribunal.

4., During hearing, the learned advocate of the respondents

submitted that since the order of trahsfer was made by the

competent authority keeping in view the administrative exigencies,

~ which has .been elaborated in the reply filed on behalf of the

respondents, as such the Tribunal should not interfere with the

orders of transfer. In this regard, the learned advocate of the

| réspondents placed reliance upon the decisions of the Apex Court

in the case of Somesh Tiwari vs.Union of India and ors.




[(2009) 2 SCC 592] and State of UP and others vs. Siya Ram

~ and another [AIR 2004 SC 4121].

5. On the other hand the learned. advoc_ate of the applicant'

contended that the order of' transfer is malafide one and if the

same is allowed to be implemented then in that case the applicant

wiil be deprived of from his legal right of in defending his case
béfore the CBI Court, where criminal case is pending against him
and also before the departmental authorities, where disciplinary
proceeding is going on against him. He further submitted that
very individual has got _Iegal right to defend himself in any
: minal case pending against him. He submitted that Jabalpur,

‘here the applicant has been transferred, is far away from Jodhpur

~“_and if the transfer order is implemented then the applicant will not

-be in a position to attend the court proceedings as well as in

departmental proceedings on each da-te fixed and in this manner

he will be highly Vprejudiced and so he prayed to quash the order of

“transfer.

6. In support of his argument, learned advocate of the applicént

placed reliance upon the decision of the Apex Court in Ramadhar

~ Pandey vs. State of UP and others [1993 (4) SLR 349] Y

Kurikesu vs. Sr. Superintendent of Telegraph Traffic [598

Swamys C.L DigeSt] Kailash Chahdra Sharma vs. Director,

-~ Sheep and wool Rajasthan & ors [RLR 1992 (2)441]

Mahendra Kishore Sharma vs. UOI and ors. [(1992) 20 ATC

66].
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7. It is true that ordinarily Court or Tribunal should not interfere

with the order of transfer issued by a competent authority if it is

done in administrative exigencies as held in the cases of Somesh

Tiwari vs. Union of India and ors. [ (2009) 2 SCC 592] and

- St_até of UP and others vs. Siya Ram and another [AIR 2004
_SC 4121], but if it is shoWn that the same has been issueq with

- “i)"-malafide intention or if the same causes any prejudice to the

- employee or the same is violative of principles of natural justice,

~ then in that cas‘e, the Court or Tribunal has got jurisdiction to

\ interfere with the order of transfer.

In this case, it is admitted position that criminal case as well

i~
r

’ ,as' departmental inquiry are pending against the applicant. From
~ the pleadings of the parties, it appears that in the Criminal case

the CBI has already submitted charge sheet on 30.05.2009 and
) since thereafter more than one ’year and three months have
> \J ~elapsed and this cir‘cumstance indicate‘that the criminal case is

ready for trial. It is the cardinal principle of natural justice that no

~one can .be punished without putting him on trial. and without

ining him proper and s'ufficient opportunity to defend himself. The

M ! - ‘criminal procedure co.de requires that in the absence of accused no
trial can proceed. Under the circumstances, if the transfer order is
implemented it will be very'difficult for the applicant (accused) to

o attend court on each and every date frofn Jabalpur and properly

defend himself. The consequence will be that on the one hand the

~ trial will be hampered and on the other hand the legal right of the
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applicant to defend himself in the criminal trial will be adversely

affected. Likewise, it is admitted position that till today, the
departmental proceeding is also pending and as yet it is not

concluded (the reasons best known to the respondents). If the

transfer order is given effect to then the applicant’s interest will

also be adversely affected in defending himself before the inquiry
officer. In the above mentioned circumstances, the order of

transfer of the applicant from Jodhpur to a far off place ( Jabalpur )

- Is against the principles of natural justice and appears to be

malafide one as the same will deprive the applicant from his legal
right to defend himself before the Criminal Court as well as before
Disciplinary Authority. I am, therefore, of the view that the

sfer order should not be allowed to sustain and it should be

9. In the result, I find merit in this case and as such the O.A. is
allowed and the order of transfer dated 03.08.2009 (Annex. A/1)
and consequent order dated 07.08.2009 (anne>_<. A/2) whereby the
applicant was transferred to Jabalpur from Jodhpur are hereby

quashed and set aside. However, it is observed that after

conclusion of the criminal trial and departmental proceedings

[

initiated against the applicant, the respondents will be at liberty to

transfer the applicant to any place. In the facts and circumstances

of the case, there will be no order as to costs.

L M

[Justice S.M.M.Alam]
Judicial Member.

Jsv.
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