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!:\'TilL CENTRAL ADMINISTRATIVE TRIBUNAL 
.JODI/PUR BENCH AT JODHPUR. 

OA 285/2009 with MA 201/09 
& 

OA 283/2009 with MA 199/09 
& 

OA 284/2009 with MA 200/09 

Oat~ wh~n ord~r resen·ed: 24.2.2012 
Date of order: .2.1 .3 .2012 

CORA!vl 

HOS'BLE MR . .JUSTICE S.C. SHARMA, JUDICIAL MEMBER 
HO:\''BLE MR. SUDHIR 1\UMAR, ADMINJSTRATIVE MEMBER 

\. llnil'11 l,l· \ndi~1. t\mlll~h thL· ( i<.:11<.:r:t\ Mtlllllg.<.:r. 
Nlwth W..::;tcrn Rtlih,ay. \ kadqumtcr Ol'lice, 

Jaipur. Ra_iasthtm. 

2. The Oi\'isiona\ Railway ivltmtlg.er. 
North \\\:stern Rt~ih"ay. niktmer. Rajasthan. 

). The Di\'isiL)!1t1l ·P~rsonnel Offtcer. 
North Western Rail\\·ay. BikaneL 

Rajasthan. 

-t. Shri Rajendra Ktii11at:·s/o.Shri Bhanwar La\ 
Presently working as Ticket Collector, 
Bikane,.!'. Rajasthan. 

-~ 5. Shri Nawal Kishore Sio Shri 1-lardwari Lal. 

... Applicanl 

Presently \H)rking s Ticket Col \ector. 
1-\anumangarh. Rajastht~n (ch:/eiC:d vide order in MA 7612011 dated 12.5.2011) 

6. Shri Ra_iendrtl Kumar S/o Shri Santu Ram. 
Presently \\·orkin~ tiS Ticket Colkctl)r. 
l' l' L'hiL·t' lnspL'l'tl'r ~\'ickL't (TTU. Rt~tangt~rh 
\JistriL·t. L'huru. Rt~jtlsth~m. 

---- -~- -----~-~--- ----------~----- ------------- --

------· 
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7. Shri Roop ~·hand S1o Shri Daulat Ram. 
Pr\?s\?nth· \\'Oiikinl! as Ticket Colelctor, 

Bikaner: Eaj}~th,;n (dl'll'ted \'ide order in/lilA 7612011 dated 12.5.201 1) 
. I . 

8. Shri Umed [Kumar S/o Shri Puran Mal, · 
Presently··\\Orking as Ticket Collector. 
Churu. Rajastl~an. 

. I 
• I 

9. Shri Shy am j La! S/o Shri Nanag Ram, 
Presentlv \\'OrJ..iinl.! as Ticket Collector 

~ I ..... ' 

(/o Chief lnsp~ctor Ticekt (TCR) 
I 

Station Superii1tenclent. Bikaner. 
i 

I 0. Shri Ghisa 'Ram S.1o Shri ram La! 
I 

Pr,·s,•nth· \\'Oitinl! i1s Tick,·t Collector. 
C ,1 St:niun Stq\l'I~intL·ndl'llt (lk<ld TC).Srig<mganagar. 

I 
I 

II. Shri 't'ouni~ Ali S/o Shri Abdul Wahid, 
~~"'~· .. , PrL'semly \\·orki;ng as Ticket Collector . .r:;.~., -rr.;rcp , .. ,. ·, " . . 1 

• ..-.?"..-;".11·~-< .. "' · · Bik<lller. RaJnstlwn. .~:~~4. ~:,..:~: - - ~ I 
.... -~ :\, ..... . I 

. ;~~~~ ;~B~~t~~~: L:f'o~;;;:oj Bhandm·i for R. I to 3) 

,_,. ;?}' I 

~?;·V:l2SY2oo9 1 

. •. . . • ~-~~l l . ··~·· . - .. - .. 
·,~~-\.. ;;;;??-,,,;:: .. ··.-:.. .•. ;·- ·• l%mesh\\·ar Kachha\\·a S/o Shri Suraj Mal, ~ "1{ '{{;"l <',l\CA -'A',<• I 

'~J R1
o i\loh<lila Korian. Ncar Kasturbn SchooL 

Gajne Road. Biklmer. Rajasthan . 
)r,:scnth· i\·orkin1 l.! <IS adl{nc TTE in Bikaner Division, • I~ 

IQ. N\V Raikars. 15ik<ln\?r. 

lh Athoci1te i\,J Kulclccl) M<lthur) . I 
I 

I Vs. 
I 
I • 

. Union of India! throu!.!.h the General Manager, 
t 

1
orth Western R\\ih\·ay~ Headquarter Office, 

.laipur. Rajasthan.i 
I 

I 

. The Di\·isional!Raih\ay Manager, 
: 

1
orth Western R<iilwnv. Bikaner. RaJ·asthan. 

I - . 

3 The Di\·isinn<ll [Personnel Onlccr. 
1 nnh \Vcst\?1'11 R<lrih\·ay. nik<~ncr. 
I' :lj:JSth<ln. ; 

! 

-l Shri Raj~ndr<i K!umar S/o Shri Bhanwar La! 
P ·esentlv ~~·orkin!.!.las Ticket Collector, 
13 bner~ R<li<lsth:;Il. 

• I 

: 
I 

5. Shri N<ma) Kislinrc S ·,l Shri l-I.H·dwari LnL 

. ... Respc>t1dents 

... Applicant 

,_;.. _____ -~---·. 

P1 c'seml \ \\ nrki n!.!. ~ Ticket Collector. · 

H· numa.nl!nrh. R;ibsthan (deleted vide order in MA. 7412011 dated 12.5.201 1) ~ .I 

- - - - - - - -

~-
f 



6. Shri Rajcndra Kumar S/o ~hri Santu Ram, 
Presently \\'Orking as Ticket Collector, 

3 

C/o Chi~r Inspector Ticket (TTE). Ratangarh 
District. 'Churu. Rajasthan. 

OA ns/283/284 of2009 

::' 

7. Shri Roop Chand S/o Shri Daulat Ram, 
Presently working as Ticket Colelctor, 
Bikaner. Rajastha!1 (ddeted 1·ide order in MA 7412011 dated 12.5.201 i) 

8. Shri Umed Kumar S/o Shri Puran Mal, 
Presently working as Ticket Collector, · 
Churu. Rajasthan. 

9. Shri Shyam Lal S/o Shri Nanag Ram. 
Presently ,,·orking as Ticket Collector. 

~~- C\1 ChiL'r lnspL'Ct\lr Ticckt (TCR) 
/?':;i\~~:; &-f~ Station SupcrilllL'i1lknt. nikancr . 

. {.;~~~~;~~~~~;::·~~;~~-::::·:;_'"~\ 
/ ·;:~:~?~:::;(:§_~.(.)<·· · ll\ Shri Ghisa Ram Sil: Shr_i ram Lal 
{ .. · :.,.)';~·>-'-';_.· ·., .. Pr~senth'\\'l)rkln\.!.aST!cketCollector, 

. .( ·.. (~~~:~r~~~~;:i3J_ 1F~~J} Swt.ion Supe;intencknt (Head TC),Sriganganagar. 

'.·.\.''_ .. · . 'ii'//.. Shri Younis Ali S/o Shri Abdul Wahid, 
\;~·'?· ~:,;__::~~· .... :.: ,.,;~;Presently working as Ticket Collector, 
~19Ni·::S ::;;~~,.:->/. Bikaner. Rajasthan. 
~~~--

.;0o..,,, 

(By Acivpcate !'v1r. Manoj Bhandari for R.l toJ) 
None for others 

0:\ '8.:t/20l)l) 

Hari Ki:,han Sharma S/o Shri Khyali Ram 
Rio Sector 12 L. House No.ll 0. 
Behind Bachni Dcvi HospitaL 1-lanumangarh, 
Rajasthan 
Presently working as adhoc TT in Bikai1er 
Division: HQ NW Railways at Shri Ganganagar. 

(By Advocate Mr. Kuldeep Mathur) 

Vs. 

~· 
I. Union or India. through the General Manager, 
Not1h Western Rai I way. Headquarter Oflice, 
.laipur. Rajasthan. 

2. The Di,·isional Raih,·ay tvlanager. 
North \\'estern Raikay. Bikaner. Rajasthan. 

3. The Di,·i~i\)n~ll P'-·r~\,nn'-·1 Ortil'L'L 
N\lrth \\'L·~tl'l'll R~tih\~ty. nik~tncr. 

R~1ja~th~1i1, 

-----· ---------------

. ... Respondents 

.... Applicant 

------ .:. ________ --- / 

( 
/ 
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-l. Shri Rajendr~1 Kum~1r S/o Shri Bhanwar La! 
Presently \\"llrking as Ticket Collector. 
B i kaner. ·Raj as than. 

5. Shri Nawal Kishore S/o Shri Hardwari La! 
I > 

OA 285/283/284 of 2009 

Presently working s Ticket Collector, 
1-l<mum<:ngarh. j~ajasthan (deleted vide order in MA 7512011 dated 12. 5:2011) 

' l 

(J. Shri Rajendn1 Kumar S/o Shri Santu Ram. 
Present!:. ,,·orkihg as Ticket Collector. 
C/o Chief Inspector Ticket (TTE), Ratangarh 
District. Churu. Rajasthan. 

7. Shri Roop Ch:and Sio Shri Dnulat Ram. 
Present]\· "·nrkin!.!. <lS Tid~et Colelctor, 

·· Bibner: Rajastl~<;n (dl'it'tl'd \'ide order in !viA 751201/dated 12.5.2011) • I 

II. Shn ·,·l1unis "\li Sill Shri Abdul W<~hid. 
PresentlY \\Orkiii!.!. <~s Ticket Collector. . • 1'-

Bibner. Rajasthan. 
I ... 

(By AdYocme M!i·. Manoj Bhandari for R.l to3) 
N'one for others 

ORDER 

)er: Hon 'ble :H)·. Sud!rir Kumar, Administrative Me1izber 

..... Respondents 

ThL'SC thkL' L'~lscs bein!.!. similar in nature were heard and reserve~ for orders ' ~ 

:::s-....~ ogethc.:T. but. for the sake of convenience, since in the case of the applicant of OA l 

85/2009 Shri rv!ishri Babu. another one of his OA 32/2009 has separately been decided 
! 

·ecently. that case is being taken ~o be the leading case among these ~h:·ee exactly similar 

·~1ses. It "lltild t<· illlJllll'l~lilt. hu\\.L'\'l'r. to describe in brief the cases of the three <~pplicants 
I • 
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OA 185/2009: 

The ~pplieant of this OA Shri Mishri Babu was a Group 'D' employee of th~ 

respllJ1Li~nt Raih\·ays and bdongs !0 ·sc community. He had joined the services of the 

railways witb ~fkct from 24.6.1973 as an Electric Khalasi and was subsequently posted as 

.-\S!'vl Khalasi \Yith ~rr~ct from 19.9.1978. Thereafter, with effect from 13.10.1983, he 

\\·as assignt'd th~ duti~s of Ticket Collector CfC for short) on an ad-hoc basis, and while 

\\l)rking as such on ~d-hoc basis. he was even granted in-charge arrangement as ad-hoc 

TTF. in the ne:-.:t hi\.!.her \.!.radc. with effect !'rom 24.8.1993. However, all these ad-hoi:: 
~~~--.,, ~ ~ : 

_.,;<;;.::;:;;~";"·:.~~''-~· .. PJ\ll11lltillns lir t!K· appliL-ant \\'LTL' subject to' thL' condition of his passing the st.:k:ctiun tL:s\· 
; ~ . .r·r- .,?~r.·:::_:::.,~ . .'--=~ .. .'~ ~:; .-:· . '~ '·x. 

~ :..- ·,, . ·.: :.;~.~i~':',; . , a nil :' i' a 11 ending t h: 1'6 '"'""' n t ion coo rse fm substantive pro"1vtion on the post of T ~· 
:~::;.~-:·;~t;?:,":~~~:' · ;~~~~1J~d appli~d ag~inst the notitication dated 26.7.2004 inviting applications from Group 

·. ': .-, , -~/~olstaff for r~\.!.ular selection for the eight posts ofTCs against 33 113rd percent promotion 
. ---;! ~ 
..... ;,:-> 

<~,~~":;~J>:_;,li~Jota of Group ·o·) and ~II the eight posts of that notification were declared to be 

unr~s~rv~d. ,,·ithout any reservation for SC/STs. The applicant herein has invoked Para 

I 
I. 

I 

i 

180 of th~ indian Raihn1y Establishment Manual (IREM for short) Vol.I, 1989 Editio)l, 

for submitting that the fact of his having~tinuously working on ad-hoc basis fro:m 

I ).1 0.1983 l)nwards as TC was not taken into consideration while drawing the impugned 

panel dat~d 6.9.2005. in \\·hich the name of the applicant did not appear. He had therefol-e, 

_J. -- ·-s-- (i)'The r~spond~nts be directed to modify the panel dated 06.09-2005 (All) by 

Cl)JTeCtiq~ th~ mistakes committed in formation of the panel as discussed in this ~A. 

.-\nd_l~1e nnm~ o!'the applicant be incorporated in the panel at appropriate place: 

OR 

( i) ln alternate the panel dated 6.9.2005 (All) be quashed and set aside and the 

resppmknts be directed to conduct a fresh selection for the 8 posts or Ticket 
< • 

·---------- - ----
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'\ 

OR 

I 
I 

I 

( i i) The respondents be directed to regularize the applicant· on his present post 

keeping in view of his dot Jess ad hoc service of 24 years in the interest of 

, I justice." 
I 
I 
I (3) In the Miscellaneous Application No.201/2007, the applicant had prayed for delay, 

if any, to be. condoned. Since the applicant had alre~dy first submitted his representation on 

13.9.2005 before the respondents for seeking information regarding the result, and, I 
I therefore .. the presentation of this MA along with OA.' on 09.03.2007 was within the \ I --~ 

\

1 ,f'~~"' months' time limit prescribed for filing such OA. 

fj;'·7.fc·:;:_ ;·:---.-:::::."-('4} '\The case filed on 09.03.2007 with diary NQ.99/2007 was initially dismissed on l ; ~~,~~~JI J~21tfl7- when ~efects had not been removed for almost nine moths after filing his 0 A, 

I 1\ ,_:-· · "' c- · an4 ~~-~J>dY was appearing for the applicant. Thereafter MA No~. 19 5/2009 and 196/2009 

, ~~te~d.':ed on behalf of the applicant, and through fCt> order dated 15.12.2009, the MAs 

!~- tiled for condonation of delay. and filing the restoration petition, were .allowed, and the 

'I 
; 

·\' :·. 
' ,. 

I
' ' 
,;·. 

·--: 
( 

case was thereafter listed as OA 285/2009, and fixed for hearing on 1'9) .. 2010, and the 
·-;___ . . :_ ;~ 

~. ;, \. 
'; ~ 

·. - '• ' . -~ hearing was continued thereafter. 
-- .. : .. ' 

OA:283/2009 

5. The applicant of this OA has also made out prayers parallel to the applicant 

m OA 285/2009. He was appointed as Loco Khalasi with effect from 1.8.1975, 

subsequently posted as Tele Peon in the yea~ 1978, and was assigned on ad-hoc basis the 

duties ofTC with effect fror~1 13.10.1983.\Vhile being such an ad-hoc TC, he was also 

grant~d ad-hoc TT£ grade with effect from 24.8.1993, and both thes~ ad-hoc promotions 
.l, 

<· ,.:____ were made • with the condition of his passing the selection test for TCs anci attending the 

P6 promotion course for his substantive promotion as· TC: The applicant of this OA had 

also applied against the same notification dated 26.7.2004, inviting applications from 

l1wup ·r:r starr rnr the sl'lcction or eight posts of TCs ·against 33 1/3 rd promotion quota 

L)f Group ·o· start'. in \Yhich all the 8 posts were declared as unreserved, without any 

reservation tor SC/ST. and the applicant could not find place in the panel declared on 
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6.9.~005. He has also tried to take shelter behind Para 180 of the IREM Vol.J 1989 

edition and submitted that his past service as Group 'D' staff in the Commercial and 

Transportation Department was not taken into consideration while forming the panel-

announced o1i 6.9.~005. . . 

6. · .This application was also filed in the year 200-/ by ·oy.No.97/2007, but 
~ ·. . .. ~ (-'~. . .. 

when the defects· ~ve.re ... not ·removed, and nobody ~~~ appearing for the- applican~, the 
. I . -

unnumbered OA and MA filed had been dismissed for default and defects. Thereafter, 

MA Nos. 191/2009 and 192/2009 were flied praying for restoration of the case, and ~ . 
,-

through order dated 15.12.2009 passed in these two MAs regarding the case in 

I 
Dy.No.97/2007

1

• these !'viAs were allowed subject to removal of defects in the OA, and the 

I 
\ ---::-.::;~::':-:;-~--~ 0.-\ was restot'ed w its original status. and was ordered to be listed on 19.1.201 0. 

\ ,:;:=:-~>:'f-:i}"i :-:' ·---~·-'{hereafter. the defects were removed on 21.12.2009, and the case was registered and 

\,1~;~-;~~~~~ n:.~md as Ofl. 283/2009.Dn the grounds discussed in detail, he has also prayed for the 
V. • ·?'~"'- ·. : ..... , . . . ,, .... ~\ u . {'. ~ ' . _..... ; ,:~;. t t 

\; ;;f:';:;i);i~:~~J r~l~~v as in pm:.·1'2 alxwe. -

I• %_;_ _.·-~9; i'vl.•\ 1 99/~009 had <1lr1.'<1dy bc~1 I'eslored following the order dateci 15.12.2009, and 
\ ·-~',? '· 
: >'.;_o.:~~ ~/;~i·:§·-, ' !~tough this he lpd pt·aycd lor condonation or delay, if any, in the interest or justice, 

\ """=~----~- tating that he had also filed his ftrst representation before the respondents on 13.9.2005, 

a 1d the OA was tiled within time on 9.3.2007. 

OA 284/2009 

8 The applicqnt of this OA also has come before us with exactly same set of facts and 

ptayers as above. He was appointed as Loco Khalasi with effect from 8.8.1976, and was 

subsequently posted as ASM Khalasi with effect from 3.2.1979, and from the same grade, 
. ~ 

on \3 .I 0.1983 he was also assigned duties as TC on ad-hoc basis. While working as such __;:.....,_ 

ad hoc TC. he was further assigned duties as ad-hoc TIE with effect from 24.8.1993, and 

bo h such ad-hoc appointments were subject to his passing the P6 promotion course, as 
( 

we I as subst::mti,·e selection for the post of TC. He had also applied in response to the 

s~1n e noti!ication cb~ed ~6.7.~004. tor vacancies for selection of eight posts ofTCs again~t 
1, 

)3 11)"1 prom<Jtil)II ~1uota ot' Group 'D'. However, all the eight puscs were unreserved, 
~(1._- I i 
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without any resen'<\tion for SC/STs. His grievance arose when he was not selected in the 

panel declared on 6.9.2005, and is before us trying totake shelter behind para 180 o{ 

!REM Vol.I, and has submitted that due weightage ofhis group 'D' length of service in the 

Commercial and Transportation Department ought to have .been considered and given, 

which the respondents have failed to do. In the result, on the grounds to the discussed 

later, he had also made the same prayers as in para 2 above:· 

9. He had also filed an MA which had been dismissed but was later restored, and 

numbered as MA 200/09. through which he had prayed for condonation of delay, if any, in 

: --~.;:::-:...:tl;~ interest of justice. since he had also submitted his representation. be±'ore the respondents 
~·~ r.-,R<j.::--.. -.. . "-

; .. {/:;<~:,;!~·:·~::'!; :-:'·.· , on,~}-.9.2005 and the earlier defective OA had been filed within the prescribed time of 18 

\
f;(: )~\':-f':' :monlbellfom that' Pate . 

~ -{..,. : . ::::·<:~J,;.j_:~:'~';P ~~ ; ; ... H 
.
1
\ • · I 0. - Vieard these cases in detail. We have also called for and perused the other 
\1, ( ·'f . \~·~\~·. ·, -~.!~? .. ' . ·-~~ ;-,,,.~ . . .. ~o;)I;_:ected records. The applicants of these OA have, however, not come out with the full 

· .. 

\ - -

~~~-.~~: ..... Dy· . ~~---and complete facts of their cases in these OAs. Actually, the facts have moved on ·a 

tangent even along lines as very briefly mentioned by applicants in their present OAs. 

The facts as brought out during the arguments of the learned counsel for the offici'al 

Respondents can be summarized as follow!::. A selection to fill up 24 pots of TCs against 

promotion quota was conducted in the year 1982-83, arid the 19 selected employees 

therein were placed in the panel of TCs vide Jetter dated 21.4. 1983, and Jat~ubstantively 

promoted . as TCsl vide letter dated 21.5.1983 issued by the respondents. The three 

applicants. along with two other similarly ·placed persons, who could not find their name 

in that panel, had field a Writ Petition' before the Hon'ble Raj.asthan High Court for 

quagr;ing the entire selection proceedings. The Hon~ble High _Court had passed an interim 
., ; 

order that if any appointments are going to be ~ade from within the panel dated 21.4.1983, 

they _shallibe only on ad-hoc basis, and will be subje~t to the ctet,ision~:·on th~\Writ Petition. 
' • • ( ;- . - -\: . ' . : ' ~-- 0 ~ ; 

Therefore. an ord_e1: \\:as issued by the respondents o11 21.9'.1·9831 tn!atlng _the staff alre-ady 

substantively promoted earlier by the order dated 31.5.1983, only to be ad-hoc TCs. 

--_r_---- a 1'--~1------------

l 

\ 
x~~ 

- - - -- - --- - - -- - ----- - - - -- - --
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II. In the Writ Petition field by Shri Rameshwar Kachhwaha, the applicant in 

OA 283f2009 before us, the Hon 'ble High Court had further passed an interim order 

that five po_sts of TCs may be kept vacant till the disposal of th~ W.P., in order to : ,. 

i 

accommodate the cases of the five petitioners before it, in case they succeed in the 
I 

court case. Since five posts were thus required to be kept vacant for an uncertain 

period, *nd since working hands were required, as has been submitted by the 

resp9nde\1ts in their reply written statenient, it was decided by the administration to fill 

up these: five posts on ad-hoc basis by engaging on ad-hoc basis those 5 writ 

petitioners themselves, who had approached the Hon'ble High Court, subject to the 

oLthe 
conditions kttacliea;--a·n(fwith their eyes open. 

12. When this Tribunal was constituted, Hon'ble High Court transferred the cases to 

this Bench :of the TribunaL and the Tribunal ultimately passed a common order dated 

4.8.1992 in TA 128/86, TA 193/86 and TA 12/90, and directed the respondents to 

conduct the! selection afresh. The emp;loyees who had in the meanwhile been already 

' ....... 
selected anq,''put in the panel dated 2 I .4.1983, and were subsequently substantive!~ 

. \ 
promoted as Ticket Collectors vide letter dated 31.5.1983, felt aggrieved by such an 

order of this Tribunal, and they filed Civil Appeals with SLPs befo~e the Hon'ble 
I { ·- -

Supreme Co.urt of India. The further facts of the cases can be summarized in brief in 

the best mm1ner by quoting portions from the orders of the Hon'ble Supreme Court 
! 

dated i 6.12.1997 in C'ivil Appeal No. 4486 to 88 of 1992 Mangej Singh and Ors. Vs. I 
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UOl & Ors .. in which the three applicants herein, and one other similarly situated co-

worke) were respondents No. 5 to 8, a co!JY of which judgment of the Hon'ble Apex 

Court had been filed by the respondents as Annex.R/4 in OA No. 32/2009 filed by Shri 

Mishri ~abu: the present applicant of OA No. 285/2009:-

'·''The Railway Administration by a Circular of 22.7.82 invited 
applications, inter alia, fran·-. Class IV Employees of tran:;portation and 

> commercial Departments for selection as ticket collectors in the Grade of 
Rs. 260-400. The circular which was issued by Northern Raiiway, Bikaner 
Division. set out that all regular non-technical Class !V 'employees of 
Transportation and Commercia) Department, inter alia, who have completed 
three years continuous service on 11.8.82 and who can write and read 
English can apply for the said posts. It further stated that to test the ability of 
the employees, a written test will be held and those employees who are 
successful in the test will be required to appear before the selection board 
for a viva voce. 

Accordingly, the applicants and respondents 5 to 8 appli~d for the post of 
ticket collector, Respondent No. 5 passed in the written examination but he 
failed in the viva voce. Respondents 6 to 8 failed in the writteri test and were 
not Galled for interview. The appellants qualified in the writte:1 test and were 
also selected in the viva voce. They were, therefore, selected for regular 
appointment. 

Respondents 5 to 8, however, filed a Writ Petition before the High Court 
which was subsequently transf~rred to the Central Administr,ltive Tribunal, 
Jodhpur Bench, challenging the selection test so held. The Tribunal by its 
order dated 4.8.92 set aside the selection and directed that fresh selection be 
I)ladc within a period of six months as set out therein. It further gave a 
di.rection that Respondents No. 5 to 8 as well as the appellants who were 
working on the posts of ticket collector on an ad hoc basis at the time of the 
Tribunal's order shall not be reverted until they are given three 
opportunities to appear in the written test excluding the im~ugned test which 
was being quashed. Hence, t~e appellants have filed the present appeal. 

The Tribunal has set aside the selection test on two grounds. (1) It has held 
that vacancies arising from 1979 to 1982 were clubbed together and this has 
caused prejudice to some candidates because, in respect of vacancies which 
arose in 1979. only those wbo had _completed three years' service in -1979 
should have completed and so on for each year upto 1982. There is, 
however. no factual data on record to show how many vacancies across in 
1979 and in each of the subsequent years upto 1982; and whether, and if so, 
how many of the selected candidates had completed three years of service in 
1979 or in any subsequent year up to 1982. In the absence of any factual 
data we fail to see how the Tribunal could have held that the clubbing of 

· vacapcies from 197~-1982 has caused any prejudice to respopdents 5 to 8. 

The other Qround on which the Tribunal has set aside the selection relates to · 
.the writte1; test which was held. The Tribunal has; quof~d .the..letter of the 
: Railway Board dated 29. 11.62 ....... to the effect" thatth~_po'sts to which 

Class.JY staft: to be promoted to Class III posts shot-ild" be·~~~~jected, should 
be co-related to the standard of proficiency that can . reasonably be 

---·· _ ____Q_ . ....____ _____ _ 
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.. ·:·..................... from employees who are .generally non-matriculates. 
The aim of the examiners should be to assess the general suitability of the 
Class IV employees offering themselves for promotion to Class III posts 
from the point of view of knowledge of English and their general standards 
oCintelligence. There is a subsequent letter of the Railway Board of27.2.80 
sta:ting that ordinarily it is not necessary to test the working knowledge of 
En'glish for such promotions for employees in Hindi speaking areas. There 
is ~!so an earlier Circular dated 24.12.79 which is issued by the Northern 
~ailways to the same effect. The present circular which is a subsequent 
cir~ular of the Bikaner Division of the Northern Railways dated 22.7.82 
clearly requires ability to write and read English as a qualification for 
p'rdmotion from Class IV to Class III posts. The policy, therefore, in relation 

, to the tests to be administered for promotion from Class IV to Class III has 
. vafied from time to time,· presumably depending upon the Railway's 

pet;ception of their requirements. It is for the Railways to decide 
qualitications relating to promotion from Class IV to Class III. They alone 
are' the judges of their requirements relating to· employees who can be 
CO!)Sidered for such promotions. If the Circular of 22. 7. 92 requires working 
kn¢wledge of English fcir promotion, the Tribunal cannot fault , this 
req'.Liirement. Also the Trib0nal was wrong in deciding ~hat because an Essay 
and a Translation were required in the written examination, the test was too 
difficult. This again is the Tribunal's assessment of the kind of examination 
which should have been conducted. The Tribunal's assessment cannot be 
substituted for the assessment of the Railways. Clearly, a large number of 
ap~licants belonging to the Class IV category passed this examination and 
did, qualify. If they had a better knowledge ofEnglish and better general 
prot~ciency then respondents 5 t 8 who failed, the selection of better 
qualified candidates cannot be failed. The appellants relied upon two 
judgments of this Court : one in the case of Om Prakash Shukla Vs. 
Akhilesh Kuamr Shukla ( ....... (SUPPL.) SCC ..................... paragraph 
... :) and the other in Madan Lal Vs. ·State of J. & K. (1995 (3) SCC 486 
(paragraph 9). They contended that since the respondents: had appeared in 
the:examination without protest, they ~annot challenge the examination only 
bec.aL!Se they have failed. We neednot examine this question because in any 
\·ierv of the matter we do not- see any reason for faulti!1gJhe examination. 
Re~pondents 5 to 8 had failed in the examinatiqn and :wer~,-therefore, not 
qu~l i fled for the selection. ) ··. < 

I \· • 

\ 
. ' 

Lerinted-counsel for respo~dents 5 to ·8 has urged th.at:respondents 5 to 8 
have been working as ad hoc ticket colle.ctors since 1983 and have been .1-._, · 
further promoted. If the ad hoc appointment of Respondent~ 5 to 8 is de-hors 

I 1. 

the' order of the Tribunal, we are not concerned with such appointment, If, 
ho\~ever, their appointment, is pursuant to the Tribunal's order and is 
con,tinued under the order qf this court of 14th of Septemb.er,) 992,jirecting 
status quo to be maintained, then they will have to face the conseque!1ces of 
the:outcome of this litigation. In any event, even if they continue in service.....,_·· 
as ad hoc ticket collectors ;they cannot get seniority over regularly selected 
employees such as the appellants. The appeal is, therefore, allowed with 
costs and the impugned order of the Tribunal is set aside. The Writ Petitions 
I a~plications of Respondents 5 to 8 are dis_!11issed." 

I 

Thereafter. the three applicaz1ts before us got reverted to Group 'D', in 

p 1rsuance of the ol·ders of the Hon 'ble Supreme Court. The three applicants here, and one 

I 
i 
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~t 
~0 

lll\Hl' llr tlll·ir similarh situated colleagLie. vvho were respondents No. 5 to 8 before ihe 

' 
llllll.bk SUJ1rl'llll' l'llllrt in the judgment reproduced above, then participated in the 

presently impugned selection process, and after they were not included in the panel: as 
! 

declared on 06.09.2005. they gave a repre:;:entation dated 13.09.2005 through Annex.A/3, 

of the present OAs. protesting that while pwoaring the impugned selection panel decla!·ed 

on 06.09.2005. through Annex.A/1 of the present three OAs, their na;nes had been 

wrongly l~ft-out. by an incorrect appreciation of their ·Group 'D' seniority. They had 

claimed th\1t they had been promoted only on ad hoc basis to the posts ofTieket Collectors 

"~~;'.':!..:-~;>..i.:e .r. I~.; 0. 1983. and m.:re further promoted only on ad-hoc basis as TTEs w.:e. f. 

;;;;!//;;:~{~~~~ ~~r:?;:·-~--~~~~~, .. . . . 
:/-'!' ,-;, .. :~:;~~::;.:~·,-:·~- ~ .. 2-LOR'- 199~. and that because of their occup:-'ing these two promot10nal posts only on ad 

_\.:· -~~~-~~~-~~~-~. ·,- . -· 

:i ~:i{fi;iiij h~1.~~ 1k1~i~. their lien in their Class IV posts i1ad been continued without being disturbed, 
. ..·~;;:·.;.rr;b·~ .. )-- ... ~," ;J ;· .\. ,; I . 
I\', . 'i:(<;·;. · ... ,:· ? ·arLi}l.i}~{ they \\·ere entitled to the maintenance of their seniority in Class IV category 
! ··. . : . '"if . 
. ·-<,.~~ '• .. ;._: .. -,, .. ,\h;:~~l~~lwutthis period. 

_,I· ~ ;~'~r:~,:- --·;i\\: .\ . -;,..·· 
~~~,,. 

1-1. The three applicmts hl·rein and their friends also got the Alllndia Equality Foi·um (Regel) 

Ill lik a reprcsl'lllatilll1 llll their behalf on 16.01.2006 through Annex.A/4, and on :2J.OI.20fJ(> 

tlmlll~h .-\nnl':\.:\1). and <lllllthcr Union. th~: North Western Railway Employees Union, also to 

take-up their case through Annex.A/6 dmeo 16.01.2006. As mentioned earlier also, the three 

applicantsbcfore us haw relied in tiling their cases upon Para J80" of the I.R.E.M., Vol. I I 989· 

!'-, 

Edn. appli~able to t-h~ gmup 'D' Staff of the lowest grade in the Ccirnmetcial and Tr~nsportation 

Departments. in order to stake their claim that seniority for consideration for promotion to Group 

·c~·om Group · o· post has to be reckoned on the basis of the length~f continuous s~rvice in the 

.Cirl1up ·o· grade. \\·hich states as follows:-

'"I ~0. Transportal ion (Trnftic) and Commercial Dt:ptt.· All Railway servants in the 
ilHic'>1 :!-l·adc· should b<.' <.'ligible for consideration for promotion to higher grades in both the 
Tr;Jn:;p,lrt;lli,ln and Commt:n:ial branches. Applications should be invited ti·om aljlOngst 
c;uc·g,1ric·s c•ligibk f,lr promotioq from both the branches. All Railway servants who: apply 
"ill be cnnsid<:red. An ad-hoc seniority list witt be prepared on the basis of length of 
conlinuous service in the grade and suitable men selected and placed on a panel for tr~ining. 

--- . - - . --------·------ -~--
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, Systematic and adequate training and examinations or tests must precede actual 
, promotions. 

:; 

15. • The three applicants have also tried to take shelter behind the Railway Board 

Circular dated 06.05.2005 produced by them in their OAs at Annexure:A/~ to state that such of the 

Scheduled Ca~te I Scheduled Tribe employees, who are promoted against non-selection posts, in 

their case. the concept of merit shall not be applicable, and in .the case of promotions by non-

· selection. when promotions are made on the basis of seniority-cum-fitness, and the concept of 

merit is not involved in such promotions, the instru~tions cpntained in the Board's letter dated}.. ~ 

. ! . • . .. J 07.08.2002 . a.11'd 20.06.2003 shall n'ot apply to the promotions made by the non-selection method. 

l 
'..... . . . . . 

. r.., 

1 /~~ .. >· .. ,,,.1?.; . · !, The applicants herein hav~ further sougq< ~~~kite; :~epj.~d the Northern · /v 
l~fo<'."'Z'''·:~· .. ·•· '·., ' . ·.·. ··.; (·"·,· ·-.... 

···#tf~~y;~~~~-?"~-' Railway :Headqu~rt-~;~- a·ffice 
. - . ~ 

Circular S1.No.. 1924 dated 19.1.1963:''-which has been 

~?:;:;~·.i~>~~~;~ 

I '';~):;r~2~---. ~ 
l ~'-•J" 
I 

I 
j 

I 
I 

I 
\ 
-! 
! 
i 
I 

I 
: 1 

p~olh\}ed by tl;em as Annexure.A/ II of the present OAs. They ha~e also attached a part of 
'•. ..1 ' 

tl1e}Jniority List of ASM/Khalasi/Gateman/Coach Attendant asAnnexure.A/2 . 
. ·/ ' . .-

1 i. :In their reply written statement, the respondents have further submitted that 

the panel of TCs impugned in the pres~nt OAs had been prepared maintaining the in ter-se 
' 

seniority as pe~· para 320 of the !REM Volume I. It was explained that as per the said para, 

the relative seniority of respondents in intermediate grade shall be assigned as the per the 

total length of continuous service in the same or equivalent grade held .by the employees, 
- I . 

and only the nbn-fortuitous • service shall be taken into account for this purpose, which 

I 

means that, on! y the service rendered after the date of regular prom?tion1 i.e., after due 

process of se'!ection and promotion, shall be taken into account for the purpose of 

determining' ihe seniority. It was also submitted that the AVC/Channel of pr~notior: ~f 
f·~ 

Ticket Checking Staff prescribed through Annexure R/3 dated 31.5.1988 shows that when 

in any selectiqn in question. tl1e staff working in the grades Rs. 2750-4540, 2650-4000, 

2610-3540 an~ 2550-3200 had appeared, the staff working in the higher grade will rank 

senior to those working in the lower grade, in terms of Para 320 of the IREM. It was 
' . . 

further submit\ed that the Para 180 of tl-ie !REM is not applicable in this case for assigning 
! ' . 

,, 

. --

' 

. I 
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seniority. It was also submitted- that as per the Railway Boar<;i's instructions under- RBE 
- . - . -~ :; . ' . 

165/2003, the im~u~I~~d- ~election process was to be held; a~~Pa~agm:=l~- No. -189 oi the 

IREM Vol.I 1989 edition, so the paragraph No. 180 of the IREM Vol.I 198~ Edition is not 

at all applicable for this selection, and in saying this a copY of the i:mE Circular 

No.\65/03 has been produced as Anenxure.FJ+ by the respondents. 

\8. 
It was further submitted thm the applicants herein had appeared at the 

written test without questioning this procedure, and have now approached this Tribunal 

only after having b~en declared unsuccJssfo.ll at the process of the sdection, and therefore 

·~ I --· 

_.

1 

~~~>,:~;,::o::::,:~:~~:::o:t:·,::~~ ::t::,s:~eadc:m::r~;:,::g::u~: o:::::i::::~t:: ~::. 
}f-'~~z~;&~.. . relative seniorit~ lists of employees in int'rmediate grade belonging t~ different seniority 
il I ;;~~-r_,:_.-~~;i~~t~ ,}~J1fts'-)who at'e eligible for appearing for selection!non-sele~tion posts in higher grade, 

._ ~ 1- -. . . i ! ~ . ' 
'> .. J.' .. __ __ ;_: · "C!J}&i'1yed the total length of continuous service in the same or equivalent grade, and is the 

I -..,., -. , -... ' ... "/ 
1 • ~~ti;{.~;;:(i~ermining factor for assigning inter-se seniority for the selected non-pzetted staff in 

\~~::,;~:-· . '· .j terim of Para 320 of the !REM. Since in the impugned process of selection, employe~s of 

\ 

\ 

\ 
l 
l 

.-j 

1 
I 

1 
I 
\ 

.•' ,: 

different categories were eligible to appear :!1 the selection, the cor.1bined seniority list was 

prepared. and in this list, as per Para 320 of the IREM, employees working in higher grade 

will rank senior to those working in the lower grade at the time of selection. 

19. 
The official respondents had thereafter tried to explain the case as to why 

the cases of the private respondents R. ~ to 11 had been considered, and not those of the 

three applicants herein. It was further submitted that there has been no violation of Art. 14 . . 

of the Constitution of India. It was further submitted that as per judgment of the Hbn'ble 

2 
~ Apex Court in M.Nau.araj Vs. Union of India and others: 2006(8) SCC 212, reservation in 

promotion has been upheld, and while SC/ST candidates have been included in the panel, 

only the applicant Mishri Babu could not be selected, while some other of the private 
{ 

respondents coming from reserved quDta cold get selected. It was submitted that the 

respondents 9 & \0 \\'Cl'l' senior to the applicant Shri Mishri Babu, on the basis or the pay 

scale in the combined seniority list of Group "D" which ha!been prepared before such 

~--
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selection.: and all the private respo!1dents who have been· empanelled were senior to the 

three appqcants before us. and had been working in a higher grade at the time of selection. 

The respqndents. therefore, prayed that the O.A be rejected,, by raising similar 

contention~ in all the three reply written statements. I 
20. 

-The applicants thereafter filed rejoinder in all these' cases making similar 

submission.s. It was submitted that Para 180 ofthe IREM is a Special Rule, while Para 320 

is a genera! rule. and it is established legal position that the general rule cannot prevail 
. i 

,; I ·' I • . 

over;the special rule, and hence they were entitled to protection of Para 180 of the IREM. 
I : 

It was funlyr denied that the applicants had not qualified in the selection in the pane~the 
! I 

/ result regarFing which had been declared thrpugh the impugned Annexure All dated 

j __ _: 6. 9.200 5. : It was submitted that tBe applicants were. selected .:Oct had qualified in the./-·~ 
i ~~~:~"' ·-.. .. ~"i tten test. ! but their names were not placed in the panel due to a wrong determination of ' 

')~.f.~ ·r~·,1• :' .. ;~~·~::f;£; , f'lif'i ty. ~'jct other i I legalities committed . in the process of selection. The app lic,an ts 

·,SiJb\~1itted thbt they have since obtained the marks in the written tests, which go to show ' \ ·. i<·-~- -" . . ,~-: / t' [ --

"<~>~.. . . ·)!;!!; Shci Mi~hci Babu had obtained 83.5 marks, Shri RameshwaJ' Kachhwaha 64.5 marks 
- ]~~- I 

• 
1 ~,-- and H.K Sha\·ma 60.5 marks, and, therefore, they were eligible, but were not placed in the I 

I panel only bbcause of a wrong appreciation of their level of seniocity. One more point is 
I . 

l 
I 
j 

I 
l 

I :' 'l 

· .. ". .... _____ _ 

that all the ithree applicants in these 3 OAs had relied upon the Northern Railway 

Headquarters; order dated 19.6.2003 (Annexure A/8), in which it had been prescribed that 
I 

for the purpose of combined seniority being prepared for the purpose of selection from ! . I I • 

• I 

Group ·o· to 'Group 'C for reckoning the date of entry into the recru,itme!lt grade, those in 

the grade Rs. 2610-3540 and those in the grade Rs. 2550-3200, will be treated as 

equivalent /at rpar, while those who wJ~·e in the gradeRs. 2750-4000 will be ~~aced ~ve 
- ' \ 1-

in the seniority than those who may be in the grade Rs. 2550-3200 or grade Rs. 2610-3540 

or grade Rs. 2?50-4000. 
. 1' 

21. 
; In the reply written. statement, the respondents have takei1 a strange stand 

J... ~ ' 
in ~;ara 25 ihat tl1e abow cited instruction is applicable only t~ th~·Ainbala Cantt Division, 

,().) ---·- ------- - - .- .. " ,_· 

_____ ai~cij_not a gej1~ral rule, and Annexure.A.8 is not applicable in this selection. The 
i 

J, 

I 
I 
I 
I 

I 
I 

I 
I 
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,. 

applicants, have however, placed reliapce on this clarification dated 19.6.2003 in their OA, 

as well as in the rejoinder. The appliCants have pointed out that the respondents No.1 Shri 

Yunus Ali had joined Railway Services as Control Khalasi in scaleRs. 2550-3290 with 

effect fron1 6.1 0.1999. On being declared st.:rplus th.ere, he was re-employed as a Qateman 

in grade Rs. 2610-3540. treating the· gradeRs. 2550-3200 and Rs. 2610-3540 '\S equal 

grades. because re-deployment in higher grade is not permissible. Instead of granting his 

seniority ·as per the length of his service first in t~e grade in Rs. 2550-3200 in which his 

tirst recruitment had been made, and then afterwards in the higher grade of Rs. 261.0-3540, 
. ' 

the whole of his length of service has been treated to be in the higher gradeRs. 26 (0-3540, 

and on the basis of which he has bee•: empanelled, which is illegal and void, if the 
~ ' . 

n __ 

It was reiterated by the applicant that in terms of the Apex Court 

findings in the Direct Reci:u_U __ Class-II Engineering Officers' Association 

Vs. State of Maharashstra '(supra) and Dr. Chandra Prakash Vs. State' of 

Uttar Pradesh (supra). Para 320 of I.R.E.M. is not applicable in the case of 

those employees who are first promoted on ad hoc basis, and then 

subsequently regularized, and the period of ad hoc I temporary period of 

such ad hoc employment has to be counted for the purpose of seniority, 
' 

and that Para 320 and 302 of'::he I.R.E.M. are not applicable to the facts of 

this case. It was submitted that in view of the law as laid down by 'the 

Apex Court, limitation cannot come in the way of the applicant, and ;his 

ad-hoc service is required to be counted for the pu[pose·of sel}iority, after 
1 ~ ' ' I ' 

! his having been substantively.' appointed to his pres~nt w~d(;," -

··c 18) In the written arguments submitted on behalf of the applicant, ;the 

learned counsel for the applicant himself had framed the legal quest:ion 

before us for determination in the instant case as follows:-
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··whJther in the cases whet:e appointment made on ad-hoc basis has 
contihued for fairly long tinie, the seniority should be counted from the 
date 0f initial appointment, or from the date of regularization of services?" 

In suppo11 of his case, apart from the two cases cited 

abov~. Direct Recruit Class II Engineering Officers' Assocation case 

(suprla I and Dr. Chandra Pl·akash case (supra),the case of Baleshwar Das 

and Ors. Vs. State of U.P. & Ors: AIR 1981 SC 41: (1980) 4 SCC 226: 
I 
I ' 

1981 (I) SCR 449. and the case of Sunil Kumar Singh Vs. Union of Indi'a 

and brs in OA No. 194/2008 decided by this Bench of the Tribunal on 

30.06,.2011 were also cited. It was submitted that in all the above­

mentioned cases it has been held that once an incumbent has been 

appc)inted to a post according to the rules his seniority has to be counted 

from the date of his initial appointment, and not according to the date of 
' I 

L~-;;;;::'.,., his contirmntion. and that the principle for deciding the_. inter-se seniority 

~i1i{f;~,*~~~:,r:n:::~~~~:,:~~~::~:::l~~;~:~:·f,:::~:~:::::::,~:~~;~::~::~ :;~~. 
\\ ,'-. - .- _{- q1ppointment) also must be cOt\nted for giving seniori.ty." 

\\~.£,~·, . it~;f .. (20) lt was further submitted that in the, present case, after his 
~'!4i[f~ > .. , ' ;:...,~'::' ·;;_ .. ;~;.>' -- initial appointment as ad hoc TC I TTE, the applicai1t has_u.~~infet:ruptedly 

--~--D I .. 

I 
I 

WOiikcd· ns· TC/ TTE for more than twenty five years, and :therefore there 

is rio reason for denying hi1i1 the benefit of seniority from the date of his 

init:ial ad-hoc appointment a~ TC, irrespective of the date of his subsequent 
I . 

rel!~tlarization on the post of TC. It was, the·:P.fore, reiterated that the 
~~ : . 

respondents may be directed to give seniority to the applicant on the post 
I 

l)r :rc t'rom the date of his ad hoc appointment, i.e. 13.10.1983, as 

otlier\vise the more than 25 years of service rendered by him 
I unintet'ntptedly as ad-hoc TC/TTE would be of no consequence to him." 

.. (2\) In his reply written statement, oral submissions,ys well 
. . , 
as 1 the \vritten arguments submitted thereafter, the learned counsel for th/eJok. 

official respondents relied upon the following cases:-

\-State ot'tltaranchal and Anr. Vs. Dinesh Kuma/Sharma (2007) 
1 ~cc CJ83. 

~-lltt~lr~mchal Forest' Rangers Association (Direct Recruit) and 
Ors. Vs. State ofU.P. and Ors. (2006) 10 SCC 346. 

) 

I 

i 
I 
I 
I 

I 
I 

I 
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3-.lagdish Ch. Patnaik and Ors. Vs. State·ofOrissa and Ors. 
ll998) 4 sec 456. 

4-State of Bihar and Ors. Vs. Akhouri Sachindra Nath and Ors. 1 

1991 Supp (1) sec 334. 

5-Swapan Kumar Pal and Ors. Vs. Samitabhar Chakraborty and · 
Ors: (200 1) 5 sec; •S8 1. . ; 

6-Maghraj Calla Vs. Kajodi Mal AIR 1994 Rajasthan 11 

7 -Prabodh Verma .and Ors. V s. State of U .P. and Ors. AIR 1985 · 
sc 167: (1984) 4 sec 251. 

8-Bm~rd ofTruste~s.of the Port of Bombay:Vs1 Jai Hind Oil 
Mills Col and Ors1 AIR 1987 SC 622. 

9-Ramrao and Ors, Vs. Alllndia Backward Clciss Bank 
.... Employees ... 

. Welfare Association and Ors. (2004) 2 SCC 76: AIR 2004 SC 

1459. 

I 

On the basis of the first five above cited cases, in State ;of 

Utaranchal and Anr (supra), Uttaranchal Forest· Rangers Associati?n 

(Direct Recruit) and Ors.(supra), Jagdish Ch. Patnaik and Ors (supr~). 
State of Bihar and Ors. (supra), Swapan Kumar Pal and Ors.(supra), it 

·was p4:ad-:d by the learned counsel for official respondents that seiiio~ity 
and other benefits could only be considered for the applicant from the date 

of his selection for substantiv;--: appointment in the case of a selection p9st, 
'I 

and r10t prior to that. It was pointed out that promotion in substan~ive . . . . . 

capacity as TC from Group D could only be by way of selec1ion, and :the 

applicant was tinally seledted only in the panel of year 2007-08, as 

declared on 23.01.2008, ~ii·ld was appointed there~fter in substantive 

capacity as TC for the : fi!st time through letter dated 14.05.2008. 

Therefore. it was submitted that he was entitled to be considered; for 

seniority only as from that date and not prior to that. It was submitted.that 

ad hoc promotion is not a appointment as such, and this is only an 

arrangement for utilization of the services of a candidate on ad hoc basis. 

(f(23) It was submitted that the applica_nt was first conti~ued 
on ad hoc basis as TC only till the regularly selected candidates fot the 

( 

post of TCs were not available, and as soon as they were availabl.e, in 
I 

compliance of the orders of the Hon'ble Supreme Court upholding the 

panel of selected candidates. the applicant stood reverted along w:ith 3 
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i 

other similarly situated persons, all of whom were party respondents 

bet'9re the 1-lon'ble Supreme Court. ·· · 

~( (24) . ·· · · h was further submitted that-as per Par:a J02 oft.he I.R.E.M., 
I • 

senibrity has to be reckoned from the date of passing of the selection test, 

and 
1 

not prior to that. and even though he had been working against the 
I 

posti of TC on ad hoc basis, the applicant had failed earlier in the selection 

. for t!he post on 2 occasions,,,aiJd therefore he cannot claim seniority for . , t I ,. ~- . 

the period of ad hoc service .~s TC rendered by him, without passing the 

selection test. prescribed as a pre-condition for substantive promotion. 

C( (25) 
1 

• It was further submitted that since the applicant's other pending ·' ' 

· OA N7. 285/2009 has challeng~d the panel of2005, with an intention to claim 

ante-dAted seniority and pron1otion and otl~er benefits by reckoning the ad . I , 

hoc service rendered by him, the present OA is barred by the principles of 
I . .-. 

constnlctive res judicata. in accordance with the judgment of the Hon'ble I . 
I 

Apex G'ourt in ivi.R. Calla Vs. Kajodi Mal (supra) 

~\(26) It ''as further submitted that if in the present O.A.any relief is 

grantecj to the applicant, the seniority as TC of many other persons would be 

affected. which are not parties before the Tribunal in the present O.A., though I 

some l~f them are parties in the applicant's other OA No. 285/2009, and, 
I • 

therefok without impleading the persons likely to be affected as party 
I 

responstents in this OA. relief as prayed for cannot be granted to the 

applicaht. and in this regard reliance was placed on the judgments of the 

Hon'ble Apex Court 
! in the cases of Prabodh Verma (Supra) Board of 

Irustee!s of the Port of Bombay (~upra) and Ramrao and others (supra). 

((.(27) We have given oUI: anxious consideration to the facts of this case. 
I 

This p~lrticular OA appears to .have been filed by the applicant for seeking a 
I 

determination only of the legal questions which concern the applicant's 
I 

selectio:n to the panel dated i3.01.2008 issued through Annex.A/15 of this 

. O.A.. ~and relief is not sought here in respect of the earlier panel dated 

06.09.2005 (Annex.A/3). which is the subject matter of dispute in ~A N~ 
_,, . 

28512009. Since the two issues had been combined in the OA No. 20/2009, 
I 

that was withdrawn by the applicant on 27.01.2009 with opportunity to file I 

fresh O.~s. which was allowed subject to the point of limitation, which has led 
' ' 

to the ri'ling of these two OAs No. 32/2009 and 285/2009. 

Therefore. in this case we have to restrict ourselves only to 

tindin~s nn th ... · k~al Jlosition and nothing else. The legal issues as identified - I . , 

lw us h;~\L' hL'L'n mentioned above in paragraphs (13) and (14) above, and the 

I 

- ______ ._; __ 
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>~ 
'-"-

third issue posed by the learned counsel for the ~pplicant has been mentioned 

abo\·e in Para (18). 

The observations of the Hon'ble Supreme Court specifically 

addressed to the case of the appJ:cant, and three others, who we;·e respondents 

No. 5 to 8 in the Civil Appeal No. 4486- 4488 of 1992, in its judgment dated 

16.12.1997. have already bee; reproduced above in Para (3)/ante. The 

Hon'ble Supreme Court had ;aid that if the ad hoc appointment of the 

respondents 5 to 8 before it, i·1ciuding the applicant, is de hors the order of 

the Tribunal. then the Apex Cc1t'rt was not concerned with such appointment. 

If ho\\'eYer their ad hoc app·~-'iLtment, including that of the applicant, was 

pursuant to the Tribunal's ordF-r :dated 4.8.1992 in TA No. 12F/86 , 193/1986 

and 12/90 ). and was continue,: under the interim orders Gf the Hon' ble 

Supieme Court dated 14.09.1 Ci92 directing the status quo to be maintained, 

then the respondents 5 to 8 before the Hon'ble Apex Court, including the 

applicant herein. will have to face the consequences of the outcome of the 

litigation before the Apex Court. But the Hon'ble Supreme Court went a step 

still further. and stated that in any event, even if the respondents 5 to 8 before 

it. including the present applicar:t, had continued in service as ad hoc T.Cs., 

they cannot get seniority over regularly selected employees such as the 

appellants (of those Civil Appeais 4486-4488 of 1992). Thereafter only those 

ci\'il appcals wcrc allowed with costs, and the impugned order ol'this Tribumil 

tdated 0-+.08. i 992 in the above :::ited three TAs) was set a~ide, and even the 

·. _Writ Petitions and applications of the present applicant of this O.A. and his 

other t\~r~e .~9l_leagues, who w.;;r,~ respondents No~ 5 to 8 b~fore the Hon'ble 

Supreme Court. were dismissed." 

"'(30) One thing that c•e-1rly emerges from a simple reading of this 
• 

order of Hon'ble the Supreme Court is that the applicant herein can in no 

event get seniority over Mangej __ Singh and Ors. who were app!>~ants in Civil 

Appeal No. 4486-4488 of 19'Q2 decided by the Hon'ble Supreme Court on 

16.12.1997. This being a speci fie order of the Hon'ble Apex Court in the case 

of the ~resent applicant himself. it will have to prevail on any other case law 

cited by the learned counsel 0f the applicant, laying down any general 

principle of law. even, when we try to answer the legal questions raised by us 

and the karned counsel of applicant as cited in Para 13, 14 & 18/ante. Even in 

deciding thc OA No. 285/2009, those specitlc findings by the Hon 'ble 

Supr~..·n1e l\1urt L1fthe applicant's individual case, arrived at on 16.12.1997, 

will have to be taken into account by the Bench which decides that O.A. 
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··(_)I Ji · In the instant case. the applicant and his three co-petitioners who 
I 

were :respondents 5 to 8 before the Hon 'ble Apex Court were then reverted to 

their ~ubstantiw Group 'D' posts of ASM/KH in their pay scales of Rs. 2550-
1 

3200 and Rs. 2750-4400 by the orders dated 25.5.1998, issued through 
. : 

.-\nne\.R/2 or this O.A.. in obedience of the orders of the Hon'ble Supreme 

C9uri dated 16.12.1997, as was mentioned in Para 4 above also." 

··c32). However, the subsequent events intervened, and the applicant 

and ~thers had immediately filed another fresh O.A. No. 140/1998 against 

their i orders of reversion, )hich was disposed ~f by the Tribunal on 

\ 12.0G!.I998 in view of the c!Jar-cut directions of'tne Hon'ble.Apex Court. 
• I -' ' • 

I • • . . . 

The applicant (and his other three friends) then went to the Hon'ble Rajasthan 
I ··~· - - .. - - - -

High :court. Jodhpur. in a Writ. Petition, arid somehow, in-spite. of the 1-Ion'ble 

·-Apex Court's clear cut judgment by an interim order passed in the Writ 
I : ' • 

Petitibn on 19.06.1998, the Hon'ble High Court stayed the operation of the 
I . 

orderior re\·ersion dated 25.05.1998 Annexure R/2, "subject to the condition 
i ! 
I ; , 

that i petitioners shall continue to work as ad hoc basis till duly selected 
I 

candidates are available, and the rights and interest of the selected panel of 
I . 

the candidates for the year 1982-83 shall not be adversely affected", (as cited 
I •· 

in Aiinexure.R/3). In compliance of this interim order of the Hon'ble High 

Court:. once again the respondents issued orders on 05.08.1998 to utilize the 
i 

sen ides or the applicant (and his three friends) as ad hoc TCs in Grade Rs. 
I 

3050J4590. till selected hands were available." 

"(33)j From a combined reading of Annex.R/2 dated 25.05.199S, and 

Ani:1elx.R/3. in which reference has been made to the above sequence of 
I 

events. it is clear that atleast for a period of about 2 !lz months from 
. I 

25.05.1998 to 04.08.1998. prior to the issuance of the orders dated 05.08.1998 
I . -
I c 

in obedience of the interim 01:ders of the Hon'ble High Court; the applicant 

(and bis three friends) were working in their substantive Group 'DJosts of 
-~-

::~_ 
ASM/KI-!, and were not working even as ad hoc TC I TTE." 

"(34 )Thus there is a clear cut break even in the period of ad hoc appointment 

of th~ applicant as TC in the Grade 3050-4590. Aggrieved even by this order 

dated 05.08.1998. the applicant (and his three other similarly situated 
( 

rrien~is) tiled a Contempt Petition No. 238/98 before the Hon'ble High Court 
i 

L)f Rajasthan. against the order dated 05.08.1998. However, the Hon'ble High 
i . 

Court of Rajasthan at .Jodhpur, vide its order dated 17.08.2001, finally 

disp~sed or the ~:rit Petition No. 197011998, in which the interim orders dated 

l .­
-~_ ~-

J 

I 
I 
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19.ll6.1lJ9X hGd been passed. and also the Contempt ·retition No. 23811998, 

with the directions that 

··we make it cl~ar that the petitioners are allowtd to 

continue in service on ap bx TTE Grade 4000-6000 with salary 

of Rs. 4300/- each, till selected empanelled candidates on the 

post ofTTE GradeRs. 4000-6000 are available". 

"(35) This wGs done by the Hon'ble High Court perhaps only because in the 

meanwhile. the case of the applicant and other three persons, had been 

referred to the HeGdquarters Office, a:1d the Northern Railway Headquarters 

had. through their letter dated 06.12.2000, directed as follows :-

"The adhoc TC's should first be placed as TTE gr. 4000-
6000 as per the HC judgment i:1 CW petition no. 1970/98. Ti:ey 
should be utilized as such, till empanelled candidates for the post 
are aYailable. On the posting ot empanelled candidates the adhoc 
TT~·s should be reverted to their original group 'D' post." 

r . \.~ C.-·· ·••. .~ , ~ 

1. ~'., __ : ~;:-~(::~/of the Hon'bk High Court of Rajasthan at Jodhpur dated 17.08.2001 in toto, 

i 
I . 
I 

~~i?Jl~i-iJ __ ,-::1·'' and through Annc:-;.R/3 dated 21.12.2001, the applicant (along with his three 
~-,_,.,·.~· 

~..._,__,_,.... other similarly situated colleagues) v·as again directed to be reverted to his 

s~tbstantive Group ·o· post of :ASM/KH in the grade of Rs. 2550-3200. 

Therefore. another break in the ac1 hoc appointment of the applicant as TC was 

brought about w.e.f. 21.12.2001, in obedience of the orders of the Hon'ble 

High Court of Rajasthan this time.'· 

"(3 7) However. the applicant and the three others took-up this matter this 

time through their staff organiz<ltions and Unions, and the respondents 

buckled under this pressure, and tflrough Northern Railway H.Q. letter dated 

8.1.2002. it \\·as directed that the orders of reversion issued through Annex. 

R/3 dated 21.12.2001. in obedience of the orders of Hon'ble Rajasthan High 

Cnurt. may bL· hL·Id in <lbcyance t1L the issue is finally decided iri the next 

PN!vl lvleeting of N.R.M.U. at Ger,•.:ral Manager's level. Accordingly, their 

reversion orders issued in obedience of the orders of Hon'ble Rajasthan High 

CoL1rt were kept in abeyance by an •c,ffice order of the D.R.M. Office, Bikaner 

DiYision dated 23.0 1.2002." 

e~(38) HO\\·eyer. there was a break in the ad hoc appointmentofthe applicant 

pnd the three l1thcr persons) as TC/TTE w.e.f. 21.12.2001 f01~ .one month and 

t:n1 days .. t·i 1-1 t·he ·issuance of the letter keeping the reversion orders in 

abeyance. This was the second break in the continuity of the ad hoc 

appointment of the applicant as~ TC, both the breaks being under the orders 
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I 

of the' l-lon'ble Supreme Corut,and the Hon'ble ·Rajasthan High Cou11, 

r~speqively."' 
I 

··(39) i Thereafter. the case of' the applicant was considered at the next 
• 1 I• 

meetitig of the PNM. and the N:orthern Railway Headquarters Office informed 
' '· 

through their letter dated 4. 7.2002 as follows :-
~~ i 

i 

'·The case of adhoc TC's was discussed in the PNM vide item 
No.33/0 I with NRMU held on 23/29.5.2002, it was agreed that 
keeping in view their long years of working as adhoc TC they 
may be allowed to appear (if eligible) in the next selection ofTC 
which should be arranged as early as possible, Depending upon 
the final out come of this selection of TC, they may be allowed 
to continue as TC (if they happen to be placed on the panel) else 
they may be reverted as Group 'D' forth-with no further time 
what so ever being given to them to further continue as adhoc 
TC. 

'·(-tO) • Accordingly. through Annex.R/4 dated 13.7.2002, the applicant who 

\Yas wbrking as ad hoc TTE, was reverted for the third tim~; and this time he 
. I 

\\·as posted as TC on ad hoc basis, through orders dated 13.07.2002 till the 

final o'utcome of the process of selection. Thereafter, as we have already 
i ' 

noted qbo\·e. the applicant yet again failed in the selection of the year 2005, in 

· rc:-spect ,)r \\·hich 0!-\ No. 285/2009 has been filed by the applicant separately, 
I 

and th
1

~.:'n he:- \\as subsequently selected and substantively appointed only 

against the panel or 2007- 2008, through the panel declared o.n 23.01.2008, 

following which he was appoit~ted in substantive capacity as TC through letter 
-~ . 

dated 1'4.05.2008." . l 

"(41) i Therefore. there having been two breaks even in the continuity of the 

applicqnt's ad hoc promotion as TC, firstly due to orde:rs or'the Hon'ble 
I 

Supreme Court. and secondly due to the orders ·of the .Hon~ble Rajasth-an 
i. ·--·.- ---. 

High <=:ourt. the only date from which the continuity of his ad hoc 

appointment as TC/TTE can be discerned and elucidated from the records is 

from the date of 23.01.2002, the date when his second reversion order was 
' 

kc>pt in' abeyance. in accordance with the directions of the Headquarters Office 

ofNorthern Railway, New Delhi issued on 08.01.2002." 

d,3 . 'It was rurther noted in that order as follows:-
J .... _ 

In the case cited by the learned counsel for the applicant; it is 

seen; that in the case of Dir~ct Recruit Class-II Engineering Officers 

Assotiation Vs. Stat
1

e of Maharashtra and Ors. (supra) the Hon'bl.e 

Supreme C\1urt has stated in Para 13 and Para 47 of the judgment as 

"13 .................... The principle for deciding inter se seniority has to 
conform to the principies of equality spelt out by Articles 14 and 16. 
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' ··rr an appointment is made by way of stop-gap arrangement, without 
considering the claims of all the eligible available persons and without 
following the rules of a;Jpointment, the experience on such 
appointment caimot be eqtnted with the experience of- '' regular 
appointee. because of the qualitative difference in the appointment. To 
equate the two would be to t!·eat two unequals as equal which would 
violate the equality clause. But if the appointment is made after 
considering the claims 9( a:l eligible candidates and the appointee 
continues in the post ljnint~·~rruptedly till the regularizatLm of his 

· service in accordance '-'*ith i:he rules made for reguJar S'Jbstantive 
appointments, there is no reason to exclude the ofticJating :::ervice for 
purpose of seniority ................................. " 

"4 7. (A)Once an incumber.t !.S appointed to a post according to rule, 
his seniority has to be count:!d from the date of his appointment and 
not according to the date of h:s confirmation. 

The corollary of the above ru~e is th_at "where the initial appc.•intment is 
Only ad hoc and not acccrding to rules and made as f; stop-gap 
arrangement. the officiation in such post cannot be taken iP..to account 
for considering the seniority". 

(B) If the initial appointment is not made by following the 
procedure laid dow~ by the rules but the appointee continues in 
the post uninterruptedly till the regularization of his service in 
accordance with the rules, the period of officiating service will 
be counted." 

(C) 
(D) 
(E) 
(F) 
(G) 
(H) 
(!) 
(J) 
(K)" 

"( 44) Learned counsel for the applicant tried to emphasize on paragraph 4 7 

(B) of the judgment, while we see that in the instant case, the initial 

appointment of the applicant v.2 s only on an ad hoc basis, and not according to 

rules. and was made only as a stop gap arrangement, and therefore the 

directions of the Hon'ble Supr~me court in Para 47 (A) of the judgment are i 

l more applicable to the instant case, and it is apparent that any such officiation 

I on ad-hoc basis cannot be taken into account_for considering the seniority." 

r .. -l 5. In I he case o fOr. Chandra .[' rakash (supra) tl1e issue of seniority of doctors 

i. seb:ted as per rules in the year 1972, or in 1977, or 1978 or 1979, was in issue, . L' 
" \: even though they had nbt been issued with any formal orders of appointment. 

! 

-~-...,t~(i;)~~a~a·o;;,-~...,-. __ __{)-..~---' _ .s 1_11~~he petitioners in that case had been initiil~ly ap~oint"9 .temporarily 
"!! 

'·•1 
-~1 
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agai1~st substantive vacancies, they possesseq the requisite qualification for 

being substantively appointed, and were continuing to serve uninterruptedly, 

and ~vere enjoying all benefits of regular service, it was ordered by the Hon'ble 

Apd Court that computation of the seniority from the date of initial 
I ~ . '!• 

appqintment was not illegal:; ~nd that the petitioners cannot be treated as adhoc 

app~intees. to be regularize~'' later by an appointment letter, after selection, and 

completion of the period ~f probation. In the instant case, the applicant has 

come to possess the requisite qualification for his promotion by passing the 

selection test only in the year ·2008, and he was not granted substantive 
! 

appointment against any vacant lien all through the period of his intermittent 

adhqc appointment, and he was not enjoying benefits of regular service. 

Therefore. the benefit of this judgment of the Hon'ble Apex Court cannot be 

made applicable to the applicant of the present OA." .... ~ 
' . I 

··46. In the case of Baleshwar Das and others (supra) it is seen that it was helc:f 

that i when Engineers are appointed to temporary posts, but after they fulfill all 

the !tests for regular appointment, and consultat!on with the Public Service 

Commission is held, they may then be held to have been appointed in 
I 

sub~tantive capacity. It was· held by the Hon'ble Apex Court that merely 

beduse the person is in a ten;porary appointment, it c~nnot necessarily be said 
! 

that' he is not substantively. appointed, if he already fulfils the necessary 

conditions for regular appdintment, and has completed his probation in 
I \. ' 

con~ultation with the Public· Service Commission etc. It was, therefore, further 

hel9 that the point from wj1ich the service has· to be counted is the date of 

commencement of the officiating service,. though :such appointees might not 

have secured permanent appointment in the beginnjng, and irl:. ... that sen'se may 
• I ). '\ •.: • ~ ' 

'stilt' be considered to be temporary, put who, for al,l.Ot~er purposes, haye been 

reg{!lari'zed 'and are fit to be absorbed into permanent psofs-'as and when such 

per(11anent posts are vacant. In the instant OA, it is quite clear that the applicant 

had only been appointed on adhoc basis by way of stop gap arrilngement, and 
' ~- . 

did, not possess the requisite qualification for substantive promotion 'by ~~-iqg 

the departmental examination till the year 2008, and, therefore, the benefit of 

thi~ judgment also cannot be made available to the applicant, as prayed for by 

the. learned counsel for the applicant." 
' ( ··--

: ~ I"' It "\vas further considered in that case as follows: 
(7'.'\. . 

'"(4
1

8) In reply, during his arguments, the learned counsel for the 
I 

respondents had relied upon the aforesaid nine cases. It is seen that in the case 

of State of Uttaranchal Vs. Diriesh Kumar Sharma (supra) the Hon'ble Supreme 
I •• ,, 
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; Court was considering a case of seniority,, and the date of substantive 

· appointment in a post. It was held by the Hon'ble ~upreme Court that senio,rity 

C~nnot be t'eckoned from the date Of OCCUrreh~e of Vacancv in 'the LaSt, even if . ·.·' . . "' .. 
0 ' 

. the ~anclidate was eligible for promotion when the promotional post had Hillen 

. 1vacant at an earlier date. It ~as .held that. for.· the s.cike. ~f~tartihg the cl~ck of 
~;· ~··. -~ - :_·-~- _2' .''· :-·-_;,... ..... _:.~ 

'<::::seniority, the seniority can be .rec}~O'ned only:from:;tl}e:.,.'date .of substanfive 
' .:--. .... - .. ., . - . ''( ·- ' . . .... ~ . 

l t appointment against the ~~id vkcant post ~~der the relevant ~l~s, and cannot be 
; : t'f:· . . . ' 

'' deemed to operate retrospectife!y from the date of occurrence of the vacancy. 
. ; ' ·. -

. It was further held that the right to constitute selection committee for selection 

., 

against the vacancies which1 had aiisen vested in the Government, which had, 

after adopting due procedure for selection; substantively appointed the said 

Dinesh Kumar Sharma to the promotional post on a later date. He was then 

held to be having no right to claim pro~otion and seniority from an earlier date 
]1,' ! . . ' 

when the vacancy had arisen, just because the Government had noi: constitl)ted 

the selection committee for some time. It. was further held that substantive 

appointment is one which is made upon selection as per rules or executive 

·:' instructions. •· 

In the instant case, it is seen that the applicant herein has b:een 

substantively appointed to the post of a TC for the first time in the year 2008, 

.·through Annex.A/15 dated 23.01.2(:08, after he had passed the writlen test held 

on 11.08.2007 for selection to the post ofTC GradeRs. 3050-4590, against' the 

16 and 213'd promotee quota in the commercial department. Therefor~:' it 

' · appears that prior to his subst~ntive appointment as TC, following the panel 

' declared on 23.01.2008 Anne~\A/15, any service rendered by' the applica11;t in 
y ' 

the past as TC appointed onlY,' on ad hoc basis, cannot be counted towards his 
: ! 

· seniority whatsoever." i.: · , 

""(50) In the case of Utranchal Forest Rangers Association (Direct 
i 

Recruits) and Ors. (Supra), again· the Hon'ble Supreme Court had held :~hat 

even when considering determination of seniority in between direct recruits :and 

. ~ 0 
promotees, seniority has to be· given only from the date of substantive 

.--,~·' 

appointment. In that case, when direct recruitments were made, the promo
1

tees 

were not borne on the cadre, and therefore they could not ·have been pl~ced 

senior to the direct recruits in the combined seniority list. It was further held by 
;'' < 

·the Hon 'ble Supreme Court that when promotions in excess of quota are given 

' on an ad hoc basis. seniority cannot be given to promotees on the basis of such 

ad hoc promotions. Therefore, it appears that the claim of the present applicant 

·;. 
1 
:. 

. ' 
-------------------------- -- __ L'_;_ ---------------- --=----
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in resp~ct of his ad hoc servic·~ prior to his suqst~ntive ·appointment as T.C. 
' . 

cannot :give rise to any claim ofseniority in his case." 

"51. Ir\ the case of Jagdish Chand Patnaik Vs. State of Orissa (supra), the 

Hon 'bl~ Supreme Court had l~id down the law in regard to seniority .of officers 

in bet\Wen those recruited by :p1jomotion, and those who had joined by the direct 

' recruitment during the same year, and it was held that recruitment takes place 

· onlv when the formal ordet of appointment is· issued and noi when the 
I • . 

recruit~11ent process is initiated. In,ihe instant case the applicant has been put in 

the pai1e I through Annex.Ail.S ori: 23.01.2008, and the final order for his 
I : " • 

. promoiion in substantive capacity has been, issued subsequently, though the 

writte1; test had been held on 11.0.8.2007. Therefore, the applicant's claim for 

seniority on the basis of his substantive appointment can arise only from the 
i . 

date when he was empanelled on 23.'01.2.008 through Annex.A/15." 

· orders. rri ving promotion with· retrospective effect were termed to be arbitrary, 

illerral' and violative of the law: The facts of !his case are notdirectly applicable 

to the, case of the present applicant, except to the extent that no retrospective 

effect going behind the date of substantive promotion can be given effect to in 
I ~ 

his case also." 

"53. In the case of Swapan Kurriar Pal and Ors. Vs. Samitabhar Chakraborty 

and Ors. (supra). it was a cas¢ of interse seniority among promotees in between 

those who had come through ~he limited competitive departmental examination, 

and those who had been promote.d on the basis of seniority-cum-merit. It was 

held pY the Hon'ble Supreme Court that in terms of Para 302 of the IREM Vol. 

I 1989 Edition. the seniority c~m be fixed onlv from the date of regular 

pron1otion. after regular selection by due process, and any period of ad hoc 

pr0111otion 
I 

. , h 

preceding that date would riot count towards· seniodty.\'JI'ln J.his . .· .~ 

;partibular case, the present appli~ant ha~ been empari~l.led cifter fegular sel~ction 
• , I • -- • • :i ~ : -.. , . ~ . , . 

by due process, after his having passed the. written t~st ~eld: qnll.08.2007~~·bnly 
-:~-. . . ·- ., -

by Am1ex.Ail5 on 23 101.2008. Therefore; his entitlement for. seniority would 

date only from the date of his empanelment, and the period of his ad hoc 
I , .:. ' L• , 

prori1otion preceding that would not count towards his seniority." 

: It was further observed in that case in case of Shri Mishri Babu, which is 

the ca~e dr the other two applicants also, that though they had all been reverted twice, 

... i 

.) 
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from their ad-hoc promotions, once '-l;JOn orders of the .Hon'ble Suveme Court, and 
. . ' 

the second time upon the orders of 1he Hon'ble Rajasthan High Court, they had a 

cohtinuity of' appointment in Group ''D'. and noting that, it was obs::rved in that case 

;asfo'llows: 
' 'i· 

I 
I 

h ~-c::::-~:'· 
~~~·:~!:; c,. 

u;'· .r ~:,;:i.~~~~i.~!i f ~ ::~:!! l 
il.. < jJ 
I,'; :; j.j;'.: il 

J 
f 

I 
\ 

i 

I 
I 
I 
! 
! 

\~~;>>·:f 

' ( 
~-

\_ 
J 

''(57). ,,, ... )I). this context, it is·. seen. that' in -the' instant case, ;"the 
i -. 

regularization of the applicant against the post of TC was after two breaks in 

the continuity of his ad-hoc app·Jintment as TC, one after the orders of the 

Hon 'ble Supreme Court, ancj another after the orders of the Hon'ble High 

Court, as already discussed above also. But, in the case of C!tief of Naval 

Staff and Anr. V s. G. Go pal ):(:·ishna Pillai and Ors. : (1996)J SCC 521 it 

was held by the Hon 'ble Supreme Court that ad hoc appointment without 

selectiou by a regularly constitu-ted selection body, even thougi1 it may have 

been un-interruptedly followed hy regularization in the same post, would not 

coLi~! towards seniority. The law as laid down by the Hon'ble Supreme 

Court in this case would squarely affect the case of the applicant, even though 

his ad hoc appointment as TC was not uninterrupted, and there were two 

breaks in such ad-hoc appointment till his selection for regularization in the 

same post by Annex.A/15 dated 23.01.2008. 

"(58). Lastly, in the c~se of Sate of Bihar and· Ors. Vs. Bateshwar 

Sharma :(1997) 4 SCC 424, the Hon'ble Supreme Court had ::eld that when 

an employee is initially declared unfit for regular promotion, but he is granted 

promotion subsequently, the," seniority has to be determined with reference to 

the date of regular promotioh, and not from the date of his ad hoc promotion 

earlier. The facts of this case would hit the case of the applicant squarely, 

because in the instant case also the applicant had failed twice in the selection 

earlier, and had succeeded only in the selection held in 2007-2008, and was 

em panelled through Annex.A/15 dated 23.01.2008, and therefore, even then, 

in the absence of his having or gaining any legal or prescriptive right earlier, 

the benefit of seniority can be provided to him only with reference to the date 

ofhis regular promotion after his empanelment on 23.01.2008, and not from 

the date of his ad hoc promotiq1 earlier, even if such ad hoc promotion may 

have been continuous for a !ong time period, which was not so in the 

applicant's case, where there were at lest two breaks in the period of his 
( 

earlier ad-hoc appointment as TC. 

"(59). In the restilt, in- response to the legal issue framed by us in 

f"""'-lOb _Q.. ___ _ 

paragraph 13 ante, it is apparei"!t that the ad-hoc promotion. gi''lnted earlier to 

the applicant without his passing the selection as per rules was only by way of 

- :I 
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stop gap arrangement, and by applying the cas.e law as laid down by the 

Hon 'ble Supreme Court in the above discussed cases, it is held that no benefit 
i • 

of past service of such adhoc stop gap appointme~t of the applicant can be 

made a&nissible to him. 
I 

"(60). Further, the applicant had raised a legal issue that Para 180 of the 
I . . 

!REM, \;Vhich is a special rule .(or the promotion of Group 'D' staff to Group 

'C' category. should prevail· over the general rule. for seniority being 

. determined. as laid down in P~ra 320 of the !REM, as a general rule cannot 
. a 

prevail 0ver a special rule. H9wever, in this case, the benefit of Para 180 of 

the !REM also cannot be made available to the applicant, as Para 180 applies 

to the p~·oper procedure for selection for promotion of Group 'D' officials to 
I 

group '\=' posts. and the applicant herein has been able to cross the hurdle of 

passing' the departmental examination only in the year 2008. Therefore, the 
I ~ 

benefit of Para 180 of IREM would be available to the applicant only in the 

year 20
1

08. and as on that date, as has been clarified above, he had been in 

continuous and uninterrupted adhoc employment as TC only from the period 
I 

from 23.1.2002 onwards, when, after having been reverted twice earlier, due 

to the pressure of Unions, he was once again appointed in adhoc capacity as 

TC. at~d continued thereafter as such till the date of his passing the 

(kpart1l1ental e:-\amination in 2008. 
I 

I IH the instant cases, it is seen that some of the opposite party private 

respondents we~1e held to be senior to the three applicants herein in the impugned selection 

I ;. 

panel notified oh 6.9.2005 only on the gasis that they were holding higher posts in higher 

pay scale in their substantive Group 'D{ appointments than the three applicants before us. 

The respondent's have dismissed the issue of applicability of the clarification issued by 

them to DRM Northern Railway, Ambala Cantt., through Annexure.A8 dated 19.6.2003, 

~ ,., .. 
by stating that :the clarification given therein that Group D' in grade Rs. 261 0-35L'.ft:"~r 

Gatemen and Group ·D· for Callmen Rs. 2550-3200 will be treated as. equivalent/at par, 

. ! . . - .: 

was applicable only for the purpose of Ambala Division, and not for other places But, it is 

. '; . : { ·- - ) . . ;_ ' ·. . . 
seen 'that in ·this Division also. the Respondents have applied/utilized such equivalence in 

. . -~ •.-:· ·' 

the case of Y '?unis All'.- Also it is seen in the present O.As that the ·applicant of OA 

285/2009 Shri: Mishri Babu had joined. \n substantive capacity as Group 'D' Electric 
~-L.....L.-J-__ 
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Khalasi with effect from 24.6.1977 in the pay scale Rs. 2550/3200, Sliri Rameshwar 

Kachhwaha. the applicant of OA 283/2009, had joined Railway services as Group 'D' 

Loco Khalasi in grade Rs. 2550 - 3200 w(th effect from 1.8.75, an6 Shri H.K.Sharma, 

the applicant of OA 284/2009, had joined as Group 'D' Loco Khalasi ir: ~he pay scale of 

Rs. 2550-3200 with effect from 8.8.76. 

As has been clarified by this Bench already in paragraph No.60 of the 

!.. judgment in OA 32/2009. as reproduced above, Para 180 of IREM applies :•.s a special rule 

I 

t
l- for the promotions of Group 'D' to Group 'C' category whenever the proper procedure for 
~ : . 

~·-;:;:~":::::·~ selection for promotion of Group 'Dt' officials to Group C posts is being =followed. 

/./~:1:\~"t!;·:: .:;·-<:·.~~.. . l / ,~~:;t::~~:~::-~.J' :_., . Ti~erefore. the -~enefit of para 180 of niEM woulq have to be made applicable to the three 

'. . ;:\.~\ ':-,.,.·..... ; 
..._ ~!)J __ c ~-- applicants of these OAs. Also. if thei1:, cases had been considered to be covered by the 

I '. · . ,; .. ,>~)i,::?~i ,\i~)ar ion dated I 9. 6.2 00 3 in Anenx ure.A/8, as issued to the D RM, Am bala Canti. by 

. \~t \)<;<., ... ~~orthem Railway, Headquarters, New Delhi, and as applied in this Division also 

\ '~§:....-;arlier in the case ofYounis Ali, if any of the private respondents R4 to R.11 were in the 

i. 
pay scale of Rs. 2610-3540 applicable for,(J:ltemen which has been held to he equivalent to 

their substantive pay scale of Rs. 2550-3200, and, as has been stated ebove, since the 

three applicants before us had entered equivalent/at par pay scale of Rs. 2550-3200 from 

the dates as indicated above against their name i.e., with effect from 24.6.73 in case of 

ivlishri Babu. and with effect from 1.8.75 in case of Rameshwar Kachwaha, and with effect 

' . 
' . 'l __._. from 8.8.76 in the case of Hari Kishan Shmma, the benefit of their contim''JUS substantive 

appointh1ent in that pay scale of Group 'D' equivalent/at par with the pay scale of Rs. 

2610-3540 ought to have been granted to them by the respondents, si11ce the selection 
·: .-.. ., ' .. 

_-~notified through Annexure A/2 dated 2,6.7.2004 was regular se'lectionJron1 Group 'D' to : ·._. . . . 

,·. Group 'C', for which Para 180 of IREM was applicable. 

Therefore, the above three OAs are allowed in part, and the first of the three 
( 

alternati~e prayers. made in exactly. similar words by the three applicants, is allowed in 

respect of three applicants before us, anci the respondents are directed to modify the 

l· . A impugned panel announced through Annexure.A/1 dated 6.9.2005, after taking into 
- !.; ....__...,_..J..U....l... __ _ 

( 
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I 

account] the substantive capacity Gtoup 'D appointments· of the appiicants in the pay scale I ,_ 

Rs. 25)Q.J200 to be equal to that of substantive appoihtment of any of the private 
I • • -- • • - • -

respond~n ts in the equivalent/at par pay scale of Rs. 26! o: ~ ~40, 'as w~ .refuse to accept the 
. . ' - ' : . ~ .. 

argumenf adv~.n~ecj_ 9x .the respondents that what was a go"od instruction for DRM, Ambala ·.. . :. . . . . ·. -~ ( .. : .. 
I • • ,• 

' 

Cantt;is pot a good instruction for DRM, Bikaner. 
' 

Respondents shall examine the candidature of these three applicants as against the I 
I 

didatufe of all the eight private Respondents included in the impugned panel dated 
! . 

:9.2005. , and P"'' a reasoned and speaking order, giving due weightage to the absolute 
I .. 

equivalen'e of the applicants vis-a-vis the private respondents in the pay scales of Rs. 

2 5 50-J 2 Odi and the equivalent/at par pay scale .of Rs. 261 0/3 540. {III the O.A.s are alloye.(l,t:c 

to the exterH as above. with no order as to costs. I 

n 
·-· _scJ,_ 

Dated this the2l.slday of M?r~h, 2C! 2 
-~ "\ .... \ ---- -·-:~-- ----------- - . -· -~- -- -· . 

SUDHIR KUMA-~R---­
ADMINSITRA T!VE MEMBER 

~sd--
u JUsTICEs. c. SHARMA .2 

JUDICIAL MEMBER 
f'fJ.\' 
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