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HON'BLE MR. JUSTICE S.C. SHARMA, JUDICIAL MEMBER
- HON'BLE MR. SUDHIR KUMAR, ADMINISTRA TIVE MEMBER

04 385/2009

>,

Nishri Babu Sfo Stiri Khem Chand

© . Rig Hari Bhawan. Big Jasolai.

) ¥ ‘k\dln Outer Signal. Bikaner.Rajasthan
’11 sently working as adhoc TTE in Bikaner _

I?J ision. HQ NW Railways a Bikaner. ...Applicant
(f —.

By Advocate MU Kuldeep Mathur)

\'s.

1 Union of India. through the General Manager,
North Western Railway. | leadquarter Office,
Jaipur. Rajasthan.

3 The Divisional Railway Manager. )
North Western Railway. Bikaner. Rajasthan.

3 The Divisional Pérsonnel Officer.
North Western Railway. Bikaner.
Rajasthan.

4. Shri Rajendra Kumar $/0 Shri Bhanwar Lal
Presently working as Ticket Collector,
Bikangg. Rajasthan.

y" 5 Shri Nawal Kishore S/o Shri Hardwari Lal.
Presently working s Ticket Collector,
o Hanumangarh. Rajasthan (ddeleted vide order in MA 76/2011 dated 12.5.2011)

6. Shri Rajendra Kumar S/0 Shri Santu Ram,
Presently working as Tieket Collector.

C o Chiel lnspector dicket CUTE). Ratangarh
District. Churu. Rajasthan.
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7. Shri Roop Chand S/o Shri Daulat Ram,
Presently working as Ticket Colelctor,
Bikaner. Fajasthan (delered vide order in M4 76/2011 dated ]2, 3.2011)

8. Shri Umed Kumar S/o Shri Puran Mal,
Presently working as Ticker Collector.,
Churu. Rajasthan.

Co

: |
9. Shri Shvam|Lal S/o Shri Nanag Ram,
Presently working as Ticket Collector,
Clo Chiet‘lnsp:ector Ticekt (TCR)
Station Superintendent. Bikaner.

\

10. Shri Ghisa Ram S0 'Shii ram Lal

Present]y working as Ticket Collector. !

C o Station Superintendent (Head 'l'C).Srigzmgunugar. _ k
| ,

\

L Shri Younis Ali $/0 Shri Abdu] Wahid,

Presently: \\'orkiing as Ticket Collector,

TBikaner. Rujastl‘mn. ....Respondents

L
SO

By advocate My Manoj Bhandari forR. 1 to 3)
(D) ‘ )

|

aﬁ None for others.
S
)‘E\{f.’ 8372009

e

\
1<
e |

o|[Rameshwar Kachhawa S/o Shri Suraj Mal,

“IR7o Mohalla Km['ian. Near Kasturba School.

Gajne Road. Bik‘;mcr. Rajasthan '

resently working as adhoe TTE in Bikaner Division,

1Q.NW Railways, Bikaner. -..Applicant

Eave el L

By Advocate My, Kuldeep Mathur) . -

Vs,

|-
- Union of India through the General Manager,
North Western R¢ ilway. Headquarter Office, 3
Jaipur. Rajasthan| ol |
[ .
. The Divisional Railway Manager,
lorth Western Rn‘il\\*ay. Bikaner, Rajasthan.

(9]

t
T~ et er . T 3 pecs \ Y v aye
he Ql\ isional ;! usonng.l Officer. =
orth Western Rajlway. Bikaner, o X
ajasthan, ‘
|

Ze 7 22

Shri Rajj@ndrzi‘f\'}umar S/o Shri Bhanwar La]
esently working as Ticket Collector,

. | ‘
Kaner, Rn_umhnq. .

% O+

i .
S.Shri Nawal l\'ishim'c S0 Shri Hardwari Lal,
Priesently working s Ticket Collector,

N Hanumangarh., Ra_ihslhzm (deleted vide order in MA. 7472011 dated 12 3.2011)




6. Shri Rajendra Kumar S/o Shri Santu Ram,
Presently working as Ticket Collector,

C/o Chief Inspector Ticket (TTE). Ratangarh
District. Churu. Rajasthan.

7. Shri Roop Chand S/o Shri Daulat Ram,
Presently working as Ticket Colelctor,

8. Shri Umed Kumar S/o Shri Puran Mal,
Presently working as Ticket Collector,
Churu. Rajasthan.

9. Shri Shvam Lal S/0 Shri Nanag Ram,
Presently working as Ticket Collector,

i (0 Chiel Inspector Ticekt (TCR)

by \\l ation Superintendent. Bikaner.

0 Shri Ghisa Ram S/o Shll ram Lal

resently working as Ticket Collector,
1k Station Superintendent (Head TC),Sriganganagar.
5!

gl Shri Younis Ali S/o Shri Abdul Wahid,
_ '\j_;f}‘Presently working as Ticket Collector,
-~ Bikaner. Rajasthan.

(By Advocate Mr. Manoj Bhandari for R.1to3)
None for others

0\ 284/2009

Hari Kishan Sharma S/o Shri Khyali Ram

R/o Sector 12 L. House No.110.

Behind Bachni Devi Hospital. Hanumangarh,
Rajasthan

Presently working as adhoc TT in Bikaner
Division: HQ NW Railways at Shri Ganganagar.

(Bv Advocate Mr. Kuldeep Mathur)

Vs.
7‘ . ~ .
| Union of India. through the General Manager,
~ North Western Railway. Headquarter Office,
Jaipur. Rajasthan.,

|

|

| 2. The Divisional Railway Manager.

! North Western Railway. Bikaner. Rajasthan.

3. The Divistonal Personnel Oftieer.
North Western Railway. Bikaner.
Rajasthan.

e INLL

Bikaner. Rajasthan (deleted vide order in MA 74/2011 dated 12.5.2011)
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N
750\

..Respondents

..Applicant :

.
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4. Shri Rajendra Kumar S/o Shii Bhanwar Lal
Presently working as Ticket Collector,
Bikaner. R am:than

5. Shri Nawal I\lshom S/o Shri Hardwari Lal,
Presently w okau s Ticket Collector,
Hanumangarh. Ramsthan (deleted wa’e order in MA 75/2011 dated 12.5. 2011)

6. Shri Ralendm Kumar S/o Shri Santu Ram,
Presently \\ml\mw as Ticket Collector.

C/o Chief Inspectox Ticket (TTE), Ratangarh
District. Churu.’ Rajasthan.

Presently \\ml\mg as licket Coleletor,

1 Bikaner. quusllean (deleted vide order in MA 75/201 Idated 12.5.201 1)

8. Shri Umed Kumar S/o Shri Puran Mal,
Presently working as Ticket Collector., .
Churu. Rajasthan,

:2 Shri Shyam Lal S0 Shri Nanag Ram.,
P\he\eml\ working as Ticket Collector.

(?"Chlel Inspector Ticekt (TCR)

]
H

’O. Shri Ghlbﬂ R'lm S/o Shri ram Lal

G
\‘l.jlon \unumundun Bikaner.

£ PlLbLll[l\ W 011\111“ as Ticket Collector.,

C/o Station Supumtt.ndun (Head TC), Snuanganagar. '

I1. Shr r\'ounis .«\Ii S70 Shri Abdul Wahid,
Presently working as Ticket Collector,
Bikaner. Rajasthan. - Respondenls

(By Advocate \41 Manol Bhandm for R.1t03)
\'om for others

| | ORDER

Per: Hon'ble Mr. Sudhir K umar, Administrative Member

These three cases being similar in nature were heard and reserved. for orders
~ : ~ . . . . :3“

ogether. but. tor the sake of convenience, since in the case of the applicant of QA

285/2009 Shri Mishri Babu. another one of his OA 32/2009 has separately been decided

recently. that case is being taken to be the leading case among these three exactly similar

Fases. Tt would Be important, however. to describe in brief (he cases of the three applicants
| .

i
hetore us i these OAs,

\
!
|

|
!
|
I
|
\

7. Shri Roop Chand S/o Shri Daulat Ram. A

A
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P

OA 285/2009:

2 The applicant of this OA Shri Mishri Babu was a Group“D’ employee of the
" respondent Railways and belongs to SC community. He had joined the services of the:
railwavs with effect from 24.6.1973 as an Electric Khalasi and was subsequently posted as
ASM Khalasi with effect from 19.9.1978. Thereafter, with effect from 13.10.1983, he‘L
was assigned the duties ;)t‘ Ticket Collector (TC for short) on an ad-hoc l"Jasis, and while

working as such on ad-hoc basis. he was even granted in-charge arrangement as ad-ho¢

TTE. in the next higher grade. with effect from 24.8.1993. However, all these ad-ho¢

™

promotions of the applicant were subject 1o the condition of his passing the selection test,
RN ;

- and, his attending the PO promotion course for substantive promoticn on the post of TC.

\
Y P - !
: ,;'-.-%ﬁad applied against the notification dated 26.7.2004 inviting applications from Group

H

A

Statt for regular selection for the eight posts of TCs against 33 1/3% percent promotion

"..,-j:q';om of Group 'D') and all the eight posts of that notification were declared to l:%e

unreserved. \\'ittht any reservation for SC/STs.  The applicant herein has invoked Pal;‘a

180 of the Indian Railway Establishment Manual (IREM for short) Vol.I, 1989 Editio?n,

for submitting that the fact of his hnvingbf(%vl;tinuously working on ad-hoc basis {rom

13.10.1983 0.1.1\\';11'ds as TC was not taken into consideration while drawing the impugned

panel dated 6.9.2003. in which the name of the applicant did not appear. He had lhcrel‘c;xi*e,

praved for reliefs as tollows:

4( 8" (i¥The respondents be directed to modify the panel dated 06.09-2005 (A/1) jby
correcting the mistakes committed in formation of the panel as discussed in this OA
And ghe name of the applicant be incorporated in the panel at appropriate place:

i OR

(1) In alternate the pan;l dated 6.9.2005 (A/1) be quashed and set aside and :the

respondents be directed to conduct a fresh selection for the 8 posts of Ticket

Collector erade 3030-4390.
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s

(>

OR
(i1) ‘The respondents be directed to regularize the applicant-on his present post

keeping in view of his dot less ad hoc service of 24 years‘in the interest of
Justlce

(3)  In the Miscellaneous Application No0.201/2007, the applicant had prayed for delay,

if any, to be condoned. Since the applicant had already first sdbmltted his representation on

13.9.2005 before the respondents for seeking information regarding the result, and,

therefore.. the presentation of this MA along with OA:on 09.03.2007 was within the

‘,(»;;W@%ihteen months’ time limit prescribed for filing such OA.

h'“"*_\‘.The case filed on 09.03.2007 with diary No.99/2007 was inrrially dismissed on
2?0(?7 ‘when defects had not been removed for almost nine moths after filing his OA,
and T body was appearing for the applicant. Thereafter MA Nos 195/2009 and 196/2009
.\\'ered/ied on behalf of the applicant, and through #y order dated 15 12.2009, the MAs
:trred for condonatlon of delay. and ﬂlmg the restoratlon petltron -were - allowed and the

case was therw’ner hsted as OA 285/2009, and fixed for heanng on 19 1 2010 and the

NN PRI o,
[

hearing waé continued thereafter.

0A283/2009
5. The applicant of this OA has also made out prayers parallel to the applicant
in OA 28;/2009. He was appointed as Loco Khalasr w1th effect from 1.8.1975,
subsequently posted as Tele Peon in the yea: 1978, and was a551gnea on ad-hoc basrs'the
duties of.TC with effect from 13.10. 1983lt‘Nirile beiné such an ad-‘hoc TC;.‘he was also
granted ad- hoc TTE grade with effect from 24.8.1993, and both these ad hoc promotrons
were made | with the condition of his passmg the selecuon test for TCs and attendmg the
P6 promotion course for his substantive promotion as-TC. The apphcant of this OA had
also applied against the same not{iﬂcatidn dated 26.7.2004, inviting applications from
Group "D’ statl for the selection of eight posts of TCs against 33 1/3 rd promotion quota
of Group "D stafl. in which all the 8 posts were declared as unreserved,. without any

reservation for SC/ST. and the applicant could not find place in the panel declared on

—_— e

4
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6.9.2005. He has also wied to take shelter behind Para 180 of the IREM Vol.l 1989

edition and submitted that his past service as Group ‘D’ staff in the Commercial and

Transportation Department was not taken into consideration while forming the panel-

announced on 6.9.2005.

6. - This application was also filed in the year 2007' .by '_I::)}/{;No.%97/2007,'_'-,but

when the defe}:cts@i‘ie?émnbi‘remove‘d', and nobody was aﬁpearing for the applicant‘, the
unnumbered OA and MA filed had been dismissed for default and defects. Thereafter,
MA Nos. 191‘(2009 and 192/2009 were filed praying for restoration of the case, and
through oi'der\‘ dated 15.12.2009 passed" in these two MAs regarding the case in

D_\'.No.‘)7/2007‘, these MAs were allowed subject to removal of defects in the OA, and the

OA was restored to its original status. and was ordered to be listed on 19.1.2010.

2,
R

PThereatter. the defects were removed on 21.12.2009, and the case was registered and

_,nflﬁ};.-bered as OA 283/2009.8n the grounds discussed-in detail, he has also prayed for the

T4 MA 199/

LéF

2009 had already been restored following the order dated 15.12.2009, und

tﬁ'x’"’ough this he had prayed for condonation of delay, if any, in the interest of justice,

—

ating that he had also filed his first representation before the respondents on 13.9.2005,

and the OA was filed within time on 9.3.2007.

QA 284/2009

The applicz\lm of this OA also has come before us with exactly same set of facts and
prayers as above. He was appointed as Locc; Khalasi with effect from 8.8.1976, and was
subsequentl); poste@ as ASM Khalasi with effect from 3.2.1979, and from the sameigrade,
on 13.10.1983 he \‘\"ﬂS also assigned duties élS TC on ad-hoc basis. While working a;s such
adihoc TC. he ;vas "further assigned duties as ad-hoc TTE with effect from 24.8.1993, and
both such ad-hoc abpointments were subject to his passing the P6 promotion course, as

well as substantive selection for the post of TC. He had also applied in response to the

¢ notification dated 26.7.2004. for vacancies for selection of eight posts of TCs against
|

Srd . ) . CINe .
/3" promation quota ot Group D", However, all the eight posts were unreserved,
|

i ‘-.:/

——
—————
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9,

! without any reservation for SC/STs. His grievance arose when he was not selected in the

' ' panel declared on 6.9.2005, and is before us trying to, take shelter behind para 180 of.

IREM Volll, and has submitted that due weightage of his group ‘D’ length of service in the
Commercial and Transportation Depanment ought to have been considered and given,
which the respondents have failed to do. In the result, on the grounds to the discussed
later, he had also made the same prayers as in para 2 above:’ |

9. He had also filed an MA which had been dismissed but was later restored, and
‘ numbered as MA 200/09. through which he had prayed for condonation of delay, if any, in

,,.LL\e interest of justice. since he had also submitted his representation ‘before the respondents

on b 9.2005 and the earlier defective OA had been filed within the prescribed time of 18

mo_n:,th;ss_\,ﬁrom that date.
O

o 1% , . .

Heard these cases in detail. We have also called for and perused the other

. cohnected records. The applicants of these OA have, however\, not coma out with the full
= an,d complete facts of their cases in these OAs. Actually, the facts ‘have moved on a

‘ tangent even along lines as very briefly mentioned by applicants in their present OAs.
The facts as brought out during the arguments of the learned counsel for the official

\ Respondents can be summarized as follows: A selection to fill up 24 pots of TCs against

therein were placed in the panel of TCs vide letter dated 21.4.1983, and latggubstantively

i promotion quota was conducted in the year 1982-83, and the 19 selected employees
i
|

promoted as TCs)vide letter dated 21.5}.1983 issued by the respondents. The three

applicants, along with two other similarly piaced persons, who could not find their name

l

. \ in that panel, had field a Writ Petition before the an’bl,é Rajasthan High Court for
'i‘ , quaﬁing the entire selection proceedings. The Hon’ble High Court had passed an interim
H \v}"“k . : o ‘ ! ) R v

, 1‘3 order that if any-appointments are going to be made from within tihe panel dated 21 .4.1983,

they shall be only on ad-hoc basrs and w111 be subject to the decrsron on the Wr1t Petmon

«L.

Therefore, an order was issued by the 1espondents on 21 9. 1983/treat1ng the staff already

substantively promoted earlier by the order dated 31 .5.1983, only to be ad-hoc TCs.

5
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1. | In the Writ Petition field by Shri Ranleshwar Kachhwaha, the applicant in
OA 2837 009 before us, the Hon’ ble High Court had further passed an interim order
that ﬂve posts of TCs may be kept vacant till the dlsposal of the W.P., in order to

accommodate the cases of the five petitioners before it, in case they succeed in the

court case. Since five posts were thus required to be kept vacant for an uncertain

penod and since working hands were required, as has been submitted by the

respondents in their reply written statement it was decided by the administration to fill

up these five posts on ad-hoc basrs by engaging on ad-hoc basis those 5 writ

petmonets themselves, who had approached the Hon’ble ngh Court subject to the

final disposal of their courts cases. Accordl_ngly, orders were passed- that these 3

applicants before us. and two other similarly situated persons, were promoted on

i -purely temporary and ad-hoc basis, pending their passing selection test, and attending

t

the rele\'ant Training Course. and it was mentioned that such ad hoc arrangement wil]

'r ’ ‘

8t confer’ on them any prescriptive right to claim for such promotion in future. When

g

- dduch an order for then purely temporary and ad- hoc ba31s promotlon was passed on

I
conditions attached and with their eyes open

Jjoined such ad-hoc duties, purely on temporary ba51s knowmg about all of'-it.he“
12. When tltis Tribunal was constituted, Hon’ble High Court transferredthe cases to
this Bench of the Tribunal, and the Trrbunal ulttmately passed a common order dated
4.8.1992 m TA 128/86, TA 193/86 and TA 12/90, and directed the respondents to
conduct the selection afresh. The employees who had in the meanwhlle been already
selected and put in the panel dated 21 4. 1983, and were subsequently substantlvely\
promoted as thl\et Collectors vide letter dated 31 5 1983 felt aggrleved by such an
order of tlns Tribunal, and they filed Civil Appeals with SLPs before the Hon’ble
Supreme Co‘urt of India.

The further facts of the cases can be summarized in brief in

the best manner by quoting portions from the orders of the Hon’ ble Supreme Court

dated 16.12. 1997 in Civil Appeal No. 4486 to 88 of 1992 Mangej Singh and Ors. Vs.

——

\
\
\
‘t
|
|

17 10. 198_,‘ these three apphcants and two other smtlarly s1tuated persons thereafter~ :

=N

<

I
r




10 " OA 285/283/284 of 2009

%

UOI & Ors.. in which the three applicants herein, and one other similarly situated co-
workerwere respondents No. 5 to 8, a cony -of which judgment of the Hon’ble Apex
Court had been filed by the respondents s Annex.R/4 in OA No. 32/2009 filed by Shri

. Mishri Babus the present applicant of OA No. 285/2009:-

““The Railway Administration by a Circular of 22.7.82 invited

applications, inter alia, from: Class IV Employees of transportation and
commercial Departments for selection as ticket collectors in the Grade of
Rs. 260-400. The circular which was issued by Northern Raiiway, Bikaner
Division. set out that all regular non-technical Class IV ‘employees of
Transportation and Commerciai Department, inter alia, who have completed
three years continuous service on 11.8.82 and who can write and read
English can apply for the said posts. It further stated that to test the ability of
the employees, a written test will be held and those employees who are
successful in the test will be required to appear before the selection board
for a viva voce.
Accordingly, the applicants and respondents 5 to 8 appli)éd for the post of
ticket collector, Respondent No. 5 passed in the written examination but he
failed in the viva voce. Respondents 6 to 8 failed in the written test and were
not called for interview. The appellants qualified in the written test and were
also selected in the viva voce. They were, therefore, selected for regular
appointment. ‘

Respondents 5 to 8, however, filed a Writ Petition before the High Court
which was subsequently transferred to the Central Administrative Tribunal,
Jodhpur Bench, challenging the selection test so held. The Tribunal by its
order dated 4.8.92 set aside the selection and directed that fresh selection be
made within a period of six months as set out therein. It further gave a
direction that Respondents No. 5 to 8 as well as the appellants who were
working on the posts of ticket collector on an ad hoc basis at the time of the
Tribunal's order shall not be reverted until they are given three
opportunities to appear in the written test excluding the impugned test which
was being quashed. Hence, the appellants have filed the present appeal.,

The Tribunal has set aside the selection test on two grounds. (1) It has held
that vacancies arising from 1979 to 1982 were clubbed together and this has
caused prejudice to some candidates because, in respect of vacancies which
arose in 1979. only those who had completed three years’ service in 1979
should have completed and so on for each year upto 1982. There is,
however. no factual data on record to show how many vacancies across in
1979 and in each of the subsequent years upto 1982; and whether, and if so,
how many of the selected candidates had completed three years of service in
1979 or in any subsequent year up to 1982. In the absence of any factual
data we fail to see how the Tribunal could have held that the clubbing of

" vacancies from 1979-1982 has caused any prejudice to respondents 5 to 8.

The other ground on which the Tribunal, has set aside the selection relates to-

-the written test which was held. The Tribunal has, quoted the. letter of the
*Railway Board dated 29.11.62....... to the effect that’ the posts to which

Class 1V staff to be promoted o Class III posts should be subjected, should
be co-related to the standard of proficiency that can reasonably be




A
e e R
'

15.

I qualified for the selection. o T
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e from employees who are generally non-matriculates.
The aim of the examiners should be to assess the general suitability of the
Class 1V employees offering themselves for promotion to Class III posts
from the point of view of knowledge of English and their general standards
of intelligence. There is a subsequent letter of the Railway Board of 27.2.80
statmg that ordinarily it is not necessary to test the working knowledge of
Enghsh for such promotions for employees in Hindi speaking areas. There
is also an earlier Circular dated 24.12.79 which is issued by the Northern
Railways to the same effect. The present circular which is a subsequent
circular of the Bikaner Division of the Northern Railways dated 22.7.82
clearly requires ability to write and read English as a qualification for
promotion from Class IV to Class III posts. The policy, therefore, in relation
to the tests to be administered for promotion from Class IV to Class III has
varied from time to time,- presumably depending upon the Railway’s

" perception of their requirements. It is for the Railways to decide

qualifications relating to promotion from Class IV to Class IIl. They alone
are' the judges of their requirements relating to" employees who can be
considered for such promotions. If the Circular of 22.7.92 requires working

,l\nowledoe of English for promotion, the Tribunal cannot fault  this

requirement. Also the Tribunal was wrong in deciding that because an Essay
and a Translation were required in the written exammatlon the test was too
difficult. This again is the Tribunal’s assessment of the kind of examination
which should have been conducted. The Tribunal’s assessment cannot be
substituted for the assessment of the Railways. Clearly, a large number of
'1pp“licqms belonging to the Class IV category passed this examination and

© did qualify. If they had a better knowledge of English and better general

plOIlClCl]C) then respondents 5 t 8 who failed, the selection of better
qualified candidates cannot be failed. The appellants relied upon two

judgments of this Court : one in the case of Om Prakash Shukla Vs,

Akhilesh Kuamr Shukla (....... (SUPPL.) SCC ...iiiiiiininnn, paragraph
. ) and the other in Madan Lal Vs. State of J. & K. (1995 (3) SCC 486
(paianmph 9). They contended that since the respondents; had appeared in

" _the'examination without protest, they ¢ cannot challenge the examination only
‘because they have failed. We need not examine this question because in any
o view of the matter we do not-see any reason for faultmg the examination.

Respondents 5 to 8 had failed in the examination and were,. therefore not

Leahrred -counsel for respondents 5 to-8 has urged that respondents 5 to 8
have been working as ad hoc ticket collectors since 1983 and have been
further promoted. If the ad hoc appointment of Respondents 5'%o 8 is de-hors
the'order of the Tribunal, we are not concerned with such appointment, If,
however, their appointment is pursuant to the Tribunal’s order and is
contmued under the order of this court of 14" of September, 1992 .Eilrectmg
status quo to be mamtamed then they will have to face the consequences of

the:outcome of this lltlgatlon In any event, even if they continue in servwe‘\

as ad hoc ticket collectors they cannot get seniority over regularly selected
employees such as the appellants The appeal is, therefore, allowed with
costs and the impugned order of the Tribunal is set aside. The Writ Petitions
/ apphcanons of Respondents 5 to 8 are dismissed.”

'

Thuealtu the three applicants before us got reverted to Group ‘D’, in

pursuance of the orders of the Hon’ble Supreme Court. The three applicants here, and one

!

SN
~
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more of their similarly situated colleagL;e‘, who were respondents No. 5 to 8 belore i:he
Ion"ble Supreme Court inllhc judgmcim reproducgd above, then participated in ihc
presently impugned selection process, and after they were not included in the paneléas
declared on 06.09.,2005. they gave a representation dated 13.09.200G5 through Annex.A§/3,
of the present OAs. protesting that while prevaring the impugned selection panel declafed
on 06.09.2005. through Annex.A/l of the present three OAs, their names had be;:en
wrongly lé{t‘l-OLll. by an incorrect appreciation of their Group ‘D’ senicrity. They l:lad

claimed lh;;‘n 1lié"}: had been promoted only en ad hoc basis to the posts of Ticket Collectors

av.e L 13.10.1983. and were further promoted only on ad-hoc basis as TTEs w.k.f.

12208.1993. und that because of their occupving these two promotional posts only on ad

hog 4idis. their lien in their Class [V posts had been continued without being disturbed,
o S T

O
“and 1

they were entitled to the maintenance of their seniority in Class IV category

whout this period. : : i

14 The three applicants herein and their friends also got the All India Equality Forum (Regd)
W file a representation on their behalf on 16.01.2006 through Annex.A/4, and on 23.01.2006
through Annex. A/, and another Union, the North Western Railway Employces Union, also 1o

take-up their case through Annex.A/6 daiec 16.01.2006. As mentioned earlier also, the three

applicants before us have relied in filing their cases upon Para 180 of the LR.E.M., Vol. I 1989

Edn. appli.c’_iabl;' to the group ‘D’ Staff of the lowest grade in the Commetcial and Transportation

Departments. in order to stake their claim th:at seniority for consideration for promotion to Group

*C*from Group *D” post has to be reckoned on the basis of the length of continuous service in the

Group "D’ grade. which states as follows:-

180, Transportation (Traffic) and Commercial Deptt.- All Railway servants in the
lowest grade should be eligible for consideration for promotion to higher grades in both the
Transportation and Commercial branches. Applications should be invited [rom amongst
categories eligible for promotion trom both the branches. All Railway servants who apply
will be considered. An ad-hoc seniority list will be prepared on the basis of length of
continuous service in the grade and suitable men selected and placed on a panel for training.
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S\stennllc "md adequate training and examinations or tests must precede actual
‘ promonons
|

15. , . The three applicants have also tried to take shelter behind the Railway Board

Circular dated 06.05.2005 produced by them in their OAs at Annex_urelA/7 to state that such of the

/

Scheduled Caiste / Scheduled Tribe employees, who are promoted against non-selection posts, in

their case. the c‘:oncept of merit shall not be applicable, and in the case of promotions by non-

merit is not involved in such promotions, the instruetions contained in the Board’s letter datedy . -

o

i <
u S .
\

16 o The applicants herein have further sought shelter behmd the Northern :

Rarl\\ay HeadquaNers Office Circular SI. No. 1924 dated 191 1963 whrch has been

j‘f%\r&ed by them as Annexure.A/11 of the present OAs. They have also attached a part of

the S},emonty LISI of ASM/Khalasr/Gateman/Coach Attendant as Annexure A/2,

17f : In their reply written statement, the respondents have further submitted that
the panel of TiCs impugned in the present OAs had been prepared maintaining the inter-se
seniority as peir para 320 of the IREM Volume I. It was‘er(plained that as per the said para,
the relative sehiority of respondents in intermediate grade shall be aséigned as the per the
total length ofl centinuous service in the same or equivalent grad‘e held \by the employees,
and only the rrhxt-for'tttitotts # service shall be takerr into account for this purpose, which
means that:onily the service :rendered after the date of regular prom.etidh/,i.e., after due
process of selection and promotion, shall be taken into account for the purpose of
determining!ihe seniority. It was also submitted that the AVC/Channel of pr?motiou‘df
Ticket Checking Staff prescribed through Annexure R/3 dated‘31.5.1988 shows that v:/hen‘

in any- selectlon in question, the staff workmg in the grades Rs. 2750-4540, 2650-4000,

t

2610-3540 and 2550-3200 had appeared, the staff working in the higher grade will rank
senior 10 those working in the lower grade, in terms of Para 320 of the IREM. It was

further submitted that the Para 180 ofthe IREM is not applicable in‘this case for assigning

- f . -

Ao
4

“selection. when promotions are made on the basis of seniority-cum-fitness, and the concept of

. . ~1 ] . . ) ’ . S R . .
07.08.2002 - and 20.06.2003 shall not e_lpply to-the,promotions rrrade by the non-selection method.

o
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‘semonty It was also submitted that as- per the Rallway Board’s mstructlons under RBE

1

‘163/”003 the 1mpuvned selectxon process was-to be held as Paraglaph No. 189 of the
IREM Vol.l 1989 edition, so the paragraph Wo. 180 of the IREM VolI 1989 x_dmon is not
! at all applicable for this selection, and ir saying this a copy of the RBE Circular
‘, No.165/03 has been produced as Anenxure.R/} by the respondents.

18. It was further submitted that the applicants herein had appeared at the
§ written test without questioning this prc}cedure, anc} have now approached this Tribunal
| only after having been declared unsuccejissful at the.prqeess of the selection, and therefore
the process of selection cannot be assai;ied‘ by them on the ground of acquiesance} as laid
""':‘down by the Hon ble Supreme Court in a 2umber of cases. It was further submitted that
relative seniority lists of employees in intérmediate grade belongmg to dlherent seniority
}[}nt&‘%who are eligible for appearing for Qelection/non-selectxon posts- in -higher grade,
;p

elermmmg factor for assigning inter-se seniority for the selected non-gazetted staff in

i

o d1 fayed the total length of continuous service in the same or equivalent grade, and is the

terms of Para ‘§20 of the IREM. Since in the impugned process of selection, employees of
different categories were eligible to appeaI ‘n the selection, the combined seniority list was
prepared. and in this list, as per Para 320 ofthe IREM, employees workmg in higher grade
will rank senior to those working in the lower grade at th_e time of selectlon.

19. The official respondents had thereafter tried to explain the case as to why

the cases of the private respondents R. 4 to 11 had been considered, and not those of the
three applicants herein. It was further submitted that there has been no violation of Art. 14

of the Constitution of India. It was further submitted that as per judgment of the Hon’ble

Agex Court in M.Nagaraj Vs. Union of India and others: 2006(8) SCC 2}2, reservation in
promotion has been upheld, and while SC/ST candidates have been included in the panel,
only the applicant Mishri Babu cpuld net be selected, while some other of the private
respondents coming from reserved quota cold get selecéed. It was submitted that the

respondents 9 &10 were senior 10 the applicant Shri Mishri Babu, on the basis of the pay

et

scale in the combined seniority list of Group “D” which ha&been prepared before such
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; :
seIection.i and all the private respondents who have been’ empanelled were senior to the

i

three apphcants before us. and had been working in a higher grade at the time of selection.

The respondents therefore, prayed that the O.A be rejected,: by raising similar

contentlonf in all the three reply written statements,

20. - The applicants thereafter filed reJomder In all these'cases making similar
submtssnons [t was submitted that Para 180 of the IREM is a Special Rule, while Para 320

is a oeneral rule. and it is established legal position that the general rule cannot prevail

m*etgthé special rule, and hence they”‘wlere entitled to protectton of Para 180 of the IREM.

| ; .

‘Cl denied that the applicants had not qualified in the selection in the paneI;the
! [

result xeoatdmo which had been declared through the impugned Annexure A/ dated

i

It was furth

. 6.9.2005. t It was submitted that the applicants were. selected and had qualified in the

written test.| but their names were not placed In the panel due to a wrong determination of

__sepr?nty and other illegalities commrtted in the process of selection. The apphcants

‘l‘submrtted that they have since obtained the marks in the written tests, which go to show

!

that Shri Mtshrl Babu had obtained 835 marks, Shrt Rameshwar Kachhwaha 64.5 marks

rma 60.5 marks, and, therefore, they were eligible, but were not placed in the
panel only because of a wrong apprecratlon of their level of semortty One more point is
that all the rthtee applicants in these 3 OAs had rehed upon the Northern Railway

Headquarters order dated 19. 6 2003 (Annexure A/8), in which it had been prescribed that

for the ptnpose of combined semonty berng prepared for the purpose of selection from i

GIOLlp ‘D" 1o GlOUp ‘C" for tecl\onmg the date of entry into the recruitment grade, those in

'

the garade Rs; 2610-3540 and those in the grade Rs. 2550-3200, will be treated as
equivalent /at tpar, while those who were in the grade Rs. 2750-4000 will be p?aced @.Qve
in the sentonty than those who may be n the grade Rs. 2550 3200 or grade Rs. 2610-3540

or grade Rs. 7630 4000. ;

21. 1 In the reply written statement the respondents have taken 2 strange stand
in para 23 thau the abon. uted instruction is apphcable only to the Ambala Cantt D1v1sron

m .
and not a general rule and Annexure A8 is not apphcable in this selection. The

EE

R



o ~ before us for determination in the instant case as follows:-
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applicants, have however, placed reliapce on this clarification dated 19.6.2003 in th?eir OA,
as well as in the rejoinder. The applic;mts have pointed out‘ that the respondents Nlo.l Shri
Yunus Ali had joine;d Railway Se'rvic:i;:s as Control Khalasi in scale Rs. 2550-32b0 with
effect from 6.10.1999. On being declared surplus there, he was re-employcd as a Qateman
in grade Rs. 2610-3540, treating the? grade Rs. 2550-3200 and Rs. 2610-3540 as equal
grades. because re-deployment in higher grade is not permissible. Instead of gran:tin.g his
seniority as per the length of his service first in the grade in Rs. 2550-3200 in w?hich his
first recruitment had been made, and then afterwards :in the higher grade of Rs. 261;0-3540,
the whale of his length of service has been treated to be in theﬁ higher grade Rs. 261;0-3540,
and on the’ bcgsis of which he has beew empanelled, which is illegal and voi(i, if the
contention of the respondents that the pay scale Rs. 2610-3540 is different and hig}ler than

5. 2530-3200 pay scale is accepted.

~

: ;‘1 22, The following paragraphs from the judgment and order in OA 32/09 —

Mishri Babu Vs. Union of India & others pronounced on 29.12.2012 may be pertinent to
be re-produced here:

('Q(17) It was reiterated by the applicant that in terms of the Apex Court

findings in the Direct Recruit Class-II Engineering Officers’ Association

Vs. State of Maharaghstra (supra) and Dr. Chandra Prakash Vs. State of

Uttar Pradesh (supra). Para 320 of .R.E.M. is not applicable in the case of
those employees who are first promoted on ad hoc basis, and tl?elu
subsequently regularized, and the period of ad hoc / temporary period of
such ad hoc employment has to be counted for the purpose of seniority,
| and that Para 320 and 302 of the L.R.E.M. are not applicable to the facts:, of

this case. It was submitted that in view of the law as laid down by the

)

Apex Court, limitation cannot come in the way of the applicant, and ‘his
ad-hoc service is required to be counted for the purpose’of sehiority, after \

his having been substantively appointed to his 'pre_sé{it grade.” )

-

‘ - f
“(18) In the written arguments submitted on behalf of the applicant, the

learned counsel for the applicant himself had framed the legal quest:ion




o

et
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i

!i; (70)
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“Whelher in the cases where appointment made on ad-hoc basis has
conurrued for fairly long time, the seniority should be counted from the
date of initial appointment, or from the date of regularization of services?”

"(19)3 In support of his case, apart from the two cases cited

above Direct Recruit Class I Engineering Officers’ Assocation case

(supm) and Dr. Chandra Pnkash case (supra),the case of Baleshwar Das
and Ors Vs. State of U.P. & Ors: AIR 1981 SC 41: (1980) 4 SCC 226:
1981 ( ) SCR 449. and the ¢ase of Sunil Kumar Singh Vs. Union of India

and Ors Ors in OA No.194/2008 decided by this Bench of the Tribunal on

30. 06 2011 were also cited. It was submitted that in all the above-

menuoned cases it has been held that once an incumbent has been

appointed 1o a post according to the rules his seniority has to be counted

from the date of his initial appointment, and not according to the date of
his érwnt‘nrmalion. and that the principle for deciding tI;eA inter-se seniority
has ro conform to the principles of equality spelt out by the ‘Articles 14 and 2
- l() 01 the Constitution of India, and, as a corollary, when the initial

g?ppormmem is only ad-hoc, the services. rendered as such (initial ad hoc

'appormment) also must be counted for giving seniority.”

It was further submitted that in the, present case, after his
mmal appointment as ad hoc TC/ TTE, the applrcant has un mterruptedly

W ml\ed as T€+/ TTE for more than twenty five years and therefore there

is no reason for denying hrm the benefit of seniority from the date of his

initial ad-hoc appointment as TC, irrespective of the date of his subsequent

‘eﬂularization on the post of TC. It was, the':e.,ore, reiterated that the

\
1exponduus may be dneeted to give seniority to the applicant on the post

of 'TC from the date of his ad hoc appointment, i.e. 13.10.1983, as
othersvise the more than 25 years of service rendered by him ,}\

uninterruptedly as ad-hoc TC/TTE would be of no consequence to him.”

5‘(21) In his reply written statement, oral submissions, as well
as'the wrilten arguments submitted thereafter, the learned counsel Tor them~

official respondents relied upon the following cases :~

1-State of Utaranchal and Anr. Vs. Dinesh Kumar Sharma (2007)
| SCC 083,

‘ > Ugaranchal Forest Rangers Association (Direct Recruit) and
‘ Ors. Vs. State of U.P. and Ors. (2006) 10 SCC 346.

—_—

—_— -
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3-Jagdish CH. Patnaik and Ors. Vs. State'of Orissa and Ors.
(1998) 4 SCC 456.

4-State of Bihar and Ors. Vs. Akhouri Sachindra Nath and Ors. .
1991 Supp (1) SCC 334.

o 5-Swapan Kumar Pal and Ors. Vs. Samitabhar Chakraborty and
$ Ors. (2001) 5 SCC !591

6-Maghraj CallaiVs. Kajodi Mal AIR 1994 Rajasthan 11

7-Prabodh Verma and Ors. Vs. State of U.P. and Ors. AIR 1985:
SC 167: (1984)4 SCL 251.

8-Board of Tmbtees of the Port of Bombay Vs: Jai Hind Oil
Mills Col and Ors AII“ 1987 SC 622.

9-Ramrao and OlS Vs. All India Backward Class Bank

... .Employees ;

‘ Welfare Association and Ors. (2004) 2 SCC 76: AIR 2004 SC
1459. 4 '

(22) On the basis of the first five above cited cases, in State Eof
Utaranchal and Anr (supra), Uttaranchal Forest: Rangers Association

(Direct Recruit) and Ors.(supra), Jagdish Ch. Patnaik and Ors (supra)

State of Bihar and Ors. (supra), Swapan Kumar Pal and Ors.(supra), i

avas pleaded by the learned counsel for official respondents that senior'ily

and other benefits could only be considered for the applicant from the date

of his selection for subsmnt‘l\‘° appointment in the case of a selection post
and not pnox to that. -It was pointed out that promotion in substantwe
capacity as TC from Group D could only be by way of selecuon, and the
applicant was finally selected only in the panel of year 2007-08, as

/‘ ' declared on 23.01.2008, Zii'-d was appointed thereafter in substantive

capacity as TC for the - ﬁ‘st time through letter dated 14.05. 2008

Therefore. it was submltted that he was entitled to be 001151de1ed for
1 semont\' only as from that date and not prior to that. It was submltted,that
\ - & ad hoc promotion is not a appointment as such, and this is only an
ll‘ ' arrangement for utilization of the services of a candidate on ad hoc ba51s

\ (f(%) It was submitted that the applicant was first contmued
on ad hoc basis as TC only till the regularly selected candidates for the

post of TCs were not available, and as soon as they were avallable in
compliance of the orders of the Hon’ble Supreme Court upholdmg the

M panel of sclected candidates. the applicant stood reverted along wiith 3
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otllél' similarly srtua[ed persons, all of whom were party respondents
belone the Hon'ble Supreme Court. L '_ . 4
€ (24) -k was further submitted that -as per Para 302 .dfitl;e LR.EEM.,
senlloritv has 1o be reckoned from the date of passing of the selection test,
and | not prior to that. and even though he had been working against the

post of TC on ad hoc basis, the appllcant had failed earlier in the selection

» for tlhe post on 2 occasions, and therefore he cannot claim seniority for
 the penod of ad hoc service | as TC rendered by him, without passmg the
: selecuon test. prescribed as a pre-condition for substantive promotlon

(C (23) l - It was further submltted that since the applicant’s other pending

- 0A No 285/2009 has challenged the panel of 2005, with an intention to claim

ante- d"ued seniority and promotion and other benefits by reckoning the ad
hoc suvnee rendered by him, the present OA is baitred by the principles of

kOl’lSIlLJILll\C

L\pe\ Coun m M.R. Calla Vs. Kajodi Mal (supra)
“eo

res judicata. in accordance with the Judgment of the Hon’ble

[t was further submitted that if in the present O.A.any relief is
umnted to the applicant, the seniority as TC of many other persons would be

1tlected which are not parties before the Tribunal in the present O.A. , though

some ol them are parties in the applicant’s other OA No. 285/7009 and,

lllClLlol

l . :
respondents in this OA,

without impleading the persons llkely to be affected as party
relief as prayed for cannot be granted to the
applica‘nt and in this regard reliance was placed on the Judgments of the

Hon® ble Apex Court

in the cases of Prabodh Verma (Supra) Board of

):ustees of the Port of Bombay (supra) and Ramrao and others (supra).

€ | We have given our anxious consideration to the facts of this case.
This pdlllLlll"ll OA appears to have been filed by the applicant for seeking a
detennl‘mnon only of the legal questions which concern the applicant’s
selectlop to the panel dated 7 .01.2008 issued through Annex.A/15 of this

. O.AL not sought here in respect of the earlier panel dated
06.09, "005 {Annex.A/3),

and relief is

783/7009 Since the two issues had been combined in the OA No. 20/2009,
that was withdrawn by the applicant on 27.01.2009 with opportunity to file
fresh OAs which was allowed SUb_]CCt to the point of limitation, which has led
to the llmﬂ of these two OAs No. 32/2009 and 285/2009.

CC(z\)

Therefore. in this case we have to restrict ourselves only to

llndlll\'\‘ on the legal position and nothing else. The legal i issues as identified

by us have been mentioned above in paragraphs (13) and (14) above, and the

which is the subject matter of dlspute in @A Nny\

/k/\
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| third issue posed by the learned counsel for the épplicant has been mentioned

above in Para (18).

€€(29) The observations of the Hon’ble Supreme Court specifically
addressed to the case of the applicant, and three others, who we:e respondents
No. 5 to 8 in the Civil Appeal T\Io 4486 — 4488 of 1992, in its judgment dated
16.12.1997. have already beo: reproduced above in Para- (3)/ante. The
Hon'ble Supreme Court had :aid that if the ad hoc appointment of the

rc'spondems 5 1o 8 before it, isciuding the applicant, is de hors the order of

“the Tribunal. then the Apex Caurt was not concerned with such appointment.
I however their ad hoc appaintment, including that of the applicant, was
pursuant to the Tribunal’s order ‘dated 4.8.1992 in TA No. 122/86 , 193/1986
and 12/90). and was continued under the interim orders cof the Hon’ble
Supreme Court dated 14.09.16G2 directing the statué quo to be maintained,
then the respondents 5 to 8 before the Hon’ble Apex Court, including the

applicant herein. will have to fuce the consequences of the outcome of the

litigation before the Apex Court. But the Hon’ble Supreme Court went a step

still further. and stated that in any event, even if the respondents S to 8 before

it. including the present applicai:t, had continued in service as ad hoc T.Cs.,
they cannot get seniority over regularly selected employees such as the
appellants (of those Civil Appeais 4486-4488 of 1992). Thereafter only those
civil appeals were allowed vyilh costs, and the impugned order of this Tribunal
(d‘alc‘:d-04.08.’1992 in the above cited three TAs) was set aside, and even the
! ! ) - Writ Petitions and applications of the present appl'zi'cant'_ofthié O.A. and his
| other three colleagues, who werz respondents No. 5 to 8 béfore the Hon’ble
-I o Supréne Court. were dismissed.”

' | _/. *(30) One thing that c:early emerges from a sirpple reading of this
4 | order of Hon'ble the Supreme Court is that the applicant herein can in no
event get seniority over Mangej Singh and Ors. who were applizants in Civil

Appeal No. 4486-4488 of 1992 decided by the Hon’ble Supreme Court on

- : 16.12.1997. This being a specific order of the Hon’ble Apex Court in the case
' of the present applicant himself. it will have to prevail on any other case law

cited by the learned counsel of the applicant, laying down any general

principle of law, evenywhen'ﬂvc try to answer the legal questions raised by us
| and the learned counsel of applicant as cited in Para 13, 14 & 18/ante. Even in
deciding the OA No. 285/2009, those specific findings by the Hon’ble
Supreme Court ol the applicant’s individual case, arrived at on 16.12.1997,

@A will have to be taken into account by the Bench which decides that O.A.

s b
'




Court dated 16.12

ASM/KH, and were not wox'king even as ad hoc TC/ TTE.” kd
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(31 )‘ , In the instant case, the applicant and his three co-petitioners who
were Erespondents 5 to 8 before the Hon’ble Apex Court were then reverted to
their Isubstaml\e Group ‘D’ posts of ASM/KH in their pay scales of Rs. 2550-
)700 and Rs. 2750-4400 by the orders dated 25.5.1998, issued through
.—\nnc;.\.I\/_ of this O.A.. in obedience of the orders of the Hon’ble Supreme

.1997, as was mentioned in Para 4 above also.”

g “(“2'). However, the subsequent events intervened, and the applicant

and othels had immediately ﬁ]ed another fresh O.A. No. 140/1998 against

*their oxdels of reversion, whlch was disposed of by the ‘Tribunal on

06“ 1998 in view of the cleax cut directions of the Hon’ble: Apex Court.

The dppllmnl (dnd his other three friends) then went to the Hon’ble Rajasthan

| High Coun Jodhpur. in a Wnt  Petition, and somehow, in- splte of the Hon’ble
. “ . .
* Apex Court’s clear cut Judoment by an interim order passed in the Writ

i Petmon on 19.06.1998, the Hon ble High Court stayed the operation of the

order ‘or reversion dated 25. 05 1998 Annexure R/2, “subject to the condition
that ‘pennonexs shall contmue to work as ad hoc basis till duly selected
andl‘dates are available, and the rights and interest of the selected panel of
the cqndidates for the year 1982-83 shall not be adversely affected”, (as cited
in An]nei\ure.R/B). In compliance of this interim order of the Hon’ble High
Court;. once again the respondents issued orders on 05.08.1998 to utilize the

|
services of the applicant (and his three friends) as ad hoc TCs in Grade Rs.

. 3050-4590. till selected hands were available.”

(\1)1 From a combined reading of Annex.R/2 dated 25.05.1998, and
-

L\nne\ R/3. in which reference has been made to the above sequence of

events. it is clear that alleflsl for a penod of about 2 %4 months from

- 25, OD 1998 to 04.08.1998, pno] to the issuance of the orders dated 05.08.1998

\
in obedience of the interim orders of the Hon’ble High Court. the applicant

(and his three friends) were working in their substantive Group ‘D’ posts of

-~

“(34)Thus there is a clear cut break even in the period of ad hoc appointment

ofthe applicant as TC in the Grade 3050-4590. Aggrieved even by this order
datec{ 05.08.1998. the ap[;licant (and his three other similarly situated
tmnd\) filed a (‘ontunpt Petition No. 238/98 before the Hon’ble High Court

\amsllmn against the order dated 05.08.1998. However, the Hon’ble High

Couwrt of Rajasthan at Jodhpur, vide its order dated 17.08.2001, finally

dispased of the \b‘/l'il Petition No. 1970/1998, in which the interim orders dated

2 e
’ ~

1
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19.06.1998 had been passed. and also the Contempt Petition No. 238/1998,
with the directions that ;
“We make it cl{éar that the petitioners are allowed to
continue in service on a;;.d Foc TTE Grade 4000-6000 with salary
of Rs. 4300/- each, till selected empanelled candidates on the
post of TTE Grade Rs. 4006-5000 are available”.”
“(33) Th.is was done by the Hon"ble High Court perhaps only because in the
meanwhile. the case of the applicant and other three persons, had been
referred to the Headquarters Office, aad the Northern Railway Headquarters
had. through their letter dated 06. 12.2G00, directed as follows :-

~The adhoc TC’s should first be placed as TTE gr. 4000-
6000 as per the HC judgment in CW petition no. 1970/98. Trey
should be utilized as such, till empanelled candidates for the post
are available. On the posting of empanelled candidates the adhoc
TTE"s should be reverted to their original group ‘D’ post.”

5 +

pRe! .
%
#(36) Thereafter the respondent authorities decided to implement the orders

fof the Hon'ble High Court of Rajasthan at Jodhpur dated 17.08.2001 in toto,

_ 1_;?” and through Annex.R/3 dated 21.12.2001, the applicant (along with his three

othier similarly situated colleagugé) v-as again directed to be reverted to his
substantive Group “D° post of ASM/KH in the grade of Rs. 2550-3200.
Therefore. another break in the ud;'hoc appointment of the applicant as TC was
brought about w.e.f. 21.12.2001,} in obedience of the orders of the Hon’ble
High Court of Rajasthan this time.”
~(37) However. the applicant and the three others took-up this matter this
time through their staff organizations and Unions, and the respondents
buckled under this pressure, and tﬁrough Northern Railway H.Q. letter dated
8.1.2002. it was directed that the orders of reversion issued through Annex.
R/3 dated 21.12.2001. in obedience of the orders of Hon’ble Rajasthan High
Court. may be held in abeyance vh the issue is finally decided in the next
— PNM Meeting of N.RM.U. at General Manager’s level. Accordingly, their
* reversion orders issued in obedience of the orders of Hon’ble Rajasthan High
Court were kept in abeyance by an ’Llfﬁce order of the D.R.M. Cffice, Bikaner
Division dated 23.01.2002." ‘
%(38) However. there was a break in the ad hoc appointment offhe applicant
(and the three other persons) as TC/TTE w.e.f. 21.12_.20’0'1 for one month and.
two days.-till the -issuance of ‘the letter keeping the reversion orders in
This was the second break in the continuity of the ad hoc

abeyance.

appointment of the applicant as a-TC, both the breaks being under the orders

>~
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of lhej Hon’ble Supreme Corut,and the Hon’ble Rajasthan High Court,

"(39) | Thereafter. the case of ' the applicant was considered at the next

-meetin?g of the PNM, and the I\i;orthern Railway Headquarters Office informed
through their letter dated 4.7.2@02 as follows :-

- "The case of adhoc JI‘C’s was discussed in the PNM vide item
+ No0.33/01 with NRMU held on 23/29.5.2002, it was agreed that
. keeping in view their long years of working as adhoc TC they
| may be allowed to appear (if eligible) in the next selection of TC
which should be arranged as early as possible, Depending upon
the final out come of this selection of TC, they may be allowed
to continue as TC (if they happen to be placed on the panel) else

they may be reverted as Group ‘D’ forth-with no further time & -
what so ever being given to them to further continue as adhoc
o . TC.
“(40) +Accordingly. through Annex.R/4 dated 13.7.2002, the applicant who
was working as ad hoc TTE, was reverted for the third timé&, and this time he e
/ ol

was p(f;sted as TC on ad hoc basis, through orders dated 13.07.2002 till the
final outcome of the process of selection. Thereafter, as we have already
l%oled :%box‘e. lhé applicant yet ag’ain failed in the selection of the year 2005, in
~ respeclj of'which OA No. 285/2009 has been filed by the applicant separately, -
and lhjcn he was subsequently selected and substantively appointed only
ngains{ the panel of 2007 - 20:08, through the panel declared on 23.01.2008,
following which he was appoilited in substantive capacity as TC through letter
dated 1%4.05.2008." ' ' '
“(41) ?Therefore. there haviné been two breaks even ‘in the continuity of the
ap'plicafm's ad hoc promotion as TC, firstly due t'o‘; orde}rs ofw‘t\he Hon’ble
Supren?m Court. and secondly due to the orders.‘of:the.HOn--.;‘,ble Rajasthan
High [C&lr‘t.— the only date from which the continuity of his ad hoc .
appoixﬁmem as TC/TTE can be discerned and elucidated from the records is | "\
from tine date of 23.01.2002, the date when his second reversion order was

Kept in abevance. in accordance with the directions of the Headquarters Office

&‘Norihem Railway, New Delhi issued on 08.01.2002.” 4 5
‘ i -~
&_8 . 'ltwas further noted in that order as followsg—
€€ (43) ‘ In the case cited by the learned counsel for the applicant; it is

. seen that in the case of Dil'ercﬁ Recruit Class-1I Engineering Officers

Association Vs, State of Maharashtra and Ors. (supra) the Hon’ble

Supréme Court has stated in Para 13 and Para 47 of the judgment as

l'ollo;\'s:
| .
I TP The principle for deciding inter se seniority has to

tconform to the principles of equality spelt out by Articles 14 and 16.



e e i A e e -
LTIy e -

v \.’
£

H

VL
(R PR e

Since the petitioners in that case

T | 0A 285/283/284 0f 2009,

ST

&

?
“If an appointment is made by way of stop-gap arrangement, without s
considering the claims of all 1he eligible available persons and without
following the rules of appointment, the experience on such
appointment cannot be equited with the experience of & regular
appointee. because of the qualitative difference in the appointment. To
equate the two would be to treat two unequals as equal which would
violate the equality clafus\e. But if the appointment is made after
considering the claims of a!l eligible candidates and the appointee
continues in the post uninterruptedly till the regularization of his

" service in accordance witk: the rules made for regular substantive
appointments, there is no reason to exclude the officiating service for
purpose of seniority. ........ e ”

“47. (A)Once an incumber.i s appointed to a post according to rule,
his seniority has to be countzd from the date of his appointment and
not according to the date of ;s confirmation. '

The corollary of the above ru'e is that “where the initial appcintment is
nly ad hoc and not acccrding to rules and made as stop-gap
arrangement, the officiation in such post cannot be taken into account
for considering the seniority”.

(B)  If the initial appointment is not made by following the
procedure laid down by the rules but the appointee continues in
the post uninterruptedly till the regularization of his service in
accordance with the rules, the period of officiating service will
be counted.” :

(©)
(D)

(E)

(F)

(G)
(H) L
M) ‘-
)

(K) *

“(44) Learned counsel for the applicant tried to emphasize on paragraph 47
(B) of the judgment, while we see that in the instant case, the initial
appointment of the applicant wes only on an adhoc basis, and not according to
rules. and was made only as a stop gap arrangement, and therefore the
directions of the Hon’ble Supreme court in Para 47 (A) of the judgment are
more applicable to the instant case, and it is apparent that any such officiation

on ad-hoc basis cannet be taken into account for considering the seniority.”
45,

In the case of Dr. Chandra j—’rakash (supra) the issue of seniority of doctors
selected as per rules in the year 1972, or in 1977, or 1978 or 1979, was in issue,
even though they had not been issued with any formal orders of appointment.
had been initially aﬁpointég ‘temporarily
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against substantive vacancies, they possessed thie requisite qualification for
being substantively appointed, and were continuing to serve uninterruptedly,
and \jvere enjoying all benefits of regular service, it was ordered by the Hon’ble
Apen Court that computat{fon of the seniority from the date of initial
appomtment was not illegal! and that the petitioners cannot be treated as adhoc
appomtees to be regularlzed later by an appointment letter, after selection, and
completron of the period of probation. In the instant case, the applicant has
come to possess the requisite qualification for his promotion by passing the
selectron test only in the year 2008, and he was not granted substantive
appomtment against any vacant lien all through the period of his intermittent
adhoc appointment, and he was not enjoying' benefits of regular service.

Therefore. the benefit of this judgment of the Hon’ble Apex Court cannot be

_ mad‘e applicable to the applicant of the present OA.”

46 In the case of Baleshwar Das and others (supra) it is seen that it was held”

that‘twhen Engineers are appointed to temporary posts, but after they fulfill all
the itests. for regular appointment, and consultation with the Public Service
Commission is held, they may then be held to have been appointed in
subs‘tanti\'e capacity. It was held by the Hon’ble Apex Court that merely
btcatlse the person isin a temporary appointment, it cannot necessarily be said
that he is not substantively. appointed, if he already fulfils the necessary
conroitiorrs for regular apol'of:intment, and has completed 'his probation in
consultation with the PubliciSjervice Commission etc. It was, therefore, further
~held that the point from whkh the service has'to be. cottnted is the date of

commencement of the ofﬁcnatmg service, though - such appomtees might not

have secured permanent appointment in the begtnnmg, and in: that serse may

"strll be considered to be temporary, but who, for all other purposes have been
regularrzed "and are fit to be absorbed into permanent psots s-and when such
permanent posts are vacant. In the instant OA, it is quite clear that the applicant

had only been appointed on adhoc basis by way of stop gap arrangement and

didinot possess the requisite qualification for substantive promotron by ;Se-emg,

the departmental examination till the year 2008, and, therefore, the benefit of
this judgment also cannot be made available to the applicant, as prayed for by
the learned counsel tor the applicant.”

“)/..P [t3vas further consrdered in that case as follows:

" (48) In reply, during his arguments, the learned counsel for the

|
respondents had relied upon the aforesaid nine cases. It is seen that in the case

of State of Uttaranchal Vs. D‘_in:esh Kumar Sharma (supra) the Hon’ble Supreme

" e

?‘:LL
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: Court was considering a case of seniority,, and the date of substantive

k appointment in a post. It was held by the Hon’ble Suprenﬁe Court that seniority

,: cannot be reckoned from the date of « occurrence of vacancv in the :ast, even if

the candidate was ehgibie for promotton when the promotional posf had fallen

‘vacant at an earlier date. It was held that for: the sake of startmg the clock of

semority, the seniority can be reck oned only from the date of c:ubstanttve

appomtment against the said vacant nost under the relevant rules and cannot be

7 deemed to operate retrospectively from the date of occurrence of the vacancy.

f It was further held that the right to const1tute selection committee for selection

against the vacancies which, had arisen vested in the Government which had,
after adopting due procedure for SJCCUOI’I, substantively appointed the said

Dinesh Kumar Sharma to the promotional post on a later date. e was then

~ held to be having no right to claim promotion and seniority from an earlier date

N . . = ~ L
when the vacancy had arisen, just because the Government had not constituted

the selection committee for some time. It was further held that substantive

“appointment is one which is made upon selection as per rules or executive
* Instructions. *

- ¥(49) In the instant case, it is seen that the apphcant herein has been

substantively appointed to the post of a TC for the first time in the year 2008

2through Annex.A/15 dated 23.01.2008, after he had passed the written test held

1

" seniority whatsoever.” i-: T

on 11.08.2007 for selection to the post of TC Grade Rs. 3050-4590, against'the
16 and 2/3™ promotee quota in the commercial department. Therefore it

appears that prior to his substantive appomtment as TC, following the panel

3~ declared on 23.01.2008 Annex‘A/IS any service rendered by the applicant in

the past as TC appointed only on ad hoc basis, cannot be counted towards his

~(50) In the case of Utranchal Forest Rangers Association (Direct

Recruits) and Ors. (Supra), again™ the Hon ble Supreme Court had held that

even when considering determination of seniority in between direct recruits and

. promotees, seniority has to be-given only from the date of substanitive

appointment. In that case, when direct recruitments were made, the promotees
were not borne on the cadre, and therefore they could not have been placed
senior to the direct recrurts in the combined sentority list. It was further held by

N

the Hon'ble Supreme Court that when promotions in excess of quota are given

“on_an ad hoc basis, semonty cannot be given to promotees on the basis of such

“ad hoc promotions. Therefore, it appears that the claim of the present applicant




™,
i

A,

T
R

27 OA 285/283/284 of 2009

ﬁ
in respect of his ad hoc service prior to his substantive‘appointment as T.C.
cannot give rise to any claim of seniority in his case. ¢

“51. In the case of Jagdish Chand Patnalk Vs. State of Orissa (supra), the

Hon® ble Supreme Court had lard down the law in regard to seniority -of officers

in between those recruited by | promotron and those who had joined by the direct

! recruitment during the same year and it was held that recruitment takes place

- only when the formal order of appointment is 1ssued and not when the

recruitment process is initiated. In the instant case the applicant has been put in

the pardel through Annex.A/15 ori';23.01.2008,' and the final order for his

_promotion in substantive capacity has been issued subsequently, though the

' writted test had been held on 11.08.2007. Therefore, the applicant’s claim for

25.

the case ot the other two ﬂpphcants also that though they had all been reverted twice,

semonty on the basis of his substantive appointment can arise only from the

- date when he was empanelled on 23.01. 2008 through Annex.A/15.”:

52, In State of Bihar and Ors. Vs. Akhouri Sachindra Nath and Ors.

-{supra). a particular case relating to inter-se seniority between direct recruits and

,d,/fpromo‘tees. it was held by the Hon’ble Supreme Court that seniority has to be -

reckoded only on the basis of length of service in the subStantive capacity. Any

a orders giving promotion with’ retrosoectrve effect were termed to be arbitrary,

111ega1 and violative of the law. The facts of this case are notdirectly applicable

-

0 the case of the present qpplrcant except to the extent that no retrospective

eftect going behind the date of substantive promotion can be given effect to in

his case also.”
#53. In the case of Swapan Kumar Pal and Ors. Vs. Samitabhar Chakraborty

and Ors. (supra), it was a case of interse seniority among promotees in between
those;\vho had come through ti'he limited competitive departmental examination,
and tjhose who had been promoted on the basis of seniority-cum-merit. It was
held by the Hon’ble Supreme Court that in terms of Para 302 of the IREM Vol.

I 1989 Edition, the seniority can be fixed onlv from the date of regular

promotron qfter regular selectron deue procesLand any perrod of ad hoc

promotron precedrryz ‘that date ‘would not count towards semoruﬂr‘ln thrs

partrcular case, the present applrcant has been empanelled after regular selectlon E

by due process after his having passed the. wr1tten test held on 11.08. 2007 only
by Annex A/ 15 on 23 .01.2008. Therefore his entrtlement for seniority ‘would

d"rle only from the date of hrs empanelment, and the period of his ad hoc

promotron preceding that would not count towards his semorlty

1t was further observed in that case in case of Shri Mrshrl Babu, which is

!

!
|
i

o
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from Iheir ad-hoc promotions, once upon orders of the Hon’ble Supreme Court, and
the second time upon the orders of the Hon’ ble Rajasthan High Couxt they had a
comlnuuv ot appointment in Group ‘D’. and n'otmg that, it wgs oos::l,ved in that case
;as,.{f_‘ollows. ) ' .' .
“(57). .. _ . In_this context it is” seen’ that in - the 1nstant case, fhe
regulanzatlon of the apphcant against the post of TC was after two breaks in
the continuity of his ad-hoc app»intment as TC, one after the orders of the
Hon’ble Supreme Court, anci another after the orders of the Hon’ble High
Court, as already discussed abo‘ve also. But, in the case of Chief of Naval
Staff and Anr. Vs. G. Gopal K-ishna Pillai and Ors, : (1996) 1 SCC 521 it

was held by the Hon’ble Supreme Court that ad hoc appointment without

selection by-a regularly const?"u‘ted selection body, even though it may have
been un-interruptedly followed by regularlzatlon in the same post, would not
count towards seniority. The law as laid down by the Hon’ble Supreme
Court in this case would squarely affect the case of the applicarit, even though
' his ad hoc appointment as TC was not uninterrupted, and’ there were two
breaks in such ad-hoc appointment till his selection for regularization in the
L ' same post by Annex.A/15 dated 23.01.2008,

“(58). Lastly, in the case of Sate of Bihar and Ors. Vs. Bateshwar
Sharma :(1997) 4 SCC 424, the Hon’ble Supreme Court had ::eld that when

an employee is initially declared unfit for regular promotion, but he is granted

promotion subsequently, the;seniority has to be determined with reference to
the date of regular promotioﬁ, ond not from the date of his ad hoc promotion
earlier. The facts of this case would hit the case of the applicant squarely,
because in the instant case a:lso the applicant had failed twice in the selection
v earlier, and had succeeded only in the selection held in 2007-2008, and was
empanelled.through Annex.A/15 dated 23.01.2008, and therefore, even then,
in the absence of his having or gaining any legal or prescriptive right earlier,
the benefit of seniority can be provided to him only with reference to the date
o~ < of his regular promotion after his empanelment on 23.01.2008, and not from
the date of his ad hoc promotiipn earlier, even if such ad hoc promotion may
have been continuous for a iong time period, which was not so in the
applicant’s case, whele there were at lest two breaks in the period of his
earlier ad-hoc appomtment as TC. o
"(39). In the result, in’ response to the legal issue framed by us in
paragraph 13 ante, it is appareat that the ad-hoc promotion. gianted earlier to

m the applicant without his passing the selection as per rules was only by way of

)
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. stop gap; arrangement, and by applying the case law as laid down by the
‘ Hon“ble@upreme Court in the above discussed cases, it is held that no benefit
of past semce of such adhoc: stop gap appomtment of the appllcant can be
- made admxssnble to him.
| “(60). Eunher, the applicant had raised a legal issue that Para 180 of the
" IREM, which is a special rule 'for the promotion of Group>"D’ staff to Group
] c'neomy should prevail over the general rule for seniority being
. detenmned as laid down in Pana 320 of the IREM, as a general rule cannot
prevail QV@I a special rule. prever, in this case, the benefit of Para 180 of
the IREM also cannot be madé available to the applicant, as Para 180 applies
to the proper procedure for sel‘ection for promotion of Group ‘D’ officials to
group é posts. "md the applicant herein has been able to cross the hurdle of
passmg the depaltmental examination only in the year 2008 Therefore, the
benefit of Para 180 of IREM would be available to the appllcant only in the
year 7008 and as on that date, as has been clarified above, he had been in
continuous and uninterrupted adhoc employment as TC only from the period
from 2$.1.2002 onwards, when, after having been reverted twice earlier, due
“to the pressure of Unions, he was once again appointed{in adhoc capacity as
| TC. an%d continued thereafter as such till the date ‘of his passing the
dcpm'u?emal examination in 2008.

26. 11“1 the instant cases, it is seen that some of the dpposite party private

respondeﬁts werj,e held to be senior to th'f: three applicants herein in the ifr;pug'ned selection
panel notified o%n 6.9.2005 only on the };asis that they were holding higher posts in higher
pav scale in their substantive Group ‘D’%ﬁappointments thaﬁ the three applicants before us.
The respondenljs have dismissed the is;ue of applicability of the clarification issued by
them to DRM f\lorthern Railway, Ambala Cantt., through Annexﬁre.AS dated 19.6.2003,
by stating that ithe clarification given therein that Gr.oup D’ in grade Rs. 2210%5/‘&:'&“
Gatemen and dl'OLlp ‘D" for Callmen Rs. 2550-3200 will be treated as equivalent/at par,
was applicabléfo'nly for the purpose of Ambala Division and noé for otherAplaces But, it is
seen that e Ihl‘S Division also, th{e Respondents have apphed/iltxllzed such equlvalence in
the case of YO;U]’HS Ali. " Also it is seen in the present O.As that the apphcant of OA

285/2009 Shri: Mishri Babu had joined- in substantive capacity as Group ‘D’ Electric
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Khalasi with effect from 24.6.1977 in tre pay scale Rs. 2550/3200, Sli Rameshwar
P Kachhwaha. the applicant of OA 283/2009, had joined Railway services as Group ‘D’
Loco Khalasi in grade Rs. 2550 — 3200 with effect from 1.8.75, an‘d: Shri H.K.Sharma,
the applicant of OA 284/2009, had joined as Group ‘D’ Loco Khalasi ir: the pay scale of
‘ Rs. 2550-3200' with effect from 8.8.76. |

' Q\\. 27. As has been clarified by this Bench aiready in paragraph No.60 of the

l judgment in OA 32/2009. as reproduced above, Para 180 of IREM applies es a special rule

for the promotrons of Group ‘D’ to Group ‘C’ category’ whenever the proper procedure for

T, selection for promotion of Group ‘D’ officials to Group C posts is being: followed.

?

: Theretore the benefit of para 180 of IREM would have to be made applicable to the three
P :

'1pp11cants of these OAs. Also. if theu cases had been considered to be covered by the

c‘lmhmuon dated 19.6.2003 in Anenxure.A/8, as issued to the DRM, Ambala Cantt. by

the—’Nonhem Railway. Headquarters, New Delhi, and as apphed in this Division also
arlren in the case of Younis Ali, if any of the private respondents R4 to R.11 were in the

o pay scale of Rs. 261 0-3540 applicable for Gatemen which has been held to be equivalent to

|

|$ their substantive pay scale of Rs. 2550-3200, and, as has been stated ebove, since the
l three applicants before us had entered equivalent/at par pay scale of Rs. 2550-3200 {rom
ll the dates as indicated above against their name i.e., with effect from 24.6.73 in case of
\ ; Mishri Babu, and with eftect from1.8.75 in case of r{ameshwar Kachwaha, and with effect
! T N

.‘II J‘ 2 from $.8.76 in the case of Hari Kishan Sharma, the benefit of their corrtinuv;)us substantive

!. appointiment in that pay scale of Group ‘D’ equrva lent/at par wrth the pay scale of Rs.
‘ 2610- 3340 ouoht to have been granted to them by the 1espondents smce the selection

P noutred through Annexure A/2 dated 26 7.2004 was regular bClGCthI‘l from Group ‘D’ to
, : Group ‘C’, for which Para 180 of IREM was applrcable.

: X\L/ 28 Therefore, the above tlrree OAs are allowed‘ in part, and the first of the three
alternmiue pravers. made in exactly. similar words by the three applicants, is allowed in
. o respect of three upplicurus before us, and the respondents are directed to modify the

] }Mgrred panel announced through Annexure.A/1 dated 6.9.2005, after taking into
7
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e of Rs, 2610 3540 as we refuse to accept the

argumem advanceq by the respondents that what was a good mstrucnon for DRM Ambala

Cantt7is ;not a good instruction for DRM, Bikaner,

27, . R;espondems shall examj

ne the candldature of these three applicants as against the

" all the eight private Respondents mcluded in the impugned pane] dated

age 1o the absolute

2550-3 OO and the equivalent/at Par pay scale of Rs. 2610/3540. All'the O,A 5 are allowed
|

d
. e N
to the e\tent as above, with no order as to costs

Dated IhlS the.?Js’Lday ofM? ch 20
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