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ORDER (ORAL) -
?PER JUSTICE A X YOG MEMBER (1)1

Above OAs were connected vide order dated8.4.2008 and heard
and decided together with the consent of the learned counsel for the
parties on the ground that both the cases rest on similar facts, legal

grounds and identical relief(s) hence they can be adjudicated by a

commeon order,

2. The Indian Council of Agricultural Reseaych (ICAR), a Regxrrred
Saciety owned and managed by the Centrai Govetnmef:‘tjg . State’
within the meaning of Article 12 of the Constitution of India. ICAR has
several establishmlents - including Central Arid Zone Research

Institute (CAZRI) Jodhpur. There is no dispute on this score.

3. ~ Advertisement was issued vide Memorandum dated
0 30.9.1997 (Annex.A/2 to the leading Ofi), applications werel invited
from Employment Exchange, Jodhpur frovf?ilingwp two posts of T-11_3
in a Project ‘called REDA (Rajasthan Enexgy Development Agency)
read with 'Requisition form’ dated 7 7 1997 (Annex. R/2 to counter
reply}. Applications were called for interview vide ‘Interview Letter’
dated 30.9.1997 (Annex. A/2 to the DA) on being selected thsix were

issued Memo of Appointment dated 28.10. 199/ (Annex A/3 to the DA).

Relevant extract of it reads -

"The post is temporary. On appointment, Ris pay will be fixed in
accordance with the normal rules. He/She wilf be enttled to
draw suchh aflowances (dearness alfowance, house rent
allowance etc.) as are admissible to other staff of the
corresponding grade and status under the Indian Councit of
Agricittural Research, Gl the post exist in REDA Project at
CAZRI, Jodhpur. The appoma’frer't Is pure/y termporary & co-
terminus with the Fro ]ecz:

.
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The applicants were appointed on the basis of recommendation

of ‘Selection Committee / Interview’ and{ Medical Examination as per

|

ICAR Rules. In Para 4'(h), the respondents have referred to the
retevant Order-sheet/Minutes of the .proceedings relating to the case of
the applicants and ﬁ!g‘:d it as (_AnneX.R/S) to their counter-reply.
According to these Minutes (Annex.R/8) the two pésts in the project

{{EDA) were advertised in Employment News / News Papers and “The

[

Zelections” were made as per ICAR Rules / Guide-lines”; relevant

Minutes / abstract of the Minutes dated 30.10.199% read :

"“With reference to Pancipat Investigator, REDA Project Hr. N M.
Waher's letter dated 29.10.99 and Director's cornments dated
22.10.99 on the sama for the adjustment of Two techrical
assistants, the following is clearly informed to the cormpetent
authority M= ,

1.The relevant rules / guidelines ¢ provision were
referred & we id not find any such rules / guidelines as
provides adjustmant / absorgtion of such technical
assistants  who have baen appointed on  purely
ternporary / co-terminus with the concerned scheme /
project,

In the context of. above, it is also stated that on the
cornpletion [/ discontinuation of such projects, the temporary
employees appointed undar such scheme / projects have no
right whatsoever for adjustrment / absorption in the main
strearn / institute, the offer of appointment issued to these
employees afso contained the sarme clause. :

In view of the above factual information and existing rufes /
guidelines, it clearty shows that both of these technical
assistants cannet ba adjusted / absorbed in the Ihstitute
strength (Non-Plan/Plan). Itis also worthwiile to mention that
there does not exist any finandal cutlay / provision in the R.E
1999-2000 for adjustrnent of such vacancies / employees.,

Accordingly, it is requasted to kindly issue appropriate orders so
that the services of these two technical assistants may be
discontinued with affect from 30/31.10.98 & 31,12.99
respectivety,

The post/s of T.IL3 (Mechanical Engineering) and TUL3
{Electrical / Electronic) In REDA project were flled up _in
Qctober, 1997 through open advertisament in the Emplovimen
News / Newspapers, The selections weare made as per ICAR
rutes [ guidelines, Shi Amt Kumar Singh was appointed as

Y |
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, TII 3 (Mech Engg. ) and Shn\ Bhanwarfa)‘ 8ose as TIL3
(Efectromc) in October, 1997

After the:r appomtmen& some other posts in TIL3 categories
Were also fifted up in other schemes / non-plan scheme of the
nstitute. So these two. persons are senior to sorme of the
recently recruited T.I1.3 empioyees. If their services are dis-
continved due to' termination of the scheme, some legal
compfications may arise because posts of senior qualifications
having same nature of duties and same pay scale are available
in the Ihstitute and they are in the process of fitling up.
Therefore, to avoid any fegal complications Shri Amit Kymar
Singh and Shrf 8.1, Bose are transterred from REDA projact to
the Non-plan. scheme of the Institute w.ef 1/11/99 and
1/ 172000, respectively.
" Necessary transfer orders

(A.S.Faroda)
- Director
30.10,1999

- The 'Dlrector comment dated 30 10.99 at para III on page 3

fhave bean seen, It fs again very clearly informed and recorded
" on the file that issue of such orders will not be in the interest of

- the Institute and are compietely in violation of rules and .
gmdefmes pertaining to recruftiment / appointment. Fum‘:er, it
is extremely impottant to recall that at present there is a ban .

on fitling up of vacant posts at ICAR Institutes vide Counc8it's
letter No. 12(4) / 98 - CDN (A&A) dated 25.8.99 until further
ordars. Hence, filiing up of these two posts / appointment wilf
not ba in conformity with the rules / gurdehnes/ ICAR dirculars.
Accordingly, the undersigned refrains from jssuing any such

the Director that resorting to such filling up of vacandes /
appointment /- absorption / adjustrment will not be within the
rutes and should be avoided in any case. Thd file is again being
sent to Director for reconsideration of his decision dated

30.10.99 so that the sanctlty o[orders [_auidelines may be
ensured

Submitted for giving a econd !ﬁouaht on the matter and with a

request / advice to take Yurther necassary action in_consonance

with Coundl'’s / Govt of India’s orders as per administrative
' sanctity. . :

. Sd/-
N ‘ . ' Sr. Administrative Officer.
i .-{underiined" to lay empha s)

|

£ The’ applzcant rehes upon C!ause (11) of the sald _appeointment-

lettar dated 28.10, 1997 Wthh contemplates that appomtment was to
ke on probation for a period ot two years from the’ date of Jommg but
Lhe «upy of appomtment )etter in favour of Bhanwar Lal Bose dated
24.11. 1997 (Annex Al4 to the OA) cleally mentxons that appomtment
iz teinporary to.the post of T II 3 (Electromcs) m REDA Pro;ect w.e. f
29.30.1997. ‘ ; R S .j:f;'v_
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order and very humbly submits clearcut advice / suggestion to -
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6. The respondents recommended for appointment in favour of the/\;{%

applicants as per the then prevalent ICAR Rules / Regulamonb.'Order

| _da~ted 30.11.1998 sh.ows that steps were taken to terminate the
services of the apblicants; in- th'ei Project” but said arder wés
subsequently withdraWn i(ide ICAR lettfer dated 18.2.1999 (Annex. R-3
& R-4, resﬁettivély to the qoﬁnterfepliy).

'

7. The respondents (as disclosed ih their countér—reply), ICAR had
issued an advertisement dated 11.09§.1999 JAnnex. R-E for filling up
,& ; three posts of T-II-3 (Technical As*%sistant),'. one post reserved for
| Scheduled Caste, one bost reservefd for OBC, and one post for
Scheduled Tribe for making appbintn:ﬁenf in regular cadré of CAZRI,
Bhanwar Lal Bose / applicant in OA No. 7J/2008 belongs te S.C.
Lateqory and Amit Kumar Singh / apphcant in OA No. 76/2008 belong
to OBC category (vide Para 12 of thelr representation copy filed as

Annex. A9 & A8’ to their respectxve 0OAs). According to the

//‘_frr\ respondents, the ICAR did not proce;e'd- to fill-up the posts under said
g N - i
/,-”/«{;;_3" PSR 5 vertisement in view of ‘Ban’ on fr'esh appointment imposed by the
s TN AN
l\/° (w y b % vernment of Indla vide O.M. dated 5.8.1999 (Annex R/7 to the

c unter reply). It, however, showsl that there was no absolute ban
RN :_:7:)/’ and appeintment could be made with. prior sanction / concurrence of
¥ ‘ the Ministry of Finance (Department (é)f Expenditure}. .
- | ;
o ' - :
8. letter of the Drawing and Disbursing Officer (Shri Uttam Kumar)

dated 28,2.2003 / 1.3, 2003 (Annex1 R/9 to the counter-reply) shows
'Lhat payments were made to the appllcants subject to rectification /

approval from the ICAR, New Delhl’ From the facts and documents
| .
disclosed in’'the OA and the counte"r reply it is more than clear that

applicants were taken-over on regulfar cadre of ICAR under the orders

of competent authority, viz., ‘Direct’%or’ as early as in the year ‘1999’

Wl oo

T

v




:lj/ 10—

, . — ' 4 .
itself and that matter was also referred to ICAR, New Delhi; there has

been corresponden'ce between the ICAR, Jedhpur and ICAR New Delhi
on this subject but decision to discontinue the applicants was hot taken
promptly and the applicants were anwed to Hold‘ the ‘pasts’ in regular
~ cadre in ICAR Institute ~ CAZRI regular paid salary increments when
due besides allowedl to join GPF, etc., at par with other regular
amployees o»f‘the Institute. It is, however, surprising that in spite of
Senior Administrative Officer’'s comments (at Annex. R/R) and also
letter of the Drawing and Disbursing Officer dated 1.3.2003 (Annc‘s‘»}é\ R-
9 ) the applicants were regularly paid and allowed to ccn'tinué»in

service,

Q. Counsel appearing for respondents referred to the Rules 5.1 and
8.5 of ICAR Hand Book of Technical Services, Fourth Edition ~ relating
to Composition of Selection Committee. On going through the: -same,

we find that these Rulé_s are not applicable to the facts of the instant

10. The learned counsel for the respondents have submitted that

appeintment of the applicants being in Project and there being no

regular selection having been conducted, the applicants are not

entitled to continue in service. This argument_bf the learned .’c.u:unsei
for respondents has noe merit consideﬁhg that the respiondents
misarably failed to justify their belated action to terminate the services
of the applicants after a decade on the facts and ground ~ within their
knowledge and being fully conscious - ever since the inception of
thesé appointments but still allowed the applicants to continue in ICAR,

v

Jodhpur in regule—cadre.
\\\.
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11, Itis jnteresting to note; that there is no whisper in the counter
reply or the documents br:ought on record of this OA that the
applicants’ were guilty of con]rcealment/ fraud / mis-representation of
fact{s) or abatement for colk;sion with concerned authority of ICAR in
seeking appointment at any étage. ICAR did not proceed to take action
against any of the ‘then authérity' l.'esponsiblq for these appointments.
The respondents have failed to éxp!ain why ICAR at Delhi did not ac!
promptly and kept the matter péinfu“y pending for several yeai‘s
{about a decade) It may be recalled that ICAR, Jodhpur had re
ré.ferred the matter to ICA:R Delhi as early as in the year 1999
Im‘pugned termina_tion or:derf is issued in March 2008. The applicant
have changed their position to their prejudice because the impugnex
order has been passed highily belatedly. Long silence, in the facts ¢
this case, is conspicuously unexplained and amounts to '‘Approval’/ ‘N
Objection' to the 'appointiments’ in question'. Approval [ rectification «
ICAR has to be inferred. The applicants are in no way responsible fc
their transfer / appointment from 'Projéct‘ to 'regular' cadre of ICAT

There is no reason as to why they should be punished for which the

are not guilty, According to legal Maxim -NEMO EX PROPRIO DOL

CONSEQUITUR ACTIONEH - which means, ‘No one can get a right

consequence of his own wrong' - respondents. action to isst

impugned order cannot be approved. CONSESUS TOLLIT ERROREM,

t o

wffie. 'A man who does not speak where he ought to; shall not |

heard later ~ when he desires to speak, is a well accepted 'Rule

Equity.'

).

12, "In pai‘a 5 of the 'impugned-order’ dated 28.3.2008 (Annex.A/:
(quoted below), the Respondents mentioned that it was ‘irregula
(and not 'void ab initic' as later alleged in éounter--repl\}. Para 5

impugned order reads ;- !

e

!
|
|
1
[
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.‘, Accordngly atter e:?am:‘nmg the reply of Strl Bhanwar Lol
BO.S."G’ the Secretary, ICAR has conduded that since he has been
adjusted against a vacant post at CAZRI, Jodhpur irreguiary,
o legal right accrued to hirm to continue on the said post anc
that the ends of justice would be et if the services of Shri
Bhanwar Lal Bose are terminated.” '

{underlined by us ta lay eraphasis)
G,
Para 4 (h) - 'f' and 'g' of counter reply - readg -
“f) That the averments made in para No. <.6 of the original
appi/'c::it.:an are not disputed. However, it is submitted that when
the inftial appointment order of the applicant itcelf was void ab

initio, nonest and nullity in the eye of law then by granting the

revised pay scale and next increrment a illegal order cannot
become a legal order,

g) That the averments made in para No. 4.7 of the original
application are not disputed, However, it is subimitted that when
the initial appointment order of the applicant itself was void ab
inito, nonest and nuility in the eye of law then by ailoialsq the
GPF accoun ining nomination form an fllegal_order
cannet hecome a legal order.”

Respondents, apparently on record, as an after thought,
endeavored to ‘improve’ their Liefenc.:é:"‘Respor\derth are cor.\sclous
that ‘irregular’ appoiritment can be regularized and hence attempting
to shift their 'stand', as exposed above. Respondents failed to dis-
continue the applicants at the 'earliest' opportunity and the applicants
are not responsible Qf- 'fraud' or mis-representation; and, therefore,
their appointmeénts have to be treated regularised/ratified by ICAR at
least in the fyear 2004. Respondents cannot be allowed to fall back on
the 'a!!eged irregularity’ commi.tted""btﬁ{ﬁheir own after one décade -

léaving 'the applicants' without Yjob' in the mid of their life. v}

13. Plea of 'void-ab initio'/'nullity’, as alleged in counter-reply,

cannot be taken into account at this belated stage and liable to be

ignored, An appointment (which may be irregular / voidable at'-.'initial
stage) can be regL'Jlar/valid in due course depending upon attending
circumstances (including conduct of the parties)) of each case.
Appointment of the applicants cannot be called through 'back deor,

The impugned order to this extent, is without evidence on record and



- Bombay Bench, - Obbbﬂfed

5

therefore ~ perverse - apart from the fact that such an observation in
the impugned order is devoid of logic / rationale, opposed to “Fair

Play” and “Good Conscience” and arbitrary. It is, appropriate to infer

“deemed-approval” on the principlev'— underlying the Latin Maxim ~

QUI NON.PROHIBI:;?' QUOD PROHIBERE PROTEST ASSENT IRE

VIDETUR, viz.- He who does not prohibit when he can, is deemed to

approve, : |

L

14, thfe»ence between "Void" and “Voidable” has been explained

time and again by Apex Court and th Courts Reference is made to
a few of them - as follows : ' "

N !
(i) In AIR (1978) SC 1536' (Para u) - Rani Sarup Vs, State

of - Par,/«.ﬁa and vthers, Apex Court noted -
i N

"3, The question then arises as to what was the effect of breach
of Ci(1) oF R. 4-oF the Rules, Did it have the effect of rendering
the appointment vholly void so as to be cormplately ineffective
or marely irrequiar, 50 that it could be regularised as and when
the appefiant acqurred the necessary qualifications to hold the
post of tabour - cum Conciliaion Officer. We are of the view
that the appomtment,of the appellant was irregutar since he did
not possess one of the three requisite qualifications but as soon
as he acquired the neces sary qualificatfon of five years’
experience of the working of labour iaws in any one of the three

© capadties mentionediin . (1) of R 4 or in any higher capacity,
his  appointiment must be regarded as having been
regularised......ooiioinenn T e e
The appointrnent of the appeifant to :he post of Labour—cum-—
Conciliation Officer, therefore, becarne regutar from the date
whan he complated five years after taking into account the
period of about ten monthf during which he worked as Chief
Inspector of Shops. Once his appointment became regular, on
the expiry of this penod of five years on his fulfiliing the
requirements - for appointment as  Labour-cum-Conciliation
Officer and becomm’g aligibie for that purpose, he could not
thereafter be reverted to the post of Statistical Officer. The
order of reversion pama‘ against the appaliant was, therefore,

c}ean‘y iliegal and it n;*!ust be set aside,”

'
(.
'
]

iy In AIR 1999 SC 517 (Para 6) - Union of India and

others VYs. Kishori Lal Bablanji, while affirming order of C.AT.




//0-—' -
6. . S Delay defeats equity s a well known princigle
- of jurisprudence.” Deiays of 15 and 20 years cannot be
- averfooked when an applicant before the Court seeks equity. It
i§ quite clear that the applicants for ali these years had no fegat
right to any particufar post. After mora than 10 years, the
process of selection and notification of vacandes eannot be and
- , . ought net to be recpened in the interest of the proper
; Lo functioning arid morale of the concerned services. ........ .*

(iii) - . In AIR.200,1,'SC".'1.176_ (Para 6 ) - Buddhi Nath
 Chaudhary ?md others etc;; Vs, Abahi Kumar and 0thers.-

raingtatad abave 'ratis-discendl = as fallows -

"6.The selected candidates, who have been appointed, are now
in employment as Metor Vehide Inspactors for over-.s
d20ade. oo, The  effect of Ar '
conclusion is that appointments made long back pursuvant to a
selection need not ba disturbed. Such a view can be derived
frorn several decisions of this Court including the dedstons in
Ram Sarup v, State of Haryana (1979) 1 SCC 168 (AIR 1978 SC
1536 : 1978 Lab IC 153%5); District Coilecter and Chairman;
Vizianagaram Soclal Weifare Residential School “Society,
Vizianagaram v. M: Tripura Sundari Daevi {1990} 3 SCC 655;
and H.C. Puttaswarny v. Horn'ble Chief Justice of Karnataka High
Court, Bangalore, 1991 Supp (2) SCC 421 » (AIR 1991 SC 295
1991 iab IC 235). Therefore, we nust et the rmatters lie where
they are.” ’ . o

15, Reépondent enﬂph’asized upen the expréssion “Back-Door” usad
in the impugnéd order. Firstly, it is a 'grave' charge casting 'aspersion’
as passion, against fhe applicants who were given no 'Show-Cause'
notice  to défend 'ii‘tl;;e.m. Admittedly, . Respondents initiated no
'di;scipiinary-proceed‘ings‘ under CCs (Cla»ssifiéation, Contrgl & Appeal)
RL;Ies, 1965. Otherw‘ivse also, Respondents ﬁave assigned ":-10 ‘Role' to

L

S - N B B
- g//\,x\ the applicants in seeking their appointments. "}

N

—

In the present case - both the applic'ahts possess requisite
qualification :and they‘were'e!ilgible as pei'\'all criterion - to be
appo.inted and they were appointed / absorbed against existing vacant
post as per ‘reservation quota'. They havé not been blamed for*gither
f;'aud ar mis-representa,t;on or collusion. Such appointment is at best

an infraction of procedure prov(i\ded for appointment (on the part of

[OOSRV N,




this score after a decade,

16, The applicants were transferred and adjusted against ‘existing
vacancies’ within permissible quota; there was no absolute ban as such
and appointment could be made with the concurrence of the
Government. The respondents dia not revoke 'appointment' in question
at the first opportunity and the applicants were allowed‘ to serve the
Institute for about ten years {approx.) within the knowledge of all

concerned authorities at ICAR Jodhpur and ICAR New Delhi.

17.  Coupled with the above circumstances, there is no charge of
fraud / mis-representation-against the applicants, the impugned order.
Record shows that the then Director / Officers in ICAR, Jodhpur acted
bonafide in the interest of ‘Institute”. There is nothing to show that the
applicants were appointed/absorbed against regular cadre of ICAR,
Jodhpur for extraneous considerations, It is not even the case of the

respondents.

18. App'arently, the abplicants have continued in job in tﬁe belief and
hope that they are at par with other employees appointed in regular
cadre of the ICAR. If action was taken promptly by the respondents at
initial stage/s, the applic'ants could have looked for alternative
jobfoccupation to maintain / sustain them and their families. By
- allowing the applicants to continue fotr several years, the applicants can
claim for ‘legitimate expectation’ of being treated as regularly

appointed employees of the ICAR. The applicants have acted to their

B

, ~1] 7
respondents ) and, therefore, the ‘'applicants' cannot be dislodged on



respondents failed to '.dis-continue’ their appointment at the earliest
available opportunity i.e. in 2003/2004 to the applicants. Therefore,
failed to avail themselves of the oppértunities to take alternative job /
employment and now prevented due to their having become ‘over-

age’.

19.  The learned counsel for the applicants, in support of the above,

placed reliance on following decisions.

District Collector & Chairman, Vizianagarsm So»@?
Welfare Residential Sciroof Solciety, Vizianagaram and Another
Vs, M. Tripura Sundari Devi [>1990 (3) SCC 655] Para 7. The ,Aﬁex
Court ohsarved- " | |

"7, We are, howsver, informed that tha raspondent
subsequenify acquired another degree in MA with second dlass
and has qualified herself to be appointed to the said post.
Whatever the merits of the decision given by the Tribunal, we
cannoet forget that she was entitfed to refy upon it il this tima
-where she had succzeded. She was not alfowed to join service
on January 2, 1986 and theresaftar che had approachad the
Tribunat in January 1987. The dedsion of the Tribunal was: .of
August 31, 1987 and thereafter the present civil appeal was
pending in this Court From December 1987 tiff this day.
Considering the fact that she is compelied to serve, that she
has acquired the requisite qualification, that today she may be
overaged for the post and the furthar fact that many who were
" underqualified were appointed to the post earfier, we Feef that it
will be urjust te deprive her of the pest at this stage. We,
therefore, set aside the impugned order of the Tribunat but
atfow the appeal partially and direct that the respondent stould
be appointed in the pest from the beginning of the ensuing
Fcadermic year 1990-91. Since Shri Madhav Reddy contendsd
that there s o vacant post at present, we further direct [Jat,
if necessary, a post be craated te accornmodate her, SH-%ik,
however, hot be entitiad to any benelits Including back wages
it har appointment.”

#. C. Puttaswaniy and Others V¥s. The Hon’'ble Chief Justice
of Karnatska High Court, Bangalore and Otfzers, [1991 (Suppl) 2
SCC 421 J{Paras 12, 13, 14 & 16). Relevant extract is reproduced

below -

T e



sud Cthers,
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12, Having reaching the concfusron about the mvaf:a:t/ of the

] impugned appointments made by the Chief Justice, ‘we cannot,

however, rafuse to recognize the consequance that invoives on
uprooting the appeilants, Mr. Go,mr‘ Subrarmaniurn, counsel for the
appetlarts white highlighting the hurman problems invelved in the case
pleaded Ffor sympathetic appmdch and made an impassioned sppeal
for aifowing the appellants to continue in their respective posts. He has
also referred to us Several decisions of this Court where aquitable
directions were issued in the interests of justice even though the

sefection and appointments of Cdnd‘la‘dtes were held to be illegal and
nsupportable.

23\ There is good sense in the plea put forward for the appellants, The
hurman problerm stands at the outset in these cases and it Is that
problern that motivated us in afloving the reviaw petitioners. It may
be recafled that the appellants are in service for the past 10 years.
They are either graduates or double graduates or post-graduates as
against the rinimum qualification of SSLC required for Second
Division Clarks in which cadre they were osriginally recruited Some of
them seerm to have earned hrgher quaiification by hard work during
their service, Some of them in the normal course have been prometed
tw Hgher cadre. They are now oversged Yor entry into any other
sarvict, It searrs that rmogt of tharn cannwot get the benelit of age
relaxationn tnder Rule 6 of the Karnataks Civil arvices (Gereral
Recruitrnent) Rules, 1977, One could only imagine their untold
miseries and of their family if they are left at the nidstrearn. Indeed, it
would be an act of cruefty at this stage to ask Public Service
Cornrmigsion for fresh selaction. (See tila Dhar vs. State of Rajasthar).

14, We may briefly touch some of the decisions referred to us by
counsel for the appeilants. A'K. Yadav v. State of Haryana was
concermed with the selection muade by the Haryana Public Service
Corrirission Tor appointment to the cadre of the Haryana Civil Service
by aflocating 33.3 per cent for viva voce. The selection was challenged
before this Court on the ¢ Jrouna‘ that the rmarks awarded for the
intarview was high as it would ¢ opan door for grb:tm. tress, This Court
umeia that contention and held that the marks for viva voce test
should not excead 12.2 per cant, However, the court ¢id not set goide
the appolntments, instead directed the Public Seérvice Cormmission to
give cne more opportunity to the aggrieved candidates to appsar -at
the cornpetitive exarminations. In State of U.P. vs. Rafiquddin, the
validity of sefection made by the Public Service Cornmission of Uttar
Praclesh to the cadre of Munsifs came for consideration. Here again the
court refused to quash the appointmant evensthough the sefection was

" found to be contrary to the rules of recruitment. In Shainda Hasan

(Miss) vs. State of ULP, the legality of appointiment of a Principal of &
minotity coltege was in quastion. The Principal was overaged for
appointment, but she was given age relaxation which was held to be
arbitrary, Yet the court has declined to stitke down her appointment.
On the contrary, the Chancefior was directed to grant the necessary
approval for her appointment with effect from the date she was
hofding the post of the Prindpal, Her continuous working as Prindpal in
the colfege seerms to be the only consideration that weighed with this
Court for giving that refief. L :

16, The precedents apart, the circumstances of this case justity an
hurngnitarian approach ahd Indeed, the appellants seem to deserv
Justict ruled By mercy. We take note of the fact that the wi :t
petitioners also would be dppofnteci in the High Court as stated by the
fearned Advocate General of the State.”

'
i

}
[

Surendra Kuamar Smgh Vs. Uttar Prad’esfr Financiai Corporation

}
2005 (1) AT) 642 - Angnhabad High Court ~ D.B. (Paras

woto 14), Relevant extract is reproduced belo*«(&:—
b N

!
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"9, It is waell settled by & series of decision of this Court and th
Suprerme Court that if an appointrent drdar is to ba questioned it
“must be questioned within a reasonable period thereafter and not after
& very'long period. Thus ln Kalu Ram v. State of UP., (2000 All L3
673) a Division Bench of this Court held that where the petitiocner has
put in about 36 years service as Executive Bngineer then the
consideration of vaifdity of the petitioner's diplora on the basis of
which he secured the initial appointment after a gag of 36 years is
improper and the termination is whofly arbitrary.

10.  In Shainda Hasan v, State of U.P., AIR 1990 'SC 1381 (1990 Alf
L 335) the Supremng Court observad that though the selection of the
appéllant wus invalid yet since sha had baery working for 16 yesrs to
ask her to leave her job at this stage would be doing injustice.

11, In Ashok Kumar Sharma v. Chander Shekher, 1953 Supp (2)
SCC 611 (vide paragraph 23) it was held that it is unreasonabie to
guash an appointment after 10 years.

12, In Arun Kurmar Rout v. State of Shar, AIR 1998 SC 1477 the
Supreme Court held that terrrination of service after & long time on
the ground that the inftial appointment w &% irregular was fmprope'_'é

i3, In Rajendra Prasad Srivastava v. District Inspector of Schools,
1994 (3) ESC 117 (All) it was heid that an ermpioyee whose inital
appointrrent is bad on account of sorne infirrmety therein but if he has
bean altowed to work for a leng period it wilt be unfiar to remove him
from service, A stmilar view has been taken by another Division Banch
in Rard Srivastava v, State of U.F., 1990 All CI 243,

Secretary, State of Karnataka and Qthers Vs, Umadevi (3) and Others.
[2006 (4) SCC 1} (Para 53). Relevant extract is reproduced below :-

i9. In Roshni Devi v. State of Haryarid, 1998 (8} SCC §9, {(AIR
1998 SC 3268), it was found that the employees have worked for
cmore than nine years. Hance,it was held that even f their initial
appointrnents were found to be invalid, they shouid not be removed
frorm service,”

Decigion in the case of M.P. State Co-operative Bank Versus
Many Ram Yadav and Others [2007 (8) SCC 264] relied upon. by
the respondents is  distinguishable on facts and not relevant to the

case in hand. Learned counsel does not when confronted, disputed it.

(,
.W)

20, We may notice the plea of 'bar of alternative remedy' vide paia 6

of the counter reply - inspite of the fact that this 'objection' is not

BRSO arguad / pressed while hearing the O.A. - for final decision.

21.  The respondents cannot be permitted to blow 'Hot' and 'Cold' in

same breath, According to the respoi\dents, the applicants were never
J S o
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appainted as per rules on regular cadre’ of ICAR and their adjustment/
Jppointment was void. If that be so, the":n CCS (Classification, Control
o Appeal) Rules, 1965 - are not attractecji and, therefore, the question

of filing Appeal against 'Terminatiiﬁn"« under those Rules - does not

arise at all. Moreover, “Alternative Remedy' is not an ‘absolute har'.

2. The applicants, who have been working since Jong for good ter

years (approx.), have to be treated at par with other regularly selected
/ appointed employees on regular cadre of ICAR and they could not be
fired' vide impugned. order. “A good judge decides according to
Justice’ and "Equity' in preference to 'Strict Law' - BONUS JUDEX
SECUNDUM ACQUUM ET BONUM JUDICAY EY ACQUITATEM STRICTO
PRAEFERT” is the well established pr mcxple - followed ccmsmtently by

the Apex Court and othe: \,ourts/Tnbunal

23. Taking into account the entirety of the circumstances, the
irresistable conclusion is that the impugned order in question is illegal,
arbitrary, manifestly unjust, against fair play and ‘Equity’ and cannot

he sustained in law,
24, No other argument or point urged and pressed.

) . 5. In the result, the impugned orders, Annex, A/1 dated Marcﬁ 28,
A 2008 (in the above two CAs) aré quashed, the Respondents are
diracted  to treat them at par with other regularly employges on
regular cadire of Indian Council of Agricultural Resear.ch - in

sucordance with Act / Rules, etc. in future without break, to pay all

i i Ak



irm

~6.  The

2are {if any) and continye to pay - all emoluments witt

and when due.
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