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HON'BLE MR. JUSTICE A.K:~;·Yoci; MEMBER:[J] .: :·:.<-: · ·. 
HON'BLE t4R: R.R:·::BHAND~RI;._t-1EM.B,ER[At~:\ ;' >. . ·:.: ,:_.·'' 
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. '. . . . . . . S\ . . , :- • l ~- . - , • -.. , . . . ~ 

E;)1~nwar La I Bose S/o Late Sh. Uttam Ram Bose, aged about 36 years, 
r:~s1dent of ·Hquse;.No. 228i :Ram Nagar,·Jhanwar"Ro~d, Chopasani 
Je1g ir, Jodhpur~ ·presently working -on the post of Techrtical Asslstant/T .. 
II~3 (Electronics)·, in the o{fice oLRespon:dentNo,2. .. · · 

. · .. · , . ·~·.·.Applicant. 
By Mr~ S.K. Malik, Advocate.; . ::. '>: ·. ~:· 

. . I 

. . - . 
<•. ' •• 

Versus: 
. -~ : . . 

·:. 
l 

Secretary, Indian Council of Agricultural Research (ICAR),. Krishi 
Bhawan, New Delhi.·,;:. · · : ~, : · · · 

' ' ·,< ,1, ~.: . : ~ 

••••• Respondents. 
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ORDER (ORAL) 

LPER JUSTICE A.K.YOG....._~EMSg_R_(J_)J 

Above OAs were connected vide order dated8.4.2008 and heard 

and decided together with the consent of the learned counsel for the 

parties on the ground that both the cases rest on similar facts, legal 

grounds and identical relief(s) hence they can be adjudicated by a 

common order. 

2. The Indian Council of Agricultural Research (ICP\R), a Regi~~red 
' A.. • /)11 • 

. '?l-1" 

Society owned and managed by the Central Government} a 'State' 

within the meaning of Article 12. of the Constitution of India. ICAR has 

several establishments - including Central J\rid Zone Research 

Institute (CAZRI) Jodhpur. There is no dispute on this score. 

3. Advertisement was issued vide Memorandum dated 

30.9.1997 (Annex.A/2 to the leading 9.':~), applications were invited 
. . ;!:.'·t 

v -~-.:-

from Employment Exchange, Jodhpur fro filling -up two posts of T-It.3 

in a Project 'called REDA (Rajasthan Energy Developrnent fl..gency) 
. . ~ ... . . · 

read with 'Requisition form' dated 7. 7.1997 (Annex. R/2 to counter 

reply). Applications were called for interview vide 'Interview Letter' . . 

dated. 30. 9. ~997 (Annex. A/2 to the OA) on ~eing selected th~J were 

issued Memo of Appointment dated 28.10.1997 (Annex.A/3 to the OA). 

Relevant extract of it reads -

"The post is tem{X)rary. On appointment his pay will ~ fixed in 
accordance with the normal rules. He/She will be entitled to 
draw such allowances ( de<;Jmess alfow::~nce, house rent 
allowance etc.) as are admissible to other staff of the 
corresponding grade and status under the Indian Council of 
Agricultural Research, tift the post exist in R.EDA Project at 
CAZRI, Jodhpur. The appointment is purely tempor«ry & co-
terminus with the Project "' · 

~ .. 

• . .. -._..:, 
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-3- ~r? :\. Th-e t1ppli\~onts were appointed on ~he basis of recommendation ~ 

or 'Selection Committee I Interview' andl Medical Examination as per 
. I 

TCAR Rules. In Para 4 (h)1 the respor~dents have referred to the 

~"'-:·.\evi:'lnt Order-sheet/~llinutes of the proceedings relating to the case of 

the applicants and filed it as (Annex.R/8) to their counter-reply. 

/\ccording to these fVJinutes (Annex.RI8) the two posts in the project 

([~~EDA) were advertised in Employrnent News I News Papers and "The 

~~;dections" were made as per ICAR Rules I Guide-lines"; relevant 

f'-linutes I abstract of the Minutes dated 30.10.1999 read : 

"Wit."! reference to Princip<J{ lnve<:iUgatw, REDA Project' Dr. N. M. 
Wither's let·ter dated 29.10.99 lind Director's comm<mts dated 
29.1 o. 99 on the $'.<une for the adjustment of Two technic<1l 
as-sistcmts, the foilowing is de~rl;' tl'1formed to the compeumt 
authority ". · 

1. The relevant rules I guide/in€$ / provicion were 
referred & we did not· find any such rules I guidelines as 
provides adjustment / absorption of s-uch technical 
assistants who · have been appointed on purely 
temporary I co-terminus with the concerned sch?me / 
project. 

In the context of. above, it is also stated that on the 
completion / discontinuation of such projects, the temporary 
employees appoint-ad under such scheme / projects have no 
right wh<~ts·oever for adjustment / absorption in the main 
stream I inr.titute, the offer of appointment iscued to these 
employees also contained the same clause. 

xxxxx xxxxx xxxxx 

In view of the above factual information and existing rules I 
guidelines, it clearly shows that both of these t:e.chnical 
ar.sistants 'Cannot be adjusted I absorood in the Institute 
strength (Non-f'fan/Pian). It is also worthwhile to mention that 
there does not exist any financial outlay I provision in the R.E. 
1999-2000 for adjustment of such vacancies/ employees. 

Accordingly, it is requested to kindly issue appropriate ordarc so 
that the services of these two technical assist21nts may be 
discontinued with affect from 30/31.10.99 & 31.12.99 
respectively. 

The .J!..ost/s of T.1I.3 (Mechanicaf Engineering) and T.II.3 
( Elf;!ctn'cat / Electronic) In REDA project !.'t'#J:~LfilL<?_cLY.fLla. 
Octot!fl.r:.,_l997 t}Jr_Q_I.1SlfJ open advertisq_merrt io_Jf.Le EmRfg_yme;Jt 
N!f: _ _lt_Y.[,_· __ Lf'Jgy_v_~12iU!§JJ.'Tic..Jb/!! __ §'__ql§!.r;_t;iQ[lfi_. ~;_v __ rge .cr:.P?i>;?. a!:i__p_er _l{;At;;. 
rtJis;:; / _g_uidej{Des~ Shri knit Kurru:r Singh was appointed a<:; 

... /1, _____ ----

·--·-----
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~16' 
. ·"· . '-Lr;·_:.::.: :~~- . 

. T.II.3 (Mech f:ngg.) and 'Shri · Bhanwarlal Bose as T.II.3 
(Electronic) in October, 1997. 

After th~ir appointments, some other posts in T.1I.3 categories 
were also filled up In other schemes I non-pl;m scheme of the 
Institute. So these two persons are senior to some of the 
recently recruited '(.!1,3 employees. If their services are dis­
continued due to· termnation of the scheme, some legal 
complications may arise becaur;e posts of sanior qualiticationr; 
having same nature of duties and same pay s·ca/e are available 
in the Institute and they a~ in the process of filling up. 
Therefore, to avoid any legal complicatiom; Shri Amit Kumar 
$Laqh and Shrl B.L. Bose are transferred from REDA m:_Qj§ct_t.Q 
the Non-plan scheme of the Institute w,e.f. 1111/99 and 
.Vi/.2~.£.~t!i~~>&.Y"'" 
Necessary transfer orders bg issued immediateiY," 

'· l·' . 
);. 

, k. 
. ~~ 

:::, •";!. 
• 1,..!., 

·' ..:.-,' 
.;·{··;·. 
. . 

. ~ ,' . . 

Sdi­
(AS.Faroda) 

Director 
30.1. o. 1999. 

• ' ~;~, ' .: . .' I ' 

' . ll ... 

· The Dlrector'srcomment dated 30.10,99 at para Ill on page 3 
· have been seen. It: Is again very clearly Informed and recorded 
on the file that issue of such ordertJ will r1ot be in the Interest of 

· the Institute and are_. completely in violation of rules and . 
guidelines. pertaining to recruitment I appointment. Further;. it 
is extremely important· to recall that at present there is a ban 
on filling up of vacant posts at !CAR: Institutes vide Counc8il's 
Jetter No. 12(4) I 98- CDN.(A&AJ dated 25.8.99 until further 
orders. Hence; filling up of these two posts I appointment will 
not be in confOrmity with the rules/ guidelines/ ICAR circulars. 
Accordingly_. the undersigned refrains from issuing anY such 
order and very humbly submitS clearcut advice I suggestion to _ 
the Director that resorting to such filling up of vacandes f. 
agpointment /absorption I adjustment will not be within the 
rules and should be avoided in any case. The file is again being 
sent to Director for reconsideratiQ!1___Qf_ his decision ·dated 
30.1 0. 99 so that the sanctity of orders I guidellries rngy_lJJt. 
ensured. · · · ·.: :.· j.:;;:' 

Submitted for giving a second thought on the matter and with a 
t:JlSJ.lJesJJ.. advice to take further n(lcessary action in_ con@.!Jl1D~ 
with Coundl's I Govt. of India's orders as oer administrative 
san c;!i1Y..,. , 

Sd/­
Sr. Administrative Officer. 

: (underlined·to lay emphasisj 

• c' • • .~ • • > :; 

The ·applicant relies upon C.lause (11) of the-J~id ·appointment-
·: . . • . ' 

~" 

lcttr.;r dated 28.10.1997 which contemplates-'that appointment was to 
' l:l. .·' . ' . ' . 

li''' 
ln . ·;. 

[;;;; 011 probation for a period of two years from ti1e·~date of joining but 
: . ·; . . . '' . 

•. ,!· 

t;·, .. :.: copy of appointment letter in favour:: of Bhanwar La I· Bose dated 
. . 

24.11.1997 (Annex.A/4 to the OA) clearly mentions that appointment 

is !:t.::mporary to the post ofT -II_3 (Electronics) in REDA Project w.e.f . 
. ~-. ' 

·.,;_ 

--. 
'•:-'·· 

: ,''' 

.. ;. .:~ 

.. 
I 

I 
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6. The respondents recommended for appointment in favour of the -""1 

. - -1 . . -
applicants as per the· then prevalent ·1CAR Rules I Regulations.· Order 

dated 30.11.1998 shows that steps were taken -to terminate the 
i 

services 'of the applicants· in.· the i ProjeCt· put said order was 

subsequently withdrawn vide !CAR letter dated u3.2.1999 (Annex. R-3 
' ' ' - ! 

& R-4, respectively to the counter-reply). 
' . ' ! 

7. The respondents (as disclosed i(1 their counter-reply), ICAR hf'ld 

issued an advertisement dated 11.09:.1999 /Annex. R-5 for filling up 
. I 

I 

three posts of T -II-3 (Technic.al Askistant),- one post reserved for 
I , 

I 

Scheduled Caste, one post reserve:d for OBC, and one post for 
I 

Scheduled Tribe for ma.king appointrrenf in regular cadre of CAZRI. 
i 

Bhanwar Lal Bose I applicant in OA No. 75/2008 belongs to S.C. 
I , 
I . 

category and Amit Kumar Singh I applicant in OA No. 7612008 belong 
' 

to OBC ct~tegory (vide Para 12 of ~1eir representation copy filed as 
I 
I 

Annex. A-9 & A-8 ·to their resp~ctive . OAs). According to the 

... -<.~-~~(.\::·~~~ respondents, the ICAR did not procerd to fill-up the posts under said 
// .'· ''""' ' 

;/~/ f.t;·<':~~:-:,;: .. '::;.:;~>;,, ·· ~·'::\~ vertisement In view of 'Ban' on fr~sh appointment imposed by the 
1(16' I''' ' '\ ''~ ' 
1\o,{'\(C \'.<.::·~) 'L ·.~ vernment of India, vide o.M. dat~d 5.8.1999 (Annex. R/7 to the 
I I . < ' '· ' ' : \\ '·, I ·' ·.. •lCl ' ' ' 
\, ~~:, ."· \~ :::: ·:;~Wr•')/-/;/"' ',:." 1 • , 

Y_ ·_ ,.\\; ,.5:~~~p<:~·· .:.::·9. unter reply). It, however, showsi that there was no absolute ban 
"·~: .;,_: ·~:.~_-. -· .·~v~\;~;;:~.: . I • - . 

·--::;<.·::~c. ~~~~- and appointment could be made with_ prior sanction I concurrence of -- .. ·.-:-·J~.......... ! 
' 

the Ministry of Finance (Department l[>f Expenditure) .. 

~-s. Letter of the Drawing. and Disb~rsing Officer (Shri Uttam Kumar) 

dated 28.2.2003 11.3.2003 (Annex! Rl9 to the counter~reply) shows 
I 

that payments were made to the a~plicants subject to rectification 1 
' ' 

I 
approval fro'm the !CAR, New Delhil From the facts and documents 

I 
I 

disclosed in 'the OA and the count~r reply it is more than clear thC!t 

applicants were taken~over on regulbr cadre of !CAR Lmder the orders 
I 

of competent authority, viz., 'Directior' as early as in the year '1999' . .: . -~-I . . 
" -----~· --.. ! =----
;:· I 



1/l~ -Co-
_,___ . 

itself and that matter was also referred to ICAR, New Delhi; there has 

been correspondence between the ICAR, Jo:dhpur and ICAR New Delhi 

on this subject but decision to discontinue the applicants was not taken 

promptly and the applicants were allowed to hold the 'posts' in regular 

cudre in ICAR Institute - CAZRI regular paid salary increments when 

due besides allowed to join GPF, etc., at par with other' regular 

employees of the Institute. It is, however, surprising that in spite of 

Senior Administrative Officer's comments (at Annex. R/8) and also 

letter of the Drawing and Disbursing Officer dated 1.3.2003 (Ann~ R~ 

9 ) th~ clpplict.1hts wewe t·egLJiarly paid and allow~d to contir1ue in 

service. 

9. Counsel appearing for respondents referred to the Rules 5.1 and 

8.5 of ICAR Hand Book of Technical Services, Fourth Edition - relating 

to Composition of Selection Committee. On going through the same, 

we find that these Rules are not applicable to the facts of the instant 

C(JSe. 

10. The iearned counsel for the respondents have submitted that 

appointment of the applicants being in Project and there being no 

regular selection having been conducted, the applicants are not 

entitled to continue in service. This argument of the learned ~J-~nsel 
for respondents has no merit considetfng that the resp,ondents 

miserably failed to justify their belated action to terminate the services 

of the applicants after a decade on the facts and ground - within their 

knowledge and being fully conscious - ever since the inception of 

these appointments but still allowed the applicants to contimJe in ICAR, 

~· 
Joclh pur in regu.\C""'--l.:ct.dre. ,.__..___,_. 

. ---------..._ 

... 
~--:.··,;:..~-·. 

I 

'' 
I 
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' i -7~ (U_) 
11. It is inter·esting to not~ that there is no whisper in the· counter 

i 
I 

i·eply or the documents brought on record of this OA that the 
! 

applicants' we1·e guilty of cot~cealn1ent I fraud I mis-r·epresentation of 
I 

f<1ct(s) or abatement for collusion with concerned authority of ICAR in 
I 

seeking appointment at any stage. ICAR did not proceed to take action 

against any of the 'then authority' responsible for these appointments, 

The respondents have failed to explain why !CAR at Delhi did not aci 

promptly and kept the matter painfully pending for several yean 

(about a decade) It rnuy be recalled that !CAR, Jodhpur had re 

r·eferred the matter to ICAR Delhi as eady as· in the year 1999 
I 

Impugned ter·rnination order. is issued in March 2008. The applicant: 

have changed their position· to their prejudice because the impugne1 

order has been passed highly belatedly. Long silence, in the facts c 

this case, is conspicuously unexplained and amounts to 'Approval'/ 'N 

Objection' to the 'appointments' in question. Approval I rectification c 

ICAR has to be inferred. The applicants are in no way responsible fc 

their tr·ansfer / tlppointrnent from 'Project' to 'regular' cudr·e of ICAr 

There is no reason as to why the·y should be punished for which thE 

are not guilty. According to Legal ~1\axim ··_N EMO EX PROPRIO __ DQ1 

CONSEQUITUR ACTIONEH - which n·!eans, 'No one can get a right 
: ~·~ 

.. .-~~::;:.;::_~-;~~:,~~~ consequence of his own wrong' ·~. respondents. action to issL 
;{.. • .... - -..o Jro,)o.~~ 

{3. /(::::.·:::·~~>"--, .. ·~~. impugned order cannot be approved. CONSESUS TOLLIT ERROREt-1,_ 

(;:~ ~:~~@-;~J.~; ;i i,e, 'A man who does not speak where he ought to; shall not I 
\~,~ i~ .. f;r-fl: __ ,., •';,..' 1R' . "\:::~~':.~~,~~,·.::~;f/t. heard later - when he de~ires to speak, ,is a well accepted 'Rule 

Equity.' 

I 

12, ·In para 5 of the 'imp~_lgned-order' dated 28.3.2008 (Annex.Aj: 

(quoted below) 1 the Respqndents mentioned that it was 'irregula 

(and not 'void ab initio' ap later alleged in counter··r·eply. Para 5 

impugned Of"der r·e~1ds :- . 

' -~----lk: ' [ 
--. -1--- . -----



11J: ,.-.'6-
..,, ,!J..ccordingly after L~xamfning the reply c,;.· Cf··ri t:~f .. ;1,.,!·''"'Jr , ...... 1 

8os·e, the Secretary, lCAR. h<JS concluded th~L~ slr;~.~ h~- ;,~~,'be~;; 
adj~~tcd ~gainst a vacant. post at: CAZRI, Jodhpur fiLequfarfy, 
M legal rtght: accrued to fum to continue on the said posl' .:md 
that the ends of justice would be met if the services of Shri 
BhanwC/r Llil Bose are terminated." · 

(undei'!ined by us ta lay emphasis) 

Para 4 (h) - 'f' and 'g' of counter reply - read;·_ 

"f) J!la~ the averm~nts made in para No. 4. 6 of the original 
apphcatton are not: dtsputed. However, it is submitted that when 
the initial appointment order of the applicant itself was void ab 
ini~o, nonest and nullity in the eye of law then by granting the 
revtsed pay acale and nli.lxt lncrurnent a illeg..~l order cannot 
become a legal order. 

g) That the averments madra in para No. 4. 7 of the original 
application are not disputed. However, it is submitted thCtt when 
the initial appointment order of the applicant itself was .void ab 
initio, nonest: and nutlit:y in t:he eye of law then.l;.Y-3l..llg_ftlli:g __ tb.t:. 
GPF acco{tnt nvml;u:r obtaining no!.1JJ.'rJ;Itlon tium an illeg?!J~'l.l. 
(Jf!.IJ!l~Slm~iLlf#.!J_qj_g_r.Ji..t#.G~ 

Respondents, apparently on record, as an after thought, 
,:· .. 

endeavored to 'improve' their defence. 'Respondents ar·e conscious 

that 'irregular' appointment can be regularized and hence attempting 

to shift· their 'stand', as exposed above. Respondents failed to dis-

continue the applicants at the 'earliest' opportunity and the applicants 

are not responsible of 'fraud' or mis-representation; and, therefore, 

their appointments have to be treated regularised/ratified by ICAR at 

least in the year 2004. Respondents cannot be allowed to fall back on 

the alleged 'irregularity' committed: .. by:\their own after one decade -

leaving 'the applicants' without 'job' in the mid of their life. 

13. Plea of 'void-ab init,io'j'nullity', as alleged in counter-reply, 

cannot be taken into account at this belated stage and liable to be 

ignored. An appointment (which may be irregular f voidable at initial 

stage) can be regular/valid in due course depending upon attending 

circumstances (including conduct of the parties)) of each case. 

J'.ppointment of the applicants cannot be called through 'back door'. 

The impugned order to this extent is without evidence on record and 
~-···"·-·· __ , ____ (\_, 

·~ ---' .:.....· 



' . 'I I~ 
therefore .... · perverse-- apart from the .. 1a~t thC~t such an observation in 

- I 
the impugned order is devoid of logic f r-ationale, opposed to ''Fair·· 

Play" and ''Good Conscience" and tbitrary. It is, appropriate to infer 
' J 

I 
"deemed~approval" on the principle_- underlying the Latin Maxim -

QUI NON- PROHIBIT QUOD PROHIBERE- PROTEST ASSENT IRE 
: I . . 

VIDETURr· viz.- He who does not Wohibit when he can, is deemed to 

approve, 

14. Difference between "Void" ahd \\Voidable" has· been explained 
I , 

time and again by Apex Court and· High Courts. Reference is made to 
. : ' 

a few of them - as follows-: 

·, 
I 

(i) In AIR (1978) SC 1536! (Para 3) - Ram Sarup Vs. State 

of- Hary;;na and others, Ap~x qoLJrt noted'-
' I I . 

(ii) 

' 
"3. The question tiu:n: arises as to what was the effect of breach 
of CJ.( 1) of R. 4 of the Rules. Did it have the effect of rendering 
the ;sppointment wholly void so as to be completely ineffective 
or mereiy Irregular, s~ that it could be regularised as and when 
the appellant acqulrer:J the nece~sar; qualifications to hold the 
post of labour - cum " Conciliation Officer. We are of the view 
that the appointment! of the 'appellant .was irregular since he did 
not possess one of th,e three requisite qualifications· but as soon 
<~,s· he acquired the nece!ifiary qualification of five years' 
experience of the woriking of labour laws in any one of the three 

'capadties mentioned lin a. (1) of R. 4 or fn any higher capacity, 
his appointrnent must be regarded as having been 
regularis·ed\l\)11 I> II II II IIIII I IIIII 1111 111'11111 I 10 l o Ill I 111 I 111111 I Ill I II I II II Ill I I 

The appointment of 'the appellant to the post of labour"cum~ 
Conciliation Officer, 'therefore, became regular from the date 
when he completed! five years after taking Into account the 
period of about ten 'months during which he. worked as Chief 
Inspector of Shops. ~nee his appointment became regular on 
the expiry of. this· {>eriod of five years on his fulfilling .''the 
requirements · for ·appointment as · labour-cum-Conciliation 
Officer and becomin~ eligible for that purpose, he could not 
thereafter be reverted to the post of Statistical Officer. The 
order ofreversio,n P<J,ssed against the appellant was, therefore, 
dearly illegal and It tyust be set aside .. ~ 

I, 

I 
I 

In. AIR 1999 SC 517 (Para 6) - Union of India and . 

others Vs. Kishori Lal Babiani, while affirming order of C.A.T. 

eombay Bench, -observed :- I 
... ---- ............ L_. --- I 

ll 
:I 



W --to·'· 
"5 . . _;; .. ,........ . • Delay defeat~ equity Is a well known principle. 
of )Urtsprudence. Delays of 15 and 20 years cannot be 
?Vcrlooked Vlhen an applicant before the Court seeks equity. It 
~~ quite clear tha~ the applicants for aft these years had ryo legal· 
nght to any ~particular post. After mora than 10 years, the 
process of selection and notification of vacandes cannot: be and 
ough~ f'!Ot to be reopened in the interest · of . the proper 
functionm..q.and mor<J/e of the concerned services ...... , ... " 

(iii) · . In AIR . 200,1. SC. 1.176 (Para . 6 ) - Budd hi Nath 

Chaudhary and others etc., Vs. Abahi Kumal' and others.~ 

ra!n~tated a !:lave 'ratie::cliiiieiio\Hai' =as Falla~is = 

.. 

"6. The ~~/er;:ted candidates, who h'lve been appointed, are now 
in errtploymertt: as J\/at:or Vehicle Inspectors for ov.er.- 9 

d<.:~dt'1. . ...................................... , . The effect of .• · 
conclusion is that appointments made long back pur::want to a 
selectiM need not be disturbed. Such a view can be derived 
from savaral decisions· of this .Court Including the d~dslom:; In 
Ram Sarup v. State of flaryana (1979) 1 SCC l-68 (AIR 1978 SC 
1536 : 1978 Lab IC 1535); District Collector and Ch<sirrr.JJn; 
Vizianagaram Social Welfare Residential School ·Society 1 

Vi:danagaram v. M, Trlpura Sundari Dovi (:1.990) 3 SCC 655; 
cmd H. C futtaswamy v. Hon 'bJ~ Chhi'f Justice of Karrrat:al<a High 
Court, Bangalore, 1991 Supp (2) S.CC 421 : (AIR 1991 sc 295 : 
1991 Lab IC 235 ). Therefore, we must: let the matters lie where· 
they are." 

15. Respondent empl"'iasized upon the expression "Back-Door" used 

in the impugned order. Firstly, it is a 'grave' charge casting 'aspersion' 

as passion, against the applicants who were given no 'Show-Cause' 

notice to defend them. Admittedly, Respondents initiated no 

'disciplinary-proceedings' under CCS (Classification, Control & Appeal) 

In the present case - both the applicants possess requisite 

(lnd they . were ·eligible as pei· ·all criterion - to be 

appointed and they were appointed I absorbed against existing vacant 

post as per 'reservation quota'. They have not been blamed for• either 

fraud or rnis-representation or collusion. Such appointment is at best 

an infraction of proce~-~~~:~- pro'~~d~~--~~ appointment (on the ·part of 



r;:·~.:.'7,.~~:~~ ... 
//. . ., Of, );;;'::-.. 

·-}/; G) 
respondents ) and, therefore, the 'app,licants' cannot be dislodged on 

lhis scor'e after c1 decade. 

16. The. applicants were transferred and adjusted against 'existing 

vac~1ncies' within permissible quota; there was no absolute ban as such 

and C~ppointrnent could be made with the concut-rence of the 

Government. The r·espondents did not revoke 'appointment' in question 

<:lt the first opportunity and the c)pplicants were allowed to serve the 

Institute for about ten years (approx.) within the knowledge of all 

concerned authorities at ICAR Jodhpur and IC.A.R New Delhi. 

17. Coupled with the above cir·cumstances, there is no charge of 

fraud j mis-representation against the applicants, the impugned order. 

Record shows that the then Director I Officers in ICAR, Jodhpur acted 

bonafide in the interest of 'Institul"B'. There is nothing to show that the 

applicants were appointed/absor·bed against regular cadre of ICAR, 

Jodhpur for extraneous considerations. It is not even the case of the 

respondents. 

(/ . . ., ,~· ;-..:::~. 

_/~~·,··:·r.:;i::·.~~:: 1~~)\·.:'~~J\~" 18. .A.pparently, the applicants have continued in job in the belief and 

tlr·. I v!F (:j~:::~ l\ ) ? hope that they are at par with other employees appointed in regular 
1\ J ( •j ' ... :. ,,~\'< ' '"} ) f,' 
\ r ;.)r.; \{;/; 1 \:,·.........-~--. IHY 
-.\-~,.~ ;(c·.· ·~~,.... '{•Y,;ri.,J,~ ... 

\\~(~;:·· .. :.·.i .. ;:-'~_.·,:: .. :~1~;~L.::-'_.;:~~~;; .. -.:_: .. :.·_·.:::,;, cadre of the !CAR. If action was taken promptly by the respondents at 

- · "' initiu I stagejs, the applicants could have looked for alter-native 
' :: ::....,;;,:::~.: ~· .:' ... ,· 

job/occupation to rnaintain I sustain them and their families. By 

allowi11g the applicants to continue for several years, the applicants can 

cia im for 'legitimate expectation' of being treated as regularly 

appointed employees of the ICAR. The applicants have acted to their 

prejudice and now a~ this s;_~g:_,~~-~--~~~~~vantaged' position. The 
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r·espondents failed to '!:lis-continue' their appointment at the earliest 

ovailable. opportunity i.e. in 2003/2004 to the applicants. Therefore, 

failed to <l'v'ail themselves of the opportunities to take alternative job 1 

ernployrnent and now prevented due to their having become 'over-

Dge'. 

19. The learned counsel for the applil:ants, in support of the abov_e, 

placed reliance on following decisions. 

District Collector & Chairman, VJ.zicmagan;m Soc:;lifl!!t 

Welfare Residential School Society, Vizianagaram and Another 

Vs. M. Tripura Sundari Devi (1990 (3) SCC 655] Para 7. The Apex 

Court observed-

"7. We are, however, inforrned th<It the respondent 
sub!:>--equentfy ~cquired .another degree in MA with secQnd class 
and has qualified herself to be appOinted to ifle said post. 
Whatever the merits of the decision given by the Tribunal, we 
cannot forg~t that she was entitled to rely upon it till this tim(j 

·where she had succeeded. She was not allowed to join service 
on January 2, 1986 and thereafter r.he had approached the 
Tribunal in January :1.987. The dedsion of the Tribunal Wc~s' :Of 

August 31, 1987 and thereafter the present dvil t:ppeal was 
pendlnq In this Court from December :1.987 till this day. 
Considering the· fact that she is compelled to .serve, that r.he 
has acquired the requisite qualification, that today she may be 
overaged for the por.·t and the further fact that many who were 
underquatifted were appointed to the post earlier, _we feet that it 
will be unjust to deprive her of the po<X at t:hi':i stage. 11'/c, 
therefore, set aside the irnpugned order of the Tribun<tl but 
allow the appeal partially and direct that t·h;; respondont" should 
be appointed in the post' from the beginning of the ensuing 
academic year 1990-91. Since Shn' Madhav Reddy cont<.md.;.·d 
that there is no vacant post at· present, we further direct t~t, 
if necessary, a p0$t be creatf:!d to accommodat:e her. Sh-~1i!l, 
however, not be entitled to any bMefits including· back wages­
till her appointment."' 

of J<arnataka High Courtr Bangalore and Othe;-s, [1991 (Suppl) 2 

SCC 421 ](Paras 12, 13, 14 & 16). Relevant extract is reproduced 

be.lov..r - ·······, 

I 
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"12. Having reaching the conclusion about the invalidity of the 
impugned appointments made by the Chief Justice, \we cannot~ 
however, refuse to recognize; . thtJ consequcmce thltt involve~· on 
uprooting the appeilants:. Mr. jGopat Subramanh1m, counsel for the 
appl!l/ants while highlighting if1e human problems iMolved in the c<Jse 
pieaded !or syrnpatfletlc f!lppro~ch and made <~n irnpassioned appeal 
for alfo\~mg the appellants- to continue in their respactive po!;ts, He has 
also referred to us several decisions of this Court where equitable 
directions were issued in the interests of justice even though the 
selection and appointments of candidates were heid to be illegal and 
unsupportable. 

13. There is good sens·e in the plea put forward for the appellants. The 
human problem stands at the outset In thl!!s·e cases and it is that 
problem that motivated us· fr: allowing the review petitioners. lt' may 
be recalled that the appellants are in service for the past 10 y~ars. 
They ara either graduates or double g171duates or post-graduates as 
<figainst the rrinimurn qualification of SSLC required for Second 
Division Oerks in which c<Jdre they we're originally recruited. Some of 
them seem to have earned higher qualification by hard work during 
their service. Some of t-hem in the normal course have baen promoted 
to hif)her C<!Uire. They tire now overaged for entry Into <1ny other 
.-:;>Jrvice, It: Si!llt!t'rr:; th.:1t m.;,Sit of th<Un canMt get the benefit of ;:Jga 
reiaxC~tion tmder Rule 6 of the K.eimataka O'vll ervices (General 
Recruitment) Rulas-_ 1977. One could only imagine their untold 
miseries and of their family if they are left at the midstream. Indeed, it 
would oo an act of cruelty at this r;tage to as-k Public Service 
Commls'Sion for fresh selection. (See uta Dhar vs. S"'tate of Rajastll<lflj. 

i 

14. \>Ve may briefly touch some of the decisiom; referred to us by 
Ct.Junsel for the appelJ~nts. · A.' I<. Yadav v. State of Haryana was 
concerned with the s-electiorz made by th(:) Haryana Public Service_ 
Comrrussion for appointment to t:he cadre of the Haryana Civil Service 
by affocating 33.3 per cent for vlva voce. The selection was challenged 
before this· Court on the ground that the marks awarded for the 
interv·iew was high as it would 'open door for arbitradncss. This Court 
upheld that contention and h~ld that the marks for viva voc~ test 
should not exceed 12.2 per cent. Ho•.vever, the court did not set a<:.ide 
U1e appointments, ins·tead directed the ?ubiic Service Commis-sion to 
givcr one rnore opportunit'l to the aggrieved amdidater; to app~g(lr ·at 
the competitive examinations. ,In State of U.P. vs. Rafiquddin, the 
validity of !:.·election made by tkle Public Service Commi5slon of Uttar 
Pradesh to the cadre of Munsifscarne for consideration.· 1-lere again the 
(X}urt refused to quash tho appointment even:though the ~:>election was 
found to be contrary to the rules of recruitment. In Shainda Hasan 
(Miss) vs. State of U. P. the legality of appointment of a Principal of a 
minority college was In question. The Principal was overaged for 
appointment, but she wus giver age relaxation which was held to be 
arbitrary. Yet the court h<iS dec;lined to s-trike down her appointment. 
On the contrary, the Chancello'r was directed to grant the necessary 
approval for her appointment with effect from the date she was 
holding the post of the Prindpal, Her continuous working as Prindpal in 
tiM coltege seems to be the only consideration that weighed with this 
Court for giving that relief. 1 

16. The precedents :upart, .the circumstances· of this ca~·e justify an 
humanitarian approach and Indeed, the appellants seem to deserve 
justice ruled by mercy. We 'tul<a note of th(! (eJc.t that the writ 
petitioners al:.·o would be appolr:~ted in the High Court as ~;t:ated by the 
learned Advocate General of the State."' 

·~urendr<;J i{unmr Singh Vs. Uttar ~radesh Financial Corporation 
I 

!H.:d Others, 2005 (1.) ATJ 642- Allahabad High Cour-t .... D.B. (Parc:1s 

l.•i ). Relevant extract is repr·odL,~c_i~--~-el~'t.~-
1 -

I 
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"9. It is well settled by a series of decision Of this Court and the 
Supreme Court that If an appointment: order Is to be questioned It 

· must be questioned within a reasonable period there~ftcr and not after 
a very long perlod. Thus Jn Ka/u Ram v. State of UP., (2.000 All U 
673) a Division Bench of this Court held that where the petitioner has 
put in about 36 years service as Executive Engineer then the 
consideration of validity of the petitioner's ·diploma on the basis of 
which he secured the initial appointment after a gap of 36 years is 
improper and the termination is wholly arbitrary. 

10. In Shainda Hasan v. State ofU.P., AIR 1990 SC 1381 (1990AJI 
U 33$) the Supreme Court observed that though tile selection of the 
~ppQ/f;:mt wu~ inv{J/id yet !Sinc:e she had been working ror 16 yeiiJrt; t'O 
<Jsk her to leave her job a1: this st<Jge would be doing injustice. 

11. In khok Kumar Sharma v. Chander Shekher, 1993 Supp (2) 
sec 611 (vide paragraph 23) it was held that it is unreasonable to 
quash an appointment aff:er 10 years. · 

' 
12. In Arun Kumar Rout v. State of Bihar, PIR 1998 SC 1477 the 
Supreme Court held th«L' termination of st:~rvice <Jfter <1 long time or.r 
ihiJ ground tfwt the initial ;;ppointmant w i)!~' irroguktr war; itrtpropcii/11#. 

13. In Rajmdra PraS!Jd Srivastava v. District InspuGtor of Schoo/<;, 
1994 (3) ESC 117 (All) it was held that an employee whose initial 
appointment is bad on account of t:;ome infirmit'l therein but if he ha~ 
ber;m iii/owed to work for a long period it will be urdiar to remove him 
from service. A dmilar Vi'.fW has been taken by another Division Bench 
in Rani Srivastava v. f:J't:ate ofU.P., 1990 All C1243. 
Secretary, State of Kamataka and Others Vs. Umadevi (3) and Others. 
[2006 (4) SCC 1] (Para 53). Relevantextractisreproduced below:-

14. In Roshni Devi v. State of Haryana; 1998 (8) SCC 59, (AIR 
1998 SC 3268), It: was found that the employees have worked for 

. more than nine years. Hence,it was held that even if their initfaf 
appointments were found to be invalid, they should not be removed 
from service .. v 

Decision in the case of M.P. State Co-operative Bank Versus 

N&HHi Ram Vadav and Others [2007 (8) sec 2641 relied upon by 

the respondents is distinguishable on facts and not relevant to the 

case in hand. Learned counsel does not when confronted, di~puted it. 

We rnay notice the plea of 'bar of alternative remedy' vide pai:a 6 

is not 

argued I pr·essed while hearing the O.A. - for final decision. 

21. The respondents Ci:innot be permitted to blov.,r 'Hot' and 'Cold' in 

... _._ .. ~---·· 



~'IS" t. . :r( f!J 
.;ppointed as per· rules on 'regular cadre' 

1

of !CAR and their adjustrnenlj 

:.1ppointment was void. If that be so, thJn CCS (Classification, Control 
I . 

:\ /\ppeal) Rules, 1965 .: Me not attracte~ and ther-efol'e, th(-?. question 

r f"l' , / r 
o,· ; mg Appeal against 'Termination'·- Linder those Rules -· does not 

MISe at all. Moreover, "Alternative Remedy' is not an 'absolute bar'. 

:~2. The applicants, who have been working since long for good ten 

:;eMs (approx. ), have to be treated at par with other regularly selected 

/ e1ppointed employees on regular cadre of ICAR and they could not be 

'f'ir·2d' vide impLlgned order. \\A good judge decides according to 

'Justice' and 'Equity' in preference to 'Strict Law' - BON us JUDEX 

:SECUNDUt-4 ACQUUM ET SCNW-1 JUDICAT ET ACQU!TATEf.J! STRICTO 

Pr~EFERi" is the well established principle - followed consistently by 

~he Apex Court and other Courts/Tribunal. 

23. Taking into account the entir·ety of the cir·curnstances, the 

i1T8s\stable conclusion is that the impugned order in question is illegal, 

<J1·bitrary, manifestly unjust, against fair play and 'Equity' and cannot 

be sustained in lav\1. 

i"8gular· cadr·e of Indian Council of Agricultural Research - in 

::iccordance •Nith Act I Rules, etc. ·in future without break, to pay ail 
___ , ____ : .fl_.L _______ _ 

. i 
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