& CENTRAL ADMINIST TRATIVE TRIBUNAL >//7
JOUHPUR 5&5‘5@3’3, IGODHPER

~

ORIGIAMNL APPLICATION NO. 75 & 78 of 2008,

this the 15" of April, 2008,

CORAM : |
HON'BLE MR, JUSTICE A.K. YOG, MEMEER [J]
HON'BLE MR. R.R. BHANDARY, MEMBERIA]

FERAE

Bhanwar Lal Bose S/ Late Sh. Uttam Ram Bose, aged about 36 vears,
resident of House WNo. 228, Ram WMagar, Jhanwar Read, Chopasani
Jagir, lJodhpur, presently working on the post of Technical Assistant, T-
1I-3 {Electronics} , in the office of Respondent No.2

4 ceceipplicant,
/0 By Mr, 8.K. Malik, Advocaie.’
Versus
1-  Secretary, Indian Council of Agricultural Research (ICAR}, Krishi

Bhawan, New Delhi

2-  Director, Central Arid Zone Research Institute [CAZRIY, Jodhpur.

LR

- Under Secretary (NRM3}, ICAR, S{rzshs Anusandhan Bhawan -
PUSA, New Deihi,

By Mr. Ashok Chha m_;gm, Advocale .
[Slongwith My, S.P.Arora, &éwecmﬁ}

ARERE

Conpected with A, Mo, 76/2008. '

Armit Kumar Singh S/o Shri Harpal Singh aged about 38 years, résident
of House Mo, 1BE/450C, Chopasani Housing Beard, Jodhpur presently

working on the post of Technical Assistant, T-1I-3, Mechanical
Engineering in the office of Respondent No. 2 -

‘ *;:—““:*“\ ) - Applicant.
y‘ M. 5.K. Mallk, Advocate,

Yeorous

Secretary, Indian Council of Agricultural Research {ICAR), Krishi
Bhawan, fvi sw Dethi. :

Director, Central Arid Zone Res earch Institute {CAZRY), Jodhpur.
3-  Under Secretary {NRM), ICAh‘, Krishi Anusandhan Bhawan - 11,

PUSA, New Delhi,
- sRESpORAgeRis.

By Mr. Asholk Chhangani, Advocate.
[Alongwith Mr. S.FP.Arova, Advocaie]
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ORDER {ORAL)
ITPER JUSTICE A KYOS MEMBER {11

Above OAs were connected vide order dated8.4.2008 and heard
and decided together with the consent of the learned counse! for the
parties on the ground that both the cases rest on similar facts, legsl
gmuﬁds and identical relief{s} hence they can be adjudicated by 3

common grder.

2. The Indian Council of Agricultural Research {ICAR), a Reg;%tvred
' M 8%

Society owned and managed by the Central c}ves’nmenti/a ‘Shate
within the meaning of Articie 12 of the Censtitution of India. ICAR has
several establishments - including Central Arid Zone Ressairch

Institute {CAZRI} Jodhpur. There is no dispute on this score.

3. Advertisement was issued vide Msemorandum dated
30.9.1997 {(Annex.A/2 to the leading CA), applications were invited
from Employment Exchangs, chhpﬁr fro filling-up two posts of T-II_3
in a Project ‘called REDA {Rejasthan Energy Development Agency)
read with 'Reguisition form’ dated 7.7.19597 {Annex. R/2 to counter
repiv). Aﬁpiicatims were called for interview vide ‘Interview Letiter
dated 30.2.1997 (Annex. AJ2 to the OR) on being selected they were
issued Memo of Appointment dated 28.10.1997 {Annex. A3 to the DAL

Relevant extract of it reads ~

"The post is temperary. On appointment, his pay will be fixed in
accordance with the nermal rules. He/She will be entifled to
draw such allowances (dearnsss alflowance, house remt
affowance etc.} as are admissible to other staff of the
corresponding grade and status under the Indian Council of
Agricuftural Research, 88 Swe post soxist jn REDA Profect st
CAZRI, Jodhpur. The appeintment is purely temporary & co-
terrrinus with the Froject ©
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4.  The applicants ware appointed on the basis of recommendation

of 'Selection Committee / Interview’ and Medical Examination as per

ICAR Rules. In Para 4 (h), the respendents have referred to

(St
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e

relevant Order-sheet/Minutes of the proceadings relating to the case of
the applicants and filed it as {Annex.R/8) to their counter-reply.
According to these Minutes (Annex.R/8) the two posts in the project

{REDA) were advertisad in Employment News / News Papers and “The

Selections” were made as per ICAR Rules / Guids-lines”; relevant

F

Minutes f abstract of the Minutes dated 30.10.199% read

"t referance to Prndipal lvesEgator, REDA Frojact O ALH.
Waher's ietter dated 26.10.99 and Director’s cormuments dared
29.20.99 on the saime for the sdiustment of Two techwica
assistants, the Tolfowing is dearly informed to the compsetart
authority - :

1.The relevant rules / guidslines / provision were
refarred & we did not find any such rules / guidalines ac
provides adjustmeant / aisorgtion of such techrdica
sssistants Wwhe have besen appointed on purely
remporary / co-termdnus with the corncerned schams /

groject.

In the coptaxt of shove, it s also stated that on the
comnpledion / discontinuation of such prejects, the ternporary
employees appoirted undar such scheme / projacts have ne
right whatsoaver for adjustrent / absorpfon in the mair
strezrn / insttute, the offer of zppointivent issued fo thest
employaes aise contained the sams dause,

Keoobix XOOOM JO000L X000

In view of the above fectusl information and existing rufes ;
guidelines, it clearly shows that both of these techwica
zesistants cannet be adjusted / shsorbed in the Istitub
strength { Non-Flan/Flar). I is aizo worthwhile fo mention thea
there does not exdist any fnandal cutlay / provision in the 8E

Accordingly, itis requasted to kindly issue agpropriate orders 5¢
that the services of thase fwe techieal assistants may X
discontinued with offect from 329/231.1098 & 31i2#
respectively,

The post/s of T.IL3 {[Mechanical Bngineering) and T
{Flectrical / Electroric) in REDA project were jitled up &
October, 1997 throvgh open adverlisement in the Emploviven
News / Newspapers., The seloctions were made as per ICH
rufes / puidelines, Shri Amdt Kurar Singh was appointed as
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' T 3.3 (Mech. Engg)} and Shri Bhanwarls? Sose as TIL2
i {Etectroric) in October, 1597,

t)
4.;

After their appeintments, some piher posts in T.JL.3 wategories
- weare afso fiffed up in other schaemas / non-plan scherme of the
' Instiute. So these twe persons are senior o seme ofF the
recently recruited T.I13 empioyees. I¥ their services are dis-
continued due tp terrminztion of the stheme, soms legal
complications may anise because posis of senior guaiifications
having same nature of duties and same pay scale are available
in the Institute and they are in the process of fifling up.
Therefore, fo avoid sny legal complications Shii At Kurmar
Singh and Shii 8.8 Sose are transferrad frem REDA project to
the Non-plan schame of the InsHiyte wef 1/131/98 and
3/1/2000, respectively,
Nacassary transfer orders be issued immediztaly,”

sgy_

{A.5 Ferada}
Direcior
30.16.1928

~ The Director's comment dated 30.10.99 at para II¥ on page 3
% fiave heen seen. It is again very clearfy informed and recerded
b 3 on the file that issua of such orders wilf not be in the interest o¥
the hstitvte and are complately in viclation of rules and
guidelines pertaining to recrultiment / appointiment. Further, it
is exdremely impottant to recall that at present there is & ban
on fiffing up of vécant posts at ICAR Institutes vide Counclifs
fettar Np, 12{4) / 98 = CON (A&A) dated 25.8.92 until Turther
orders. Hence, fiffing vp of these Beo posts / appointment wilf
not be in conformmity with the rules / guidelines / YICAR drculars.
Accordingly, the undersioned refrains from issuing any such
order and vary humbly subrnits clearcut advice / suggestion o
the Dirsctor that resorting &o such fing up of vacendes /
appointment / sbsorption / adjustment will not be within the
rufes and should be avoided i any czse. The file is again being
sent & Director for raconsideration of his decision dated
30.18.99 so that the sanctity of orders /[ guidelines may be
ensured.

Subimitted for giving a second thought on the matter and with a
request / advice o take further necessary gcticn in consonance
with Coundl’s / Govt of India’s ardsrs as per administrative
sanchiy,

&/ -

L

» . Sr. Adrinistrative Officer.
" {underiined to lay emphasis)

&. The applicant relies upon C%ause_{_ 11} of the said appeintment
letter dated 28.10.1997 which contemplates that appeointment was to
be on orebation for a peried of two vears from the date of joining but
Q | the copy of appointment letter in favour of Bhanwar Lal Bose dated
24.11.1997 {Annex.A/4 to the OA) clearly mentions that appeointment
is temporary to the post of T-II_3 (Electronics} in REDA Project wee.f.

29.10.1997,

2
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1 6.  The respondents recommendead for appaintment in favour of the

s ap'p!icants as per the then prex:*a&enf}c&g Rules / ‘ReguEai:i@ns."Order
dated 30.11.1998 s?imws that steps were taken fto terminate the
services of the applicants in. the Project but said order was
subsequently withdrawn vide ICAR letter dated 18.2.129% (Annex. R-3

& R-4, respectively to the counter-reply).

7. The respondents {as disclosed in their counter-reply), ICAR had
issued an advertisement dated _11.09‘ 1959 fAnnex. R-B for filling up
;4( three posts of T-II-3 {Technical Assistant), one post reserved for
i Scheduled Caste, one post reserved for OBC, and one post for
Scheduled Tribe for making appeintment in regular cadre of CAZRI
Bhanwar Lal Bose / applicant in OA No. 75/2008 belongs te 5.C.
category a.nd Ami Kumar Singh / applicant in OA No. 76/2008 belong
toa OBC category (vide Para 12 of their representation copy filed as
Annex. ﬁ-@ & A-B to their respe:ctizfe OAs}). According to the

respondents, the ICAR did not proceed to fill-up the posts under said

. '.»7 . e;:a x -“‘{ (::;, bt
\ N
5 0\“6. 17

»:'t;f___/ and appointment could be made with prior sanction / concurrence of

the Ministry of Finance {Department of Expenditure).
. \ '

3. \Letter of the Drawing and Disbursing Officer (Shri Uttam Kumar)
dated 28.2.2003 7 1.3.2003 ;\Anne; R/@ to the counter-reply) shows
that payments were made to the app!icants subiject to rectification /
approval from the ICAR, New Delhi. From the facts and decuments
disclosed in the OA and the counter reply it is more than clear that
a;ﬁp}icantg were taken-over on regui&%r cadre of ICAR under the arders

of competent authority, viz., ‘Director’ as early as in the year '1999

™
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itself and that matter was also referred to ICAR, New Delhi; there has

&

¢

beéﬁ correspondence between the EC;’%R, Jodhpur and ICAR New Delhi
on this subject but decision to discontinue the applicants was not taken
promptly and the applicants were allowed to hakd. the ‘posts’ in regular
caére in ICAR Institute - CAZRI regular paid salary increments when
due besides allowed to join GPF, ete, at par with other regular
employess of the Institute. It is, however, surprising that in spite of
Senior Administrative Officer's comiments {at Annex. R,‘S) and also
letter of the Drawiﬁé and Disbursing Officer dated 1‘3.280_3 (ﬂknn’e){. R-
o 2 ) the applicanis were regularly paid and allowad to continus in

sarvice,

9.  Counsel appearing for respondents referreé to the Rules 5.1 and
8.5 of ICAR Hand Book of Technical Services, Fourth Edition - relating
to Composition of Selection Comimittee. On going through the same,
we find that these Rules are nat applicable to the facts of the instant

case,

10. The learned counsel for the respondents have submitted that

appointment of the applicants being in Project and there being no
regular selection having been conducted, the applicanis are rgo"c
entitled to ceontinue in service. This argument of the learned counsel
for respondents has no merit considering that the respondents
miserably failed to justify their belated action to terminate the services
of the applicants after a decade on the facts and ground — within their
knowledge and being fully conscious - ever since the inception of
thesé appointments but still allowed the applicants to continue in ICAR,

M .
Jodhpur in regular cadre.

-



.fK\A

. have changed their positien to their prejudics
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i1, ‘E%: i; m‘cerestmﬁ to noke that there is no whisper in the counter
reply, or the documents brought on record of this OA that the
applicants’ were guilty of concealment / ‘fi‘éud [ mis-representation of
fact{s) or abatément for collusion with concerned authority of ICAR in
secking appointment at any stage. ICAR did not procead to take aétﬁm

against any of the "then authority” responsible for these appointments.

The respondents have failed to explain why ICAR at Delhi did not act

pmmpty and kept the matter séin?uliy pending for several vears
{about a decade) It may be recalled that ICAR, ledhpur had re-
referred the matter to ICAR Delhi as early as in the year 1999
Impugned termination order is issued in March 2008. The applicants
b se the impugned
order has been passed highly belatedly. Long silence, in the facts of
this case, is conspicuously unexplained and amounts to 'Approval/ ‘Eﬂhﬁ
Objection’ to the "appointiments’ in ‘::gues‘a:icaﬁ. Approval [ rectification of
ICAR has to be inferred. The applicants are in no way responsible for
their transfer / appointment from 'Project’ to ‘regular' cadre of ICAR

There s ne reason as to why they should be punished for which they

are not guilty. Accoiding te Legal Maxim -NEMO EX PROPRIO DOLO

COMSEQUITUR ACTIONEH - which means, No one can get a right in

consequence of his own wrong' - respondents action to issue

heard later - when he desires to speak, is & well accepted 'Rule of

Equity.’

12. In para 5 of the impugned-order’ dated 28.3.2008 (Annex Af1},

{quoted below), the Respondents mentioned that it was 'irregular’;
{and not 'void ab initic' as later alleged in counter-reply. Para & of

impugned order reads -

(-
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"%, Accordingly after examindng the regly oFf Shet Bhanwar Lat
Bose, the Secreea y WCAR has conaua‘ed that since he has been
adiusted against 2 vaca: nt post at CATRI, Jodhpur frreguianly,
- no legal right accmeé to Rirn to continue on the sald post and
that the ends of justice weuld be st if the services of Shii
Bharwar Lai Bose are terminated.”

{undzritned by us tofay araphasis)

aa
Para 4 {(h} - 'I' and 'g" of counter reply - readg -

"f} That the avermenis made in para No. 4.6 of the original
application are not disputed. However, it is submtted that when
the inftial agpointiment order of the apglicant itself was void ab
iniie, nonest and nullity in the eye of faw then by grantma the

] revised pay scale and next increment a ilegal order cannot
becomne a iegaf order.

g} That the ave»ments made in pa{a No. 4.7 of the origing!
application are not disputed. However, it is submitted that when
the infHal appointment order of the applicant itself was void ab
Q[n initio, nonest and nuility in the eyve of faw then by alletting the
- GPF acoount number ebtaining nomination form an iflegal order
czannet become a jegal order.”

Respondents, apparently on record, as an after thought
endeavored ta improve’ their defence. 'Respondents are conscious
that ‘irregular’ appointment can be regularized and hence attempting
to shift their 'stand', as exposed above. Respondents failed to dis-
continue the applicants at the 'sarliest’ opportunity and the applicants
are not re;s;%cmsib!e éf fraud’ or mis-representation; and, therefore,
their appointiments have to be treated regularised/ratified b‘fECAR at

. fzast in the year 2004. Respondents cannot be allowed to fall back on
the alleged ‘irregularity’ committed by their own after one decade -

iéaxfing ‘the applicants' without Yjob' in the mid of their life.

13. Plea of 'void-ab initio'/'nullity’, as alleged in counter-reply,

cannot be taken into account at this belated stage and liable to be

ignored. An appointmant {which may be irregular / voidable at initial
stage) can be regularfvalid in due cm:rse depanding upon attending
circumstancas {including conduct af tha parties)} of each case.
Appointment of the applicants cannot be called through 'back door’.
The impugned erder to this extent, is without evidence on record and

7,
|



—q~ - N
therefore ~ parverse -~ apart from thg?ag that such an observation in
the impugned order is devoid of logic / rationale, opposed to “Fair-
Play” and "Good Conscience” and arbitrary. It is, apprapriate to infer
“deemeduagﬁﬁravai“ on the principle - unéer{ying the Latin Maxim -

QUI NON PROHIBIT QUOD PROHIBERE PROTEST ASSEMT IR

)

VIDETUR, viz.- He who does not prohibit when he can, is desmed to

approve.

14, Difference between "Void” and “Voidable” has been explained
time and again by Apex Court and High Courts. Reference is made to

a few of them - as follows

{iy In AIR (1978} SC 153¢& (Para 3} ~ Han: Szrup Vs. Sigte

of Harysna gad ofhers, Apex Court noted -

"2, The queston then arises as to what was the effact of breach
of Ci.{1} ofF R 4 oF the Rules. Did it have the effect of rendering
the apoointment whelly void 5o a5 to be completely neffactive
ar frarely freguisr, 50 that it could be reguizrised as and when
the appeflant acquirad the necassary qualifications to hold the
post of Labour ~ cuimn - Conciiation Officer. We are of the view
that the appoirtment of the appallant was regular since ke did
not possess one of the thires regulsite qualifications but as soon
25 he acquired the necossary qualification of five ysars’
experience of the working of iakour laws in any one of the three
cepadties mentioned in Q. {1} of R 4 or in any Righer capacity,
fis sppoirtiment must be regarded as having been
eouiErisad. i,
The appointimant of the appeliant to the post of iabour-cume
Concifiaion Officer, therefore, became regular from the dats
when he cornplated five years after taking into account the
paricd of shout ten months during which ke worked as (hief
inspector of Shops. Once RIS appointiment became regular on
the axpiry of this peried of fve years on his fulfifiing the
requirements Tor appointment as  labour-cum-Corcitiation
Officer and becoming a¥gible for that purposs, he could not
thereafier be reverted to the post of Stalistical Officer. The
erder of reversion passed against the appeilant wes, therefore,
clearly iflegal and it must be set qside.”

(i In AIR 1992 SC 517 {Para 6) ~ Umnion of Iadia and
others Vs. Kishori La! Bablani, while affirming order of CAT.

Bombay Bench, - observed -

\P/,



—le —~

Tl

« ~1o--
' : B s Dglay defests equity is o well known pringiie
. of jurisprudence.” Delays of 15 and 28 years cannot be
. ’ _ everiooked when an applicant before the Court saeis equity.

iz quite clear that the applicanss for aif these years had nofegal
right tv any particufar post. After more then 10 yeaars, the
process oF selection and notification of vacandaes cannot be and
ought not o be recpened in the interest of ithe proper
functiohing arid morafe of the concerned services. (... .~

(i} In AIR 2001 SC 1176 (Para & } ~ Buddhi Nath

.,

Chaudhary and others eic., Ve, Ababi Kumar and others.-
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in emgloyiment as fHotor VYehicle Inspaciors for over &
(/ o292, civnrssneen TRE  effect of our
' cenciusion Is #hat appointments made long back purspant in 2
sefection heed not be disturbad. Such a view car be derived

fromy several decisions of this Court induding the dedsions in

Rarn Sarup v. State of Haryana {1979} 1 5CC 168 (AIR 1978 5C

IE38 : 1978 izb I 3535); District Collector and Chainman,

iziznagarsim  Soclal Weifare Residendal School Society,
irianagaram v. M. Tripure Sundsii Devi [1698) 3 SOC 855;
rd H.C. Puttsswarry v. Hon'ble Chief Justice of Karnataka High
curt, Bzngalore, 3981 Supp (2) BCLC 422 : [AIR 1991 50 295
21 iab IC 235). Therefore, we nust let the matters lie where
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15, Respondent emphasized upon the expression "Back-Door” used
in the impugned order. Firstly, it is a 'grave’ charge casting ‘aspersion’

as passion, against the applicants who were

(L

y & notice to defend them. Admittedly, Respondents initisted no
‘disciplinary-proceedings’ under CCS {Classification, Control & Appeal)

L. Rules, 1965, Ctherwiss also, Respondents have assigned no Rele' o

the applicants in seeking thelr appointments.

In the present case - both the applicants possess requisite
qualification and they were eligible as per all criterion - to be
appointed and they were appointed / absorbad against existing vacant
post as per 'reservation quota’ "?‘ha‘g have nolb been blamed for either

fraud or mis-representation or collusion. Such appointment is at best
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an infraction of procedure provided for appointmen

/
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respondents } and, therefore, the ‘applicants’ canhot be disledged on

this score after a decads.

16. The applicants were transferred and adjusted against ‘existing
?acanz%es’ within permissible quota; there was no absolute bén as such
and appeintment could be made with the concurrence of the
Government. The reémﬁdeﬁts did not revoke 'appointment’ in guestion
at the first opportunity and the a‘ppiic_anés were allowad to serve the
Institute for abouf ten years (approx.} within tﬁe knowledge of all

concernad authorities at ICAR Jadhpur and ICAR New Delhi.

17. Coupled with the a%‘sm*e circumstances, there s no charge of
fraud / mis-representation against the applicants, the Empﬁgneé order.
Record shows that the then Director / Officers in ICAR, Jodhpur acted
bonafide in the interest of 'Institute’. There is nothing to show that the
applicants were appointed/absorbed against regular cadre of ICAR,
Jodhpur for extraneous onmderarmns It is not even the case of the

respondents.

18. Apparently, the applicants have continusd in job in the belief and
hope that they are at par with other employees appointed in regular

cadre of the ICAR. If action was taken promptly by the respondents at

initial stagefs, the applicants could have looked for alternative

jobfoccupation to maintain / sustain them and their families. By

allowing the applicants to continue for several years, the applicants can
claim for ‘legitimate expectation’ of being treated as regularly
appuointed emp%agees of the ICAR. The applicants have acted to their

prejudice and now at this stage, in a 'dis-advaniaged' position. The
7
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respondents failed to 'dis-continue’ their appointment at the earliest

M

- available opportunity Le. in 2003/2004 to the applicants. Therefore,
failed to avail themselves of the opportunities to take alternative job /

employment and now prevented due to their having become ‘over-

]
¥

age'.

12. The learned counsel for the applicants, in support of the above,

placed reliance on following decisions.

( o District Colfector & Chafrinan, Vizianagaram Sociaf
Welfare Residential Schoof Sa_ﬁ?etg; Vizés&ég&mm and Another
Vs, M. Tripura Sundar? Devi [1990 {3) 5CC 655] Para 7. The Apex
Court ohserved- |

2 We are, |lheowever, infermed that the respondant
subsaguentiy acquired another degree in MA with second ciass
and has qualifed herself to be appointed o the said post
Whatever the merits of the dacision given by the Tribunal, we
cannot forget that she was entitled to rely upon it HH this time
wiere she had succaedad. She was not siiowed to join service
on January 2, 1998 and thereafter she had approachad the
Tribunal in January 1887, The dedsion of the Tribunal was of
August 31, 1987 and thereatter the present civil appesl was
pending in tis Court Wom Decermber 1987 il this day.
Considering the fact that che is compellad to sarve, that she
has acquived the requisite qualification, that today she may be
ovaragad for the post and the Rurthar fact that many whoe were
underqgusiified were appointed to the post eariier, we Feei that it
Wil be uvrjust fo deprive her of the post at this siage. We,
therefore, set aside the Nmpugned order of e Tribunal but
zilow the appes! partially and divect that the respondant should
e appointed in the post from the beginning oF the ensuing
zcadardc year 1990-81. Since Shii Madhav Reddy contended
Hhat there 5 ne vacant post af present, we further diract thae,
if necessary, 2 post be crested to scoormymodzte Rer Showill,
however, hot be ergitiad to any benefits including back wages
i her appoirtmant.”

K. €, Putizswamy and Others Vs. The Ron'bie Chiaf Justice
of Karnatake High Cowrt 8angaiore and Offiers, {1921 (Suppl) 2

-

SCC 421 YParas 12, 13, 14 & 18). Relevant extract is reproduced

below — %’\

—-— e - OO —_——— o
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12, Having reaching the conciusion about the irwalidity of tha

impugned appointiments made by the Chie? Justice, we cargot,
however, refuse io rotogrize lhe conseguence that involves on

ugrooting the appeilants. Mr. Gopat Subrarmaniurn, counsel for the
sppeilants while hightighting the humran problams invelved in the case
pleaded for sympathetic approach and made an impassioned appeal
for alfowing the appellants to continue in thair respactive posts. He has
aiso referred te us saversl decisions of this Court where equitable
frections veere jssued in W irterests of Justics even thouch the
sefection snd appointments of candidstes were heid to be iflegal and
unsupportaiie,

232 There is good sense i the plez put ferward for the appetlants, The
hurran problern stands 8t the eutser in these cases and ¥ is that
problem thet metivated us in alfowing the revisw petitioners. X may
be recaiied that the appeliants are i service for the past 10 years.
They are aither graduates or doubie gradusbes or post-craduaias 25
against the minimurm qualificaion of SSIC raguired for Second
Sivision Cerks in which cadre they were originally recruited. Soms of
them seem to have earmed higher qusiificavior: by hard work during

2
. s 3 a ) 2 x
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to Hgher cadre. They are noew overaged for ergry inte any other

~ sarvice, It sesrms thet most of them tannot get the benefit of age
2 c reiaxztion uhder Rule 6 of the Kammataka Cvii ervices {Genersal

Recruftimant) Rules, 1977, One could only imagine thelr untoid
miseries and of their Yarndly IF they ara jleft o the midstrear. Indeed, it
would be an zer of crualty st this stage o ask Public Sarvice

Corrrdssion for resh sefection. {See Lils Dhar vs, Siste of Rajasthar).

14, We may briefly touch some of the dedigions referred o us by
cotnsef for the appeafianes. A K Yadav v. Statz of Haryana was
concamed with the sslection made by the Horyang Public Sarvice
Comurission for appoirtinent (o the cadre of the Harvarna Civii Service
by aflocating 232.3 per cant for vive voce. The selacton was chellenged
befare this Court on the ground that the marks awarded for the
interview was hich as it would open door for arhitrariness, This Court
upheid that cortention and heid that the marks for viva voce test
shouid not exceed 122 per capd. However, the court did not set aside
the appoinboments, instead directed the Public Sarvice Corrurission to

aive one mors apportunity o the sgorieved candidetes to sppasr a3t

the coimpatitive axaminstions. I State of U.P. vs. Rafiquddin, the

validity of selection madsa by the Public Service Convrdssion of Uttar

Pradaesht to the cadre of Munsifs came for consideration. Here again the

court refused to guash Yhe appoiptmert aven though the sslection was

Tound to be contrary & the rules of recruitrrens. In Shainds Hasan

/5' ' {855} vs, State of 148 the legality of appointrent of 3 Prindpal of 2

Irdnority colflege was in question, The Principal was overaged ¥or

appuintiment, but she was given age relaxation which was held to be

arbitrary. Yet the court has dedlined to sirke down her appointimant.

On the contrary, the Chancellor was directed to grant the necesssry

approval Yor her appoirtrment with efect from the date she was

holding the post of the Prindpal. Her continuous working as Frindpal in

the coflege seeirs to be the only considerstion that weighed with this
Court for giving that relief. :

18, The precedents apart, the sircumstances of this case justity an
tasmaritarian approach and indesd, the appeliarts seem to deserva
justice ruled by mercy. We itske neote of the fact thet the wiit
pedtioners alse wouid be appointed in the High Court &5 stated by the
fazrned Advocate Generad of the State.”

Surendra Kumar Singh Vs, Uttar Pradesh Financial Corporation
and Gthers, 2005 {1) ATI 642 ~ Allahabad High Court ~ D.B. {Paras

3 to 14). Relevant extract is reproduced

o

[y

.

e
v E "n




AR | - -4 - | ﬂ]@

G ' -/ L]’ -
QI is well ssttlad By 2 saries of decision of this Court and tHhwe
Supreme Court that If an appointrnent order Is to be questioned it
v ‘ must be guestionad within 2 reasorablie paried theraafter and not sfter

& very fong peried. Thus in Kalu Rar v, State of UR, (2000 Al 13
672} a Divisiern Bench of this Court held that where the petiioner has
put in sbout 36 vears service as Executive Bhgineer then the
consideration of validty of the petitionsr’s dipioms on the basis of
Which ke secured the initial appaintinent after @ gan of 36 vears is
improgar and the termination is wholly arbitrary

£ F e

iG, In Ghainds Hasan v, State of U8, AIR 1900 S0 1381 {1990 A

gsk her fo feave her job at this stage wauld be doing irjustice.

i3, In Ashek Kurrar Sharms v, Chander Shekher, 1992 Supp (2}
SCC 611 {vide paragraph 23} it was held that it Is unreasonable to
guash an appointment after 10 vears.

o 12, In Arun Kumar Rout v, State of Bihaer, AIR 1998 SC 1477 the
¢/ Sugreme Court held that termination of service after a fong time ot
‘ the ground that the sl appointimant W as irregular was improper.
13 I Rajendra Prasad Srivastave v. Distict Inspector of Schodls,
i9G4 (3} ESC 1317 (Al) it was heid that an ermpioves wheose initial
Sppointment is Bad on acoount of some infirmrdty Fhereln butif he has
baen alfowed to werk for a fong period i wiit be unfar to remove Rirm
e sarvice. A simdlar view has heen taken by ancther Division Bench
irn Rani Srivastava v. State of U, 2990 Al £3 243,
Secretary, State of Karnztake and Others Ve, Umadevi {3) and Cthers,
2006 (4) SCC 1} {Pars 53). Refevant axiract is reproduced below -

14, In Roshni Devi v. State of Haryanz, 1998 {8} SCC 59, (AR
1988 SC 3268), it wss found that the employees have worked for
more than nine years. Hancedt was hald that even i their inital
appolntmeints were Ffound to be invalid, they shwuid not be removed
from sepvice.”

Decisicn in the case of M.P. State Co-operative Bank Yersus

Nanu Ram Yaday and Others [2007 (8) SCC 264] relied upon by

T

the respondents is  distinguishable on facts and not relevant Lo the
case in hand. Leamed counsel does not when confronted, disputed it

‘4

20.  We may nolice the plea of 'bar of alternative remedy’ vide para &

of the counter reply — inspite of the fact that this 'sbjection’ is not

argued f pressed while hearing the U.A. - for final decision.

21, The respondents cannot be permitled to blow 'Hot' and Cold’ in

same breath. According to the resgmiden‘cs, the applicants were never
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appointed as per rules on 'regular cadre’ of ICAR and thelr adjustiment/f

&

appointment was void. If that be so, then CCS (Classification, Control

(¢!

& Appeal) Rules, 1965 - are not attracted and, therefore, the question

[

of filing Appeal against Termination’ - under those Rules - does no

arise at all. Moreover, "Alternative Remedy' is not an 'absolute bar'.

22. The aﬁpﬁcéﬁts, who have been working since long for good ten
years {approx.}, have to be treated at par with other regularly selected
F appointed employess on regular cadre of ICAR and they could not be
Cfired' vide impugned order. A good judge decides according o
Justice' and 'Equity’ éﬁ.pre?erence to ‘Strict Law' - BONUS JUDEX

SECUNDUM ACQUUM ET BONUM JUDICAT E
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PRAEFERT” is the well sstablished principle ~ followad consistently by

the Apex Court and other "Courtsﬁ ribunal.

23. Taking into account the entirety of the circumstances, the
irresistable conclusion is that the impugned order in question is illegal,
"j: arbitrary, manifestly unjust, against fair play and ‘Equity’ and cannot

be sustained in law.
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24,  No other argument or point urged and pressad.

E. In the result, the impugned orders, Annex. A/1 dated March 28,
2008 {in the above two CAs) are guashed, the Respondents are.
directed to treat them at par with other resju%arhf eﬁpicyees ohn
regular cad_re of Indian Council of Agricultural Reseas;ch - in

accordance with Act / Rules, sic. in future without bresk, to pay ail

b
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