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CEt~TP...Al JU)f;[fNISTRATl"\!E TRIBUN.Al 
JODHPUR. BE~CH,.· JODHPUR 

OR!G!ANl APPUCAT!Or-~ NO. 75 & 76 of 200ft 

CORAM: 
HON'BLE MR. JUSTICE A.K. YOGI MEt-4BER [l] 
HON"BlE f-.1R. R.R. BH.ANDARI, f'-1EMBER[A] 

····~ 

Shanwar Lat Bose S/o Late Sh. Uttam Ram Bose, aged a bout 36 years, 
resident of House No. 228i . Ram Nagar1 Jhanwar Road! Chopasani 
Jagir, Jodhpur, presently working on the post of Technical Assistant_, T­
II-3 (Electronics) 1 in the office of Respondent No.2. 

By Mr. S.K~ Malik,. Advocate .. · 

1- Secretary, Indian Council of Agricultural Research (ICAR), Krishi 
Bhawanr New Delhi. 

2- Director, Central Arid Zone Research Institute (CfoZRI), Jodhpur. 

3- Under Secretary (NR~Ji), ICAR, Krishi Anusandhan Bhawan -II, 
PUSA1 New Delhi. 

By Mr., Ashok Chhangaad, Advocate .. 
[Aiong\vith t4r. S.P.Arorat' Advocate] 

... 

. .. 
' 

Am it Kumar Singh S/o Shri Harpal Sing.b; agee( about. 36 yet:irs, re'Side!it 
of House No. 18E/450r ·Chopasani Housing Board1 Jodhpur presently 

T -II-3, !.Jtechanical 

Secretary, Indian Council of Agricultural Research (ICAR), Krishi 
Bhawan, New Delhi. 

Director1 Central Arid Zone Research Institute (CAZRI) 1 Jodhpur. 

3= Under Secr:atary (NRfVl), ICAR, Krishi Anusandhan Bhawan ~ IIt 
PUSAr New .Delhi. 

---- - ·-~-------·· -~---------~-------'- - -- --
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0RDER (ORAL) 

{PER JUSTICE A.K.YOG,MEMBER (ill 

Above OAs were connected vide order dated8.4.2008 and heard 

and decided together with the consent of the learned counsel for the 

parties on the ground that both the cases rest on simHar facts, legal 

grounds and identical reHef(s) hence they can be adjudicated by a 

common order. 

2. The ,.Indian Council of Agricultural Research (ICAR), a Registered 
~ i1 ~­

Society owned and mana·ged by· the Ce~tral Government1,a 'State: 

within the meaning of Articie 12 of the Constitution of India. ICAR has 

several establishments - including Centrai Arid Zone Research 

Institute (CAZRI) Jodhpur. There is no dispute on this score. 

Advertl'semenr lMas "ist:::ued v1de 1\J!.cmo-·::)~dum d" -·terl <' • .,. "'~ ,.. • i'h . .-11 IUH I I a~..-u 

30.9.1997 (Annex.Aj2 to the leading OA) 1 applications were invited 

from Employment Exchange, Jodhpur fro filling -up two· posts of T -II_3 

ln a Project 'called REDA (Rajasthan Energy Development Agency) 

read with 'Requisition forml dated 7. 7.1997 (Annex. R/2 to counter 

reply). Applications were called for interview vide 'Interview letter~ 

dated 30.9.1997 (Annex. A/2 to the OA) on being seh~~:ted they were 

issued t.tiemo of Appointment dated 28.10.1997 (Annex./V3 to the OA). 

Relevant extract of it reads -

"The post is temporary. On appointn?ent, his pay will be fixed in 
accordance with the normal rules. He/She will be entitled to 
draw such allowances (dearness allowance~ house rent 
allowance etc.) as are admissible to other staff of the 
corresponding grade and status under the Indian Council of 
Agriculrural Researd?, till the post exlst in f<EDA Project at 
CAzRl, Jod'npur. The appointrrtent is purely temporary & co­
terminus with the Project .~ 

~-
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The app!!cants were appointed on the basis of recommendation 

of 1Selection Committee I Interview~ and Medica I Examination as per 

ICAR Rules. In Para 4 (h), the respondents have referred to the 

relevant Order=sheet/r.!iinutes of the proceedings relating to the case ol 

the applicants and filed it as (Annex.R/8) to their counter-reply. 

According to these l\1inutes (Annex.R/8) the two posts in the projed 

(REDA) were advertised in Employment News l Ne\'lfs Papers and uThE 

Selections" were made as per ICAR Rules / Guide-linesu; relevant 

Minutes/ abstract of the r11inutes dated 30.10.1999 read 

"Witfl: J~ference to Principal !nver;tigator, R£DA Project Dr. N. M. 
Wahers letter dated 29.10,99 and Directors comments dateu 
29.1 0. 99 on the .sam•:a f.:;r the adjustment of Two t€K:hnicaJ 
assistants~ the following is dearly informed to the competet'l~ 
authority- "-

1., TtttB relevant rules I guideli!t"l€5 ,1 prov'ision ~'JerE 
ref.;wred & we did not: find (iiny such rules / guidelines a:= 
providfls aa)ustment I absorption of such technical 
as-sistants tNho have been appointed on pure~[ 
temporary l'! co=terminu~ -..;vith the concerned s·ch'$me / 
project. 

In the context of. above, it is al.so s'tatt:!d that en th!f 
completion / discontinuation of such proj"ects-,. the temporary 
employees appointed under such scheme / projf3cts have n~ 
dght wh~tsoever for adjustment / absorption in the malr: 
stream I institute, the offer of appointment issued to thesE 
employees also cont-ained the same clause. 

In view of the above factual information and existing ruN~s / 
guidelines, it dearly shows that both of these tec"'lnica 
assistants cannot b:g adjusted I absorood in tfu~ !nst!t'Jt1 
.strength (Non-f'lan/Planj. It is also worthwhile to mention tha: 
there aOes not f!lXis~ any finand~l outlay ,/ prevision in the !t E 
i. 999-2000 fur adjustrnent of such vacancies I employees. 

Accordingly? it is reqt.r::!!sted to kindly iss·ue appropriate orders s~ 
that the services· of these two technical assistants may b~ 
discontinued with effuct from 30/31.10.99 & 31.12.~ 
respectively. 

The postls of T.II.3 (Mechanical Engineering} anti T.IU 
(Electrical ./ Electronic) In REDA project were if/led i!.B. it 
Octobf!r, 1997 tftrauah open adv·ertisement in t!1e f3mpfoymen 
News / Newspapers, The _selectlons_were___mad~_as per I~ 
rltles I auidelines, Shri Afnit Kurnar Singh t;vas ap;::{ointed l1S 
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T.II.3 (fllech. Engg.) and Shri f!Jhanwaflal 8-:Jse as T.Il.3 
(Electronic} in Ocoober, 1997. 

A-if:er their appointment!;;, some other posts in T.1I.3 ce;tegorie-s 
were also filled up in other schemes· / non-plan scheme of the 
Institute. So these two persons are senior to some of the 
recently recruited T.ll.3 employees. If their sen-ices are dis­
continued due to terrnination of the scheme~ some- legal 
compliclition~ u.~y arise because posts of senior qualifications 
having same nature of duties and same pay scale are available 
in the Institute and they ;sre in the process of filling up. 
TheraforeJ to avoid any leaal complic-ations Shri P.rnit Kumar 
Singh and Shri B.L.Bose are transferrtad if-om REDA protect to 
the Non~p!an- schsme of the Institute w.e.f. 1111/99 and 
1/1/2000,respecave~ 
Necessary transfer orders be issued immediately.» 

Sd/­
(AS.Faroda) 

Director 
30.10.1999. 

The Director's comment dated 30.1.0.99 at para III on page 3 
have been seen. It is again very clearly informed and recorded 
on the file that issue of such orders will not be in the interest of 
the Institute and are completely in violation of rules and 
guidelines pertaining to recruitment / appointment. Further;. it 
is extremely important to recall that at present there is a ban 
on fiiHng up of vticant posts at !CAR !J'"lstit'utes vide Counc8ils 
letmr No. 12(4) I 98- CDN (A&A.) dated 25.8.99 until fw+Jier 
orders. Hence, filling up of these two posts/ appointment will 
not be in conformity with the rules/ guidelines I !CAR drculars. 
Accordingly, the undersiqned retrains from issuing any such 
order and very humbht submits dearcut advice / suggestion to 
the Director that resorting tq such filling tt{! of vacandes I 
appointment/ absorption I adiustrnent will not be within th.e 
rules and should be avoided in any case. The file is again being 
sent to Director for reconsideratio.'1 of his decision &:1ted 
30.10. 99 so that the sanctity of orders / auideimes mH_be 
ensured. 

Submitted for giving a second tnought on the matter and wi'f:h a 
.reque~tl advice to. take further_necessao~ action in consonan~§.. 
INith Coundl's / Govt. of India's orders as per administrative 

Sd/­
Sr. Administrative Offic."'f!Ir. 

(underlined t:o lay emphasis) 

The applicant relies upon Clause (ll) of the said appointment 

letter dated 28.10.1997 which contemplates· that appoiiitment was to 

be on probation for a period of two years from the date of joining but 
' 

the copy of appointment letter in favour of Bhanwar La! Bose dated 

24.11.1997 (Annex.A/4 to the OA) dearly mentions that appointment 

is temporary to the post ofT -II_3 (Electronics) in REDA Project W.'e.f. 

29.10.1997. 
(k. 



• 
~ 

\. 

,:; 

-S- ~)ro 
..-r-

6. The respondents recommended for appointment in favour of the 
~ 

applicants as per the, then prevalent ICAR. Rules I Regulations.- Order 
. I 

1 

dated 30.11.1998 shows that steps were taken to terminate the 

services of the applicants in. the Project but said order was 

subsequently withdrawn vide ICAR letter dated 18.2.1999 (Annex. R-3 

& R-4, respectively to the ~ounter-reply). 

7. The respondents (as disclosed in their counter-reply) 1 ICAR had 

issued an advertisement dated 11.09.1999 /Annex. R-5 for filling up 

three posts of T-II~3 (Technical Assistant), one post reserved for 

Scheduled Caste, one post reserved 'for OBC, and one post for 

Scheduled Tribe for ma.king appointment in regular cadre of CAZRI. 

Bhanwar Lal Bose I applicant in OA Nc..1, 75/2008 belongs to S.C. 

category and Amit Kumar Singh I applicant in OA No. 7612008 belong 

to OBC category (vide Para 12 of their representation copy filed as 

' Annex. A-9 & A-8 to their respective OAs). According to the 

-·~·(~~ "'"'"' respondents, the ICAR did not proceed to fill=up the posts under said 
/ ',' . ., rr:;-, 

'• q;,-, • .,. • ·- .-':\ . 't1r;. ( ;,>'... ' • ...... -;!\ 

(( ~~; t:-<. :.:. :.··j ·!~~ '." vernment of India vide O.M. dated 5.8.1999 (Annex. R/7 to the 
o Cl1_ "(' /Ill\,:-'.'. J ""' . o1CI 

/'\~ ~<:·~·:. ~:<:·7 unter reply). It1 however, shows that there was no absolute ban 
\.-:;··,, ·:-...~;., - • ..-./ .. , •'',f.i 
~ .:,, . - . .;; ... ~:;,--
·-.;:::.~!.;_~ and appointment could be made with prior sanction I concurrence of 

the Ministry of Finance (Department of Expenditure). 

~. a. Letter of the Drawing and Disbursing Officer (Shri Uttam Kumar) 

dated 28.2.2003 I 1.3.2003 (Annex. R/9 to the counter···reply) shows 

that payments were made to the applicants subject to rectification I 

approval from the ICAR, New Delhi. From the facts and documents 

disclosed in the OA and the counter reply it is more than clear that 

applicants were taken-over on regular cadre of ICAR under the orders 

of competent authority'1 viz., 'Director' as early as in the year '1999' 

~· 



-'~ itself and that matter was also referred to ICAR1 New DeJhi; there has 

been correspondence between the ICAR, Jodhpur and ICAR Nev-1 Delhi 

on this subject but dedsion to discontinue the applicants was not taken 

promptly and the applicants were allowed to hold the 'posts' in regular 

cadre in ICAR Institute = CAZRI regular paid salary increments when 

due besides allowed to join GPF, etc., at par with ot:h•::!r regular 

employees of the Institute. It is, however, surprising that in spite of 

Senior Administrative Officer's comments (at Annex. R/8) and also 

letter of the Drawing and Disbursing Officer dated 1.3.2003 (Annex. R­
t~· 

-~ 9 ) the tlppHeants were regularly pald and allowed to o.Jnt!nue m 

service. 

9. Counsel appearing for respondents referred to the Rules 5.1 and 

8.5 of ICAR Hand Book of Technical Services, Fourth Edition -relating 

to Composition of Selection Committee. On going through the same, 

we find that these Rules are not applicable to the facts of the instant 

case. 

10. The learned counsel for the respondents have submitted that 

appointment of the applicants being in Project and there being no 

regular selection having b~en conducted, the applicants are not 

entitled to continue in service. This argument of the learned counsei 

for respondents has no merit considering that the respondents 

miserably failed to justify their belated action to terminate the services 

of the applicants after a decade on the facts and ground - within their 

knowledge and being fully conscious - ever since the inception of 

these appointments but still allowed the appllcants to continue in !CAR, 

~· 
Jodhpur in regu,\cn-- cadre. 

. ~, 



-7-
11. It is interesting to note that there is no whisper in the counter 

reply. or the documents brought on record of this OA that the 

applicants' were_ guilty of concealment I fraud I mis~representation of 

fact(s) or abatement for collusion with concerned authority of ICAR in 

seeking appointment at ·any stage. ICAR did not proceed to take action 

against any .of the lthen authorityl responsible for t~ese appointments. 

The respondents have failed to explain why ICAR at Delhi did not act 
. >. 

promptly and kept the matter painfully pending for several r·ears 

(about a decade) It may be recalled that ICAR, Jodhpur had re-

referred the matter to. I~AR Delhi as early as in the year 1999. 

Impugned termination order is issued in March 2008. The applicants 

. have changed their position to their prejudice because the impugned 

order has been passed highl·y belatedly. Long silence, in the facts of 

this case, is conspicuously unexplained and amounts to 'Approvai'/'No 

Objection' to the 1appointments' in question. Approval/ rectification of 

ICAR has to be fnferred. The applicants are in no way responsible for 

their transfer i appointment from 1Project' to 1regular1 cadre of ICAR. 

There is no reason as to why they should be punished for which they 

are not guilty. According to Legal Maxim ~t-:E~.-10 EX PROPRIO DOLO 

~ONSEQUITUR ACTIONEH - which rneans, 'No one can get a right in 

consequence of his own wrong' - respondents action to issue 

heard later - when he desires to speak, is a well accepted 'Rule of 

Equity.' 

12. In para 5 of the 1impugned-order' dated 28.3.2008 (Annex.A/1)1 

(quoted below)t the Respondents mentioned that it was 'irregular'; 

' 
(and not 1Void ab initio' as later alleged in counter,·reply. Para 5 o! 

impugned order reads :-

. ~· 
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-"6-
]'5~ Accvrdingiy'" aft€r GX&tTJhing tit8 reply of Shri &~antlf!ar Lsi 
Ba.se{ t:hra Secretdt'Y,· ICAR h;ts concluded that since he has been 
adjusted against a vaclu?t post a:t CAZRl,~ Jodhpur irregularly, 
no ieglil right accrued to him to continue on the said post and 
that the ends of justice would be met if the services; of Shri 
Bhamilar Lai Bost1 are tertrJnated. " 

(uruJsrli'n€fl by us ta lay amphasis) 

t ~-Para 4 (11) ·- 1f' and 1Q1 of counter reply - read$ -

"f) That the averments made in para No. 4. 6 of the original 
application are not disputed. However, it is submitted that ~·1hen 
the initial appointment order of the applicant its·elf was void ab 
initio, nonest and nutlity in the eye of lin'.! then by granting the 
revised p<w !ic;;;le and next increment a iJieg..=JI order cannot 
become a legal order. 

g) That the averments made in para No. 4.7 of the original 
applif.:Z'Ition are not disputed. However, it is submitted that when 
the initial appointment order of the applicant itself was void ab 
initio, nonest and nullity in the eye of law then_b_ullottina the 
GPF account number obtafnina nomination form an illegal order 
rennot become a legal order." 

Responclents1 apparently on record, as an after thought1 

endeavored to 'improve' their defence. 'Respondents are conscious 

that 1irregular1 appointment can be regularized and hence attempting 

to shift their 'stand', as exposed above. Respondents failed to dis-

continue the applicants at the 'earliest' opportunity and the applicants 

are not responsible of 'fraud 1 or mis-representation; and, therefore, 

their appointments have to be treated regularisedjratified by ICAR at 

least in the year 2004. Respondents cannot be allowed to fall back on 

the alleged ~irregularity' commi_tted by their own after one decade -

leaving 1the applicants~ without 'job' in the mid of their life. 

13. Plea of \toid=ab initio'Pnu11ity1
1 as alleged in counter-reply1 

cannot be taken into account at this belated stage and liable to be 

ignored. An appointment (which may be irregular I voidable at initial 

stage) can be regular/valid in due course depending upon attending 

circumstances (including conduct o,f the parties)) of each case. 

Appointment of the applicants cannot be called through 'back door'. 

The impugned order to this extent1 is without evidence on record and 

~/' 
i 



therefore- perverse- apart from th-;1a~t that such an obs_ervation in 

the impugned order: is devoid ~f logic I r-ationale 1 opposed to "Fair-

Playu and nGood Conscience11 and arbitrary. It ls1 appropriate to infer 

\\deemed~approvaf'1 on the principle - underlying the Latin iviaxim -

QUI NON PROHIBIT QUOD PROHISERE PROTEST ASSENT IRE 

V:!DETURr viz~- He who does not prohibit when he can, is deemed to 

approve. 

14. Difference between "Void 11 and '-\Voidable[[ has been explained 

time and again by Apex Cowt and High Courts. Reference iS made to 

a few of them - as follows· 

(i) In AIR (1978) SC 1536 (Para 3) - Ram Sarup Vs .. State 

of Har;ana aud Gt;~ersi' Apex Court noted -

''3, The question tfum arises as to what was the effect of breach 
of CJ.( 1) of R. 4 of the Rules. Did it have the effect of rendering 
thll appointment v;hclly veld so a.:; to be corrlplete!y inf=ffllctive 
or ;rrereiy irre_gularr so that it could be regullirfsed as and 'INhen 
the appellant acquired the nec-ess:iry quaiificl'itions to hold the 
post of Labour - cum - Conciliation Officer. We are of the view 
that the appointment cf the appellant v1as irregular sfnclj he did 
not possess one of the three NJquislte qualifications but as soon 
~s h~ acquired the rt€coessarr qualification of fi"-1(1 years' 
experience of the working of labour iaws in any one of the three 
capacities m(1ntior.ed inC!. (1) of R. 4 or in any higher ca;::-acit'l~ 
his appointrnent- must be regarded as having been 
regu!aris·ed ............... ~ L" .... , .. , , ~"" .... c. ....................... , ...... 1o c. .. , ..... , ..... 1 ... , ... • ·., .. , ........... , 5. 

The appointrmnt of the appellant" to the post of Labour-cum~ 
Conciliation Officer;. theref.:;re_. b(!carne regular from the date 
when he completed fiye years after taking lnto account the 
period of about ten months during which h€! work!ld as Chief 
Inspector of Shops. Once his appointment becarr.e regular on 
thG sxpir; of. this· period of fivfl Y€ars on his fulfilling ti1e 
requirements ibr appoint"ment as Labour-cum-Conciliation 
Officer and bt::.coming eligible for that purposs, hB could not 
thiifreafter be reverted to the post of Statistical Officer. The 
ord,gr of reversion ;msse.d against the apptJi!ant was~ therefore, 
clearly ille.gat and It must be set aside.·" 

(ii) In AIR 1999 SC 517 (Para 6) - U~ion of India and 

other~ Vs. Kishor~ lui BabBani.,. while affirming order of C.A.T. 

Bombay Bench, - observed :-

~~ 
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of jurisprudence./ Delays of 15 and 20 ye.!trs cannot be 
overlaok~d ~vhlflt1 ati applicant f:Iflfore the Cottrt: ~eks- equity, lt 
is quite clear- that the applicants for- all these years had no legal­
right to any particular post, After more than 10 years, the 
process of selection and notification of vacandes- umrwt be and 
ought- not to be reopened in the interest of the pro;:x~r 
functioning and morale of the concemed S{!Jr•lices. . . . . . . . . " 

In AIR 20Q1 sc 6 ) 

others.-

"6.1he s·elect~d t::~did...7tes,. who have t..;;en a{;'fli-iJinted, .are now 
In employment as j\fotor- Vehicle lnsp~ct:ors for- over- a 
;;ff;;wd;;;, · ....................................... . T.'?e effect of our 
conclusion is that' Bppofntrrc.fhits m-JJde long back pursuant to ;:; 
selection need not be disturbed. Such a view c~n be detived 
front several dedsions of this Court in.cluaing the d€d$ions in 
RamSarup v. State ofHaryana (1979j 1 SCC 168 (AIR 1978 5C 
1t;~t; •• 1Q_7f! i .,J... lor 1- ~::!.!:")• n;---r-,.1.-w- r.oJJ""IT;,-"' ,,.,,t ,-.~...,;,._,.,.,....,,... 
_.__......- - - t-"U 'L..s ..::,._.._~>Jft' tt.tJ·!~t..l~~'- 't-.:1:" II~,_.,,._VI ":.lltU "'IW.iifi:-t:'li$1.Qfif.t 

Vlziana_garlim Social Welfare Residemi;c;l Schoof Sodet:ft 
Vizianagaram v. M. Trip-ura Sundari De•.d (1990) 3 SCC 655; 
and H. t:. RiWsw;;rrtl v. Hon 'ble Chief Justice of FO'tmataka H(qh 
C-ourtf &ngaloro? 1991 Supp (2) $CC 421 :(AIR 1991 SC 295: 
195.~1 tab lC 235j. Therefore, we rr<l.tst iet the matters lie where 
they are. .. ·v 

15. Respondent emphasized upon the expression "Back-Door11 used 

in the impugned order. Firstly, it is a 1grave1 charge casting 'aspersion I 

as passion, against the applicants who were given no 'Show-Cause 1 

notice to defend them. AdmiH-e.-1'., , 1 111.1,. ~.uy 1 Respondents in itlated no 

1disdplinary-proceedings' under CCS (Ciassificationr Control & Appeal) 

Rulesr 1965. Otherv'lfise also, Respondents have assigned no 1Ro!e' to 

in seeking their appointments. 

In the present case - both the applicants possess requisite 

~nd ~~-•eF "re-""" e1·;g:b 1e ~~ p~r ~~~ c ... :te ... l·on C. I . \.1 ~ '{ VV I.,;; I I l • a;::. • C C. II ~I I I to be 

appointed and they were appointed I absorbed against existing vacant 

post as per 1reservation quota'. They have not been blamed for either 

fraud or mis-representation or collusion. Such appointment is at best 

an infraction of procedure provided for appointment (on the ·part of 

~I 
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respondents ) and, th~refore 1 the 'applicants' cannot be dislodged on 

this score after a de~ade. 

16. The applicants were transferred and adjusted against 'existing 

vacancies~ within permissible quota; there was no absolute ban as such 

and appointment could be made with the concurrence of the 

Government. The respondents did not revoke 'appointment' in question 

at the first opportunity and the applicants were allowed to serve the 

Institute for about: ten years (approx.) within the knowledge of all 

concerned authorities at ICAR Jodhpur and ICAR New Delhi. 

17. Coupled with the above circumstances, there is no charge of 

fraud I mis=representation against the applicahts, the impugned order. 

Record shows that the then Director i Officers in ICAR, Jodhpur acted 

bonafide in the interest of 1Institutef. There is nothing to show that the 

applicants were appointed/absorbed against regular cadre of ICAR, 

Jodhpur for extraneous considerations. It is not even the case of the 

respondents. 

18. Apparently, the applicants have continued in job in the belief and 

hope that they are at par with other employees appointed in regular 

cadre of the ICAR. If action was taken promptly by the respondents at 

initial stage/s, the applicants could have looked for alternative 

job/occupation to maintain I sustain them and their families. By 

allowing the applicants to continue for several years, the applicants cari 

claim for 'legitimate expedation 1 o.f being treated as regularly 

appointed employees of the ICAR. The applicants have acted to their 

prejudice and now at this stage1 ~n a 1dis-advantaged• position. The 

. \JY"I 
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respondents failed to 1dis~continue1 their appointment at the earliest 

' ' 

available opportunity i.e. in 2003/2004 to t'le applicants. Thereforer 

failed to avail themselves of the opportunities to take alternative job I 

employment and now prevented due to their having become 10Ver-

19. The learned counsel for the applicants, in support of the above, 

placed reliance on following decisions. 

District Collector & Chairman,. Vizia;;agaram Social 

'.Velfare Residential School SocietY, Vi:zianagaram and Another 

Vs .. /-f,. Trlpura Sundari Devi [1990 (3) SCC .655] Para 7. The Apex 

Court observed-

'
17, ~Ve aro~ ho\·'11lV€rf inforrned that the r~spond~tlt 

subsequentir acquired another degree in MA witf-'1 secqnd class 
and has qualified herself to be appoirrred to the said post. 
Whatever the merits of the decision .given by the Tribunal, we 
cannGt f.:;rget that she Wa'$ entitled to rely upon it til! this time 
where she had succeeded. She was not alio•Ned to join servlce 
on .January ~ 1986 and thereaft:Jr sha had ap;m:;ached thf1 
Tribunal in Jamu!ifY i 987. The dedslon of the Tribunal was of 
August 31, 1987 and thereafter the prfiserrt civil appeal was 
pendin.g in this Court from December 1987 tiii this day. 
Cn..,,.,;.J,.,.;na #-.&.,.- .,:;,- 4}~~· ,..h .. t''"' '"($m!''"";J!"!.A #-~ ,....e;,,...,, .... .~-. .. t sh,a 
!:o.o~oVf"(~U~at r~ c.ii-.:r ta"i...t.. '· '""' ~ ~- .zt ~t.:"· :tcF'i::ilt._u '-IJ ..:;:,-;1 Y~W·~ '(..lfcr '""' 

ht!<s acquir-ed the requisite qualifiaitk;nt that toda;~ she rray be 
crcleraged for th~ post e:nd the furthrar fact ti"~at rr~n;.r t.tlho tJvere 
underquaHfied were appointed to the post earlier, we fe(!f that it 
will be unjust to deprivf£ her of the post at th~s stage. We, 
therefore,. set aside the impugned order of the Tribunal but 
;;!!ow the appeal p.:utial!y and dirGct: tnat th11 respondent should 
be appointed in the pos-t from the beglnnin.g of the ensuing 
acade::T"Jc. y~ar 1990-91. Since Shri !>tt.zdh~v Reddy contf1nded 
that there is no vacant post at present( we further direct that~ 
if nec€ssarl·J, a post b:a crel1-tf1d to &ccorrrittodate her. Sh tvvill~ 
however1 not be enfitf;;:d to any benefits including back wages 
till her appointrnan_t. " 

of Karnataka High Court,. Bangalore ~nd Others, [1991 (Suppl) 2 

Sec .d21 ]f_Pa-, ~s 12, 1~. 1'". o. 1 h.) R~j~u~nt dv'---~'--. 1 ,.. ~, = ~ J.-..• , c:;;: 'VvQ >;;;<..-..1.1 S:H .. \. 

below-~-
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1112~ Ha,r-ing reac~ing tJ-te c:bnch .. tsion about the irrvafidi~l of the 
impugned appointm~mts made by the Chief Justice, we cannot! 
hOli'l'87ler., rilfJ.se to r:a:cognlze, the cotlS8CfU€!r~ce that ir:vo!vec; on 
uprootinri the &f..tpellants. Mr. Go~-at Subramanium! couns-el i'or the 
appellants while highlighting the human problems- involved in t.~e case 
pleaded for sympathetic appmach and rneide an itnpassioned appeal 
.~;.,,.. :::.Jin • .vin.g the =>npcDfl=t ... t-co t-n r-,., ... ~ .. a ;,., i-J...~lr >"F>F-F>-">P.#;.•"' "'-"'- J.i"' ,?...,.,. ftn ,..: IV'U'tl• Wp; .._ aQfl'-W IO.V "wvft{.fii~....,. Itt (..tt .. ·6 ~f(;;i.;;!I£~..._,£4Y'U" fi''-.r-;2{,.·.;."!''" ll~ ICU·.::r 

also referred to us severc:rl decisions of this Court where equitable 
dir~t::.tion.s v1~e issued ire ttH~ ir1t€rests of ;f.J.st:f::€1. ev8n tnougtt the 
!ielectil)n <'ind appl)irtfrn::mts of candidlltes were held to be ittegalanti 
unsupport~J:b!i3" 

1.3. Thf!re is good sllnse in the plea put fonvard for the appellants. The 
hurrllin problem stands at the out:set in th<!!se cases and it is that 
,..,.,..,?..,·.,.m #•hs-t- m,. . .p;"'F!'f¥!<A ;,e ;,., .,.u,._,.;,..,(f ~;,....,. ,../!).,;.,..,, F,,.,.,.;y;.,.,.,b,.._ fp ,....,,.,. .... 
?"!'JIJ' 10-fJ G.lt.Ut:.. f ('J't.t''t~Ut.w'!J UQ -!11 e':i:tt 1J'\''II"fiC!:;# t:.l'l:l!;i" f'W1if'"~'tlf fl"-.;;.-'-t'(.lfVt{~#..:r~o J;C. ti\!;S? 

be recalled that the appellants· are ln ser~~ice fur the {Rist 1 0 years. 
They .:ms il'ithlf:r grluiuCJtes- or doubl1!J graduates or post-graduates as 
a_aainst the rdnimum aualification of SSLC reauired for Sectmd 
N-..~Jr-J . rJ PI~!!"- ;~ }, t...; h ~ ·,..,~ H . u ' ;;z;.;,.; . "!-.,.~~ ·,..., - • . • c-...... .....f <Jn<..::nOn ue, .. "' ,n vVii,C, ClUJ, t{j u"i'ey ,!Jere O"'f:J'nl!J!,;· , €!iCf'l.Jitea • ..,.u-me v 

them seem to have eamed higher quz:;iiiication by hard work during 
..u-.6;,.. ~,.e)Jol;.~;,..,a sJ"11~4" ,..~ .P~.e::.m ~~ t-h.l!'t ?fPI;~~~ ~~U.Y!"'-.4 j ... ,'5-\,..T.I5 A-a 71~ M-Y'.AJ .... r"'.n-t A 
U l~tt ..::J~J W"l~i:i'• "J'f! ".,.,:• V'i ~j ir.r. Sf U' Ll \"'W t f:V'I ~ J i:'W£1 "\.."J"Uf..;:<w: t 1Ci''f' IW U'-1,;£'~.:'! yt "J"i J f':..t' eu 
to higher cadre. They are now overaged for entry into any other 
s€rvlc~\ It seerrs tt-~;t m:1st of them cannt;t fjet the b~n€fit of age 
relaxatfon under Rule 6 of the Kamat<!!ka Ovii ervices ( Ger1eral 
R-ecruitment) Rules,. 1977. One could only imagins their untold 
miseries and of their r~mily if they are left at the rrJdstream. lhdeed, it 
tvvould b~ an act of cruelt"f ot this stag€ to. ask. Public 5en1ic-G 
Commis-sion for ft'esh selection. (Se(!; Lila Dhar vs-. Si::8te of Ra}as'i:han). 

14. We rr,ay bri-efly touch some of the dec:isions referred to us by 
(;(}Uns-el for the appellants.· A K. Yadav v. StatG of Haryana Iivas 
cottC(Jtntld 'vVith th12 s~l~eticn rr~de by t:'t€i Hecryl!Jna Public S!!r.tici!: 
Commission for appointment to t1'1e G!!ldre of the Haryarca Civil Service 
by a!focatfng 33.3 per cent fur viva voce:. Ths sfJ!•3!Ction was chal!tmged 
before this Court on the ground that the marks . at,varded for the 
interviet.tv t.:vas high as· it vvottld cpen dosJ.r for arbitrarine-ss~ T,~is Court 
upheld that content/l)n and held that the marks for viva voce tl!!st 
.should not (ffXceed 122. p11r c€nt. However, the c"1urt did not set as!d€1 
the appointrnent.s, instead directed t:hr:! Pubi!c Servi~ Comrf"liss/l)n to 
give o,~e mor~ opportuni~f tv th~ aggrieved candidates to appear at 
tfu!! competlt:iv;s examinations. In State of U.P. vs. Rafiquddin, fi'le 
Validity of -~·~!ection n~d~ by tl~e Public' Service CcmmissiorE of Uttnr 
Pradesh to me cadre of Munsifs came for conslderution. Here again ti?e 
c.ourt refused to quash tht1 appointment even though thfJ s€!ection wlis 
found to be contrary to me rules of recrultrrEent. In Shainda Hasan 
J'M>--~) •u·· e.,.~.,._,.. .... ~ ll v -~>J..~ fru!""n""'~ ..J: '!>£'<!":<";,...,.,....,~,.,.? 0 .§: .,. o,.;.,..,..;l!>:;;,l ,..§: ,., t t~if..;;,.,;t v..:rs. -n.ac:..~ ·J~ v .. ~, (.(f-..; ;;:~CEiff-T U"i a~pVf-f((.jJ(.,;;,tct:. ' GJ I lt"'C'f.dr=-.1 6J-f c.: 

minority callege was in queslion. The Prlnclp-ai was over-a_ged for 
appointment, but she W;IJ-'::1 given age relaxation 'llh!ch •..vas held to be 
arbltrarr. Yet the court ha.s declined to strike down her appolntrrcent. 
On the contrary~ the Chancellor was dil@cted to grant the necessar; 
approval for her appointment tNith effect from the date she was 
holding the post of the Pdndpal. Her contimJous ·-Norking as Principal in 
the colie_ge seert'lS' to be the only consideration that weighed with this 
Court for giving that relifd. 

16. The precedents apart, the circumstances of tf;is case justir; an 
humi!initar-ian approach and indeed, the appellants S(!!em to deserve 
justic~ rultJd by me.r·:::y. VVe tak~ nc.OO of the 1~ct t~at tl1a vJrit 
petitioners lllso would be appointed in the High Court as stated by the 
!sarn11d Ad\NJCat>tr General of tnl[f State. '' 

and Othersr 2005 (1) ATJ 642 -Allahabad High Court= D. B. (Paras 

9 to 14}. Relevant extract is reproduced helo~ 

- --- -----~---------
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"9. It is Wflil sflttied by a sarifls of decision of this Court and ff'1e 
Supreme Court that If an appointrrwnt order Is to be questioned it 
must b11 qu11StiomuJ within d reasonable period th-eroafter and not aft.@r 
a very tong period. Thus in Kafu Ram v. State of UP., (2000 All U 
673) a Division Bench of this Court held that where the petitioner has 
put in about 36 ye&F-s seitlit.::e as Ex.ecu'iive f?.nglneer then the 
considf!rntion of ·v·a/itit:'f of the petition€r's diploma on the basis c-f 
which he secured the initial appointment after a _gap of 36 years is 
improper and th.e termination is vtholly arbitrar;·-. 

10. T,. e;J,...,;n...:.,. u.,r-.,.,.,., v c::-t"' "'r'"l! i:) IIYR 10""'"' c::r 'f':J""1 ('19 ........ fiJI l.ic .....,r"cu U'l,;c: na..::ze:tt' , ~a- 1.:;; •J •..;-..,, ~ 1 S\.1:.-t -~-.:;;J -.f'iw:t ..;.......rO .;:.. - :?&] rl.!t 

U 335) the SUpreme Court obseJVed that thou.gh the seiection of the 
appellant was invalid yet since she had beBn working for 1. 6 years to 
ask her to leave her job at this stage would be doing injustice. 

11. 1."1 .bsr&k KurrE-:Jr Sharma v. Chander Shekher? 1993 Supp (2) 
sec 61i (vide paragraph 23j it was held that it is unreasonabfe to 
quash an appointmBnt after 10 years. 

12. In .Arun Kumar Rout v. State of Bihar .. AIR 1998 SC 1477 the 
Supreme Court held that: termination of service after a long time on 
the ground tr.at the initial appoint."nB#Jt v.t e:s irregular was improper. 

13. In R.ajendra Prasad Srivastava v. District Inspector of Schools/ 
1.994 (3j esc 117 (Alt) it was held tf?at an employee whose initial 
appointf'!Wnt Is t:ad on account of some infirmit:'f therein but if hs has 
been allowed to W(;;k fur a long period It 1Nii1 be unfi"ar to remove him 
from ser.;ios. A sfmflar vi!lw has been taken by anoth€!r Division Bend""f 
in R.anl Srivastava v. State ofU.P., 1.990 All CJ 243. 
Secretary, State of Kamataka ~nd Others vs·. Umadevi (3) and Others. 
[2006 ( 4) SCC 1.] (Para 53). Relevant f!ixJ:ract Is reproduced below :-

14. In Roshni Dev! v. State of Har;ana .. 1998 (8) SCC 59? (AIR 
1998 SC 3268),. it was- found t'hat the employees hl!we worked for 
more than nine years. Ht~nce,it was h-!.!ld that evGn if their initial 
appoif'ttrnents were f-ound to be invalid, they should not be removed 
rrom serdce .. v 

Decision in the case of M.P .. State Co-operative Bank Versus 

r~anu Ram Yadav and Others [2007 (8) SCC 264] relied upon by 

.the respondents is distinguishable on .facts and not relevant to t~e 

case in hand. Learned counsel does not when confrontedf disputed it. 

V'.Je may notice the plea of 'bar of alternative remedy! vide para 6 

is not 

.ilrgued I pressed while hearing the O.A. - for final decision. 

21. The respondents cannot be permitted to blow 'Hot' and 'Cold' in 

same breath. According to the resp~~nts, the applicants were never 
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appointed as per rules on 1regular cadre' of ICAR and their adjustment/ 

appointment was void. If that be so,' then CCS (Classification, Control 

&. Appeal) Ru.les, 1965 -.are not attracted and, therefore, the question 
. 

of filing Appeal against Termination' = under those Rules =· does not 

arise at all. f\1oreoveri \\Alternative Remedy' is not an 'absolute bar~. 

22. The applicants, who have been working since long for good ten 

years (approx.), have to be treated at par with other regularly selected 

f appointed ernpio>y•ees on regular cadre of ICAR and t~hey could not be 

1fired' vide impugned order. nA good judge decides according to 

~Justice• and 'Equity' in preference to 1Strict Lav/ = BONUS JUDEX 

Pft_.t\EfERTu is the well established principle - foilovlfed consistently by 

the Apex Court and other Courts}T1~ibunaL 

23. Taking into account the entirety of the drcumstances 1 the 

irresistable conclusion is that the impugned order in question is illegal, 

arbitrary1 manifestly unjust, against fair play and 1Equity 1 and cannot 

be sustained in lav". 

No other argument or point urged and pressed. 

c Tt1 J.h.::!> re. ·-··'1- '-ho 1· ....... ~-~~-ned o ... .:.Je1·s An·~e'" ,1'\ 11 da~ed 1'.,!11~,·-rh 2R, ...), .I.! 1,.1'"' :::>UH.r.l..li'WII!i.H.~I .IU f diiA,t"'tf 1,. j·.,.,.., ..,. 

the above two OAs) are quashed, the Respondents are . 

' 

to treat them at par with other regularly employees on 

regular cadre of ·'~'nd·i-'1 .l. '. • ;:-H Council of Agricultural Research in 

accordance 1Nith Act I Rules, etc. in future witholJt break, to pay all 

~ 
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