Sw. (sfear) Framadr & fow 22 & g9d fr gew sfe
|

CENTRAL ADMINISTRATIVE TRIBY NAL
JODHPUR BENCH

O.A. NO. 20, 21, 22, 23 & 24 OF 2008,

DATE OF ORDER : 25.2.2008.

CORAM :

HOR'BLE MR. JUSTICE A.K. YOG, JUDICIAL MEMBER
HON'BLE MR. TARSEM LAL, ADMINISTRATIVE MEMBER

1. OANOC. 20,2008

Gordhan S/o Si. Jeeva Ji aged about 55 years, working as
Gangman under Inspector of Works at Sudasar, North Western
Railway, Bikaner Divisipn, Bikaner, Resident of Village and Post
Office Benisar District Bikaner (Raj). ‘ ' . '
..... Applicant.
VERSUS

Unten of India thrpugh General Manager
North Western Rajitway, Jaipur.

he Divisicnai Personnel Officer, North Western Railway

T
1l Bik.aner,

Assistant Divisional Engineer, North Western Railway,
Bikaner Division, Bikaner.

.....Respondents.
CONRECTED WITH
2.0.A. NO. 21/2008
Mala Ram s/o Shri Mohan Ji, aged about 49 years working as
Gangman in Gang No. 27, under Inspector of Works at Sudsar,
North Western Railway| Bikaner Division, Bikaner Resident of

Village and Post Uffice Sudsar, District Bikaner Raj).

3. OA No. ‘22,’_2088 1

~Rameshwar S/o Sh ri-‘Prema_ RamJi ‘aged about 53 years, . .
Gangman -under :Permgn‘e’ht» Way - Inspector,- s:Sudsar,. North - - -

Western Railway, Bikaner Division, Bikaner Resident of V.P.O.
Benisar District Bikaner (Raj.)! :




4. OA No: 2” /2008 -

Mala Ram S/o Shri Akha Ram Ji aged about S3 years workm as

Gangman in Sang No. 26, udner Inspector of Works at Sudsar,
Mot w eftej n Railway, B kaner Division, Bkaner Resident of
Viilsye and Post Office € Susar, District Bfkaner (Raj.).

5. CANC. 2472008

Surta Ram S/0 Shri Bholu Ram aged about 49 years working as
Key Man uncer Inspector of Works at Ratangarh, North Western
ailway, Fikaner Divisicn Bikaner Resident of Village and Post
Office Benisar, District Bikaner {Raj.).

Eﬁ

o Applicants
VERSUS

i Unicn of India ti.zough General Manager
MGt \J :starn Railway, Jaipur.

The Divisional Personnei Ofﬁcer North Western Railway

2

Bikaner. ¢ I 4
N -
3. Assi 1{ Dmszonal Eng meer North Western Radway,
:m wer Division, Bikaner.
~.Respondents..

NRUY.K Shaima, Advocate, Counsel for Applicants.
CORDER
[PER JUSTICE A.K.YOG, JUDICIAL MEMBER]

Pl

Heard Shri Y.K. Sharma, Advocate, on behalf of the
anupilicails.

All the above OAs are being heard and Adisposed of finally N

at ;admission stage without issuing notice or calling for counter

rt:{.;ly inasmuch as all these Applications :axses common issues to

be uu;ud.._ateu by the Tnbunai and that the facts stated ln

~
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these applications |and maintain these orders which do not

contain reasons for ignoring Ten Days|'break' in service of a

Il

Casual Labourer as| explained by the Tiibunal (Caicutta Bench)
in the case of Rami Prosad Singh RoyiVersus Union of India

and Others - {1988} 7 ATC 39G.For convenience, para 4 and 5
. i

of this 'Ordes”’ which|are self explanatory,lread :

*. Undisputedly, the applicant as eppointed as a casual

fzbourer |in 1972 or 1973, as| the case may be. The

applicant |contends that he was appointed as a casual

11

& : Khalasi iplune, 1972 whereas' it is the case of the

respondents that he was first engaged on 7.5.1973. We are
not very much troubled with the date of his appointment.
The fact remains that being appointed as a casual Khalasi
in June, 1972 or in Maym, 1973 the applicant joined his
work under the Inspector of Works, Howrah. It is the
further case of the applicant that after joining his service
was uvtiizad as a Peon in the office of the Senior Divisional
Engineer, Howrah. The respondents deny that emphatically.
But from 2 card produced by the appiicant which is to be
maintained for a casual labourer, we find that the Senior
Divisional Engineer, Eastern Railway, Howrsh cestified his
service as 3 casyal Khalasi in some part of 1972. Be that as
it may, the question that arises tfor determination in this
case is whether the applicant has acquired temporary
status after working as a casual labourer for more than six
months and whether he is entitled to absorption in 3
permanent|post and the benefits avaiable to a temporary
faifway servant. It is his case that after working for more
than 120 égys he acgquired temporary status, but in spite of
his repested representations his service was not regularized

N\ ‘ and fhie was not given the benefits available to a temporary
o= raifwsy servant. in reply o &, the respondents state that

the appiicant had never rendered coniinuous . service for
320 days at a stretch and as such he had not acguired
temporary status. i-is sig;_}jﬁcaﬂﬁ.tf;atj(; their reply the .
respondents  have simply stated ‘that the. applicant had -
" worsked for certzin period byt with breaks.” The applicant, in

the Cizief"z‘%'xs‘péctbrw of Works, Eastern Railway, Howrah,
showing his-working. particulars. In this statement hehas
shown the periods when he worked as a casual labourer
starting from 1973. It is true that in this statement the _
_- applicant does not appear-to have worked for a period of
120 days continvously. During-some period there were -
some breaks for a day or two or for some moredays. from
the nature of breaks appearing from the statement we are

' constrained {to hold ‘that 'su‘cf_;_‘jfbreg?'kds were ‘caused.to his - -

L his tiem, produced before us a statement duly- certified By LT e
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service by the respondent officers ’rrenucnafiy Under para
2504 of the Railway Establishment fanua! certain kinds of
absence from duty of a casual lsbourer shall not be treated
a3 bresks in service for the purpose of 'determining six
moerths’ continucus employment as contemplated in para
2501 of the said Manual. Some such breaks are medical
trestment in connection with injuries sustained on duty,
authorised absence not exceeding 15 days during the
preceeding six months, non performance of work on rest
under the Hours of Employment Regulaticns or uader

given

t;‘w— mum Wages (Central) Rules, 1250, etc., etc., fiow
we ey g particular period from the statement furnished
Le i,:s agpffcan From 18.5.1976 the applicant worked
continuously upto I15.8.1976. With an absence for a day,
ie on 1G6.8.1576 he again started ;mmmg from 17.8.3976
and w 'iﬂa ypto 14.11.1976. Again with an absen"e for &

day, i.e on 15.11.1976 he worked contmuousfy vp to
13.2. E,,?? Sc, vhat we geL is that ﬁvm 1851076 o
-(’_j ~ -C

the absencc fbr- two days, ie. 16.8.1926, and 35.11.1976.

The respondents have not been abie to explain as to why
the absence for those two days wold be treated as his-

bresk in service. We have every reason to hold that by
causing such break in his service intentionally the
respongents woid not be able to take away the benefit of

his continuoys service for 120 days. Considering this we are

of opinion that treating the applicant as a casual labourer

serving for more than 120 days continuously he acquired

temporary status and as such he should get the benefit
avaiable to a temporary railway servant.

5. me the record-we ﬁnd that the applicant submitted
varfous representations to the concemed authority for
requiarizaticn of his service and for giving him the benefits
of a temproary railway servant. It is curious to not that no
refy to any of his letters was ever given. Now, it is the
admitted position that the applicant in- March, 1978 was
medically examined. It is applicant’'s contention that
pursyant to his prayer he was directed for medical
examination before screening and akhough he was found
fit in such medical examination in March, 1978 his case has.
not :;yerneen regularized and he has not yet been paid the

¥

benefits ilable to 3 temporary railway servant. in *ﬁefi]

reply the respondents have admitted the appiicant’s™
medical examination. But according to them such medical
examination would -not -entitle  the applicant: to daim

-a!}se:}:!t on against a permanent vacancy. e are unable to
accept the respona’ents version. then . admftted}y the
- app!:cart had worked 35 8 casual {abourer from 1973 it 5
. pot padeistood -as 16 wi'ry -after-ahoit five -yéars -of- hlsv" '

sendce as casual Isbourer hé was “sent for medical
examination and after he was found fit in the said
examination his case was not considered for his absorption.
Annexure ‘D7 to the wrll_.applrcatlcn shows that-_the

was foiind fit. it )‘S the reﬁponderts ‘own case tnat after 8

. gpplicant was. medicafly examined on 18.3.1978 and he-_
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casval fabourer as CGH’ﬁiEf&u his 2 c}‘ays of continuous
- service he fs dcreened -after med:cal examination for”
- consideration of his abscrption against 'a permanent post
according to his senjority position. From Annéxure ‘D’ we
nave every reasan to hoid that the app;";canr was caifed for
medical test only; after taking into accour* his service for a
continuous period of 12G days and ti*at was sc done for
consideration of his reguiarization of service and absorption
against a permanent vacancy. It js apprcanrs case that
with effect from £.9.1978 he was not-permitted to perfSith

" fus duties. It is the case of the respondents that with effect
from that date i was the applicant who had not pedformed
his duty because of his unauthorised absence. it 5 curicus
o note that 2 person who had mnderea more than 120
days of coiitinuous service and who had been caiied for
medical test for| the above-mentioned coAr's,derat:cr was
not given a single jetter by the respondent calling upon him
to join his duty.|In the absence of any such documentary
evidence being available from the side of the respendents
we have every reason to dishelieve their contention aad
believe the cont'ntion of the applicant. We hold tihat it was
inot for the fault of the applicant he ccu!d not perform his
duty from 6.4.1978. Be that as it may, we hold that the
applicant after \working for 120 days continvously had
soguired temporary status and that ent:tfed him to get al
the benefits available fo a temporary fallwa}' servant. We
also heold that the respondnrets shouid have regularized the
service of the applicant after he was found medically fit in

fMarch, 1978. Cc?nsxdermg all this we are of op:mon that
this application Thaﬂ succeed.” - j . : '

Annex. Aift to the leading OA No. 20/4008 gives detal!s'
of ‘break’ in service in the|case of Gordhan / appncant From the.

aforesaid de'taiis it is cldar that tne e is a Dreak of 10 davs
. 1

only'; ie. between: 4.6.1977 to 15.6.1977. h;ﬁp%icants referring = ..

to _O.M./Circular dated 21% March_, ).994 Annex A,«3 which

P 1
Frequiried ‘four months continuous empioymenbsewme pointed

out that this O.M. catego hf Gsrecteo*; “officers not o

v" N

prew:m a Casud Labour om workmg on 3 b,l as. 'co aeprwe mm

- - - 1 e

of earnmg status of zem orarv Siatus "he

1
-
i
1

the_ Circular, reads - 1

- 2B The oﬁcezs concemed shou}d aiso be )‘ﬂSthCft:d t‘ra;

e;evant por*:cn of -

R o Casual Labourzs pre’/&r‘ted from worrar‘g on such <a.‘3f 50 @U\




//O‘ : " as to deprive hxm of eammq the status of & temporary
o _— . o ra;!Wa;f servant on the expiry of iis coatmuous emp!oymenr .

for a-period beyond 4 months.”

it is to be noted thal vide Railway Board's lstter dated
o 12.7.1873 {Annex.A/2 to the O.A. 2G/2008) requirement of six

“months service was reduced to four months.
A perusal of the impugned order dated 3¢ December,
2007 {Annex.A/1) shows that in the instant case, there is no

-dispute that appiicant/Gordhan was employed w.e.f. 24.4.1877 .

denied on the grodnd that he failed to work continucusly for 120
H ' ‘ : .

ys in the year 1977. The impugne& order also shows that the

plicant was extended 'temporary status' w.e.f. ZS’fh June,

The only dispute is - 'whether the applicant/Gordhan, is -

| - entitled for his temporary status as claimed by him ie. w.ef .

: o 29 August, 15777"

- We have carefully perused the impuaned order but, we arel

Claim of the applciant for getting temporary status has béer‘—:-f'i;:

“unabie to find an ‘exgian,ation ;’ reason‘ as to why said break of

isup.a‘; , is that mc:am-mcnt brea:qs have to be 1gnored n, it

was mgentiona! on. the par“ of the empioyee or on t1e ground of

med:cai treatment Lonnectc;{ Wuh m,ur;es sustamed on du ;; or_'-

L o descen dx -as laxd down m the case of Rama Prosad Smgf; Reyi_’ff‘--_ -

ten aa*.fa (as noteu above) shouid not %ave been tgnored Ratxo -

b
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Non—speaking;-tmpugned e:der daLed 3“’ December 2007

e
~ - dueto agtjb_orfsed'ebsence not exceeding i days durmg -l:be Y
|

preceeding six months or non perforinance of f work on 'rest given

under the 'Hours of 1

Employment Regu!az‘_;‘iohs or u,'_:der' the

i
T

Minimum Wages {Central) Rules, 1950, etc. |

It is weil settied now by the Apex Coufrt j_ﬁighﬁdgr_ts__tha_t, e

'
i

artificial breaks in service, deserve to be ignored. Apparently, it

is to ensure that authorities do not act arbitrarily and deprive a

Casual Labour from taki

berusing Annex. Af4 to

uestion) he was again

can improve the situali

» refevant Circulars /Rules. It is also so in yiew

¢ June, 1977 to 14% September, 1877.

- 1

ing benef;t of 'Temporary Status' under

of the working

schedule of the applicant Gord‘han (It is iqteresting to note on

the O.A. that after Een days of break (in
ahowed to work for 90 days i.e. from

i
1

It is to be appreciated that no expla_riétion or counter reply

!
i

. | .
on now. 'Reasons' must appear in the

order, and the impugned order cannot be si—;stained on the basis

_of 'reasons’ disclosed in

_ nqtu l}ust;ce

' o (Annex.A;_’l) in the

t

the counter repiy Impugned order does

A rzet show app!icatéon of mma auo thS m breach of principles of

leading O.A_.. and qth_er conne_cted Ohs
B E E i {\---.'-- - ’ g s o . -

-
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' (noted above). In view of the above the .mpugned roder(s) in

! the above noted OAs, are liable to be ignored.

I ' Consequently, we  direct the concerned authority /[

respondent No. 3 - Assistant Divisional Engineer, North Western
{ ARahway, Bikaner Division, Ratangarh, to decide the
| representation{s} of the apbiicant{s} afresh in the ight of the

_ directions / observations made hereinabove as well as in the

All the above noted OA Nos. 20/08, 21/08,22/08, 23/2008
“and . 24/08 are finally disposed of - subject to the above

B ‘z‘:{irections.Copy of this 'o_rder shall be placed in the record of each

. Q.A.- noted above.
oo Nocosts. - .
Ted/- T T -
{ TARSEM LAL)
ADMN.MEMBER
CERTIF IED TRUE COPY o
Dated ‘gglzcﬁ o

o Li and Lil uebdo‘l' 7/{1((
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