CERTRAL ADMINISTRATIVE TRIBUNAL

JOUDHPUR BENCH

Q. A NO, 20, 21, 22, 23 & 24 OF 2008.

CORAM :

DATE OF ORDER : 25.2.2008.

HON'BLE MR. JUSTICE A.K. YOG, JUDICIAL MEMBER
HOW'BLE MRE. TARSEM LAL, ADMIRISTRATIVE MEMBER

i. OA RC. 267280

Gordhan Sfo Sh. J
Gangman under ins
Railway, Bikaner Div

2

seva Ji aged about 55 vyears, working as
pector of Works at Sudasar, North Western
rision, Bikaner, Resident of Village and Post

Office Benisar, District Bikaner (Raj).

Union of India
Morth Western

The Divisionai
Bikaner.

Assistant Divis

CONNECTED WITH :

S Applicant.
YERSUS

through General Manager
Railway, Jaipur.

Personnel Officer, North Westem Raiiway

onal Engineer, North Western Railway,

Bikaner Division, Bikaner,

—Respondents.

2.0.A. NO., 2172008

Mala Ram sfo Shri Mohan Ji, aged about 43 years working as

Gangman in Gang No. 27, under Inspector of Works at Sudsar,

North Western Raib
Village and Post Offic

3. OA No. 22/200i

Rameshwar Sjo Sh
Gangman under P
Western Railway, B
Benisar District Bikay

vay, Bikaner Division, Bikaner Resident of
e Sudsar, District Bikaner Raj}.

]

i Prema Ram Ji aged about 53 vyears,
ermanent Way Inspector, Sudsar, North
kaner Division, Bikanar Rasident of V.P.O.

er (Raj.}Q}\

rd




D

~) -
4. GA No. 237200

Mala Ram S/o Shri Akha Ram i aged about 53 years working as
Gangman in Gang No. 26, udner Inspector of Works at Sudsar,
North Western Railway, Bikaner Division, Bkaner Resident of
Village and Post Office Susar, District Bikaner {(Raj.}.

5. CA NOG. 2472008

Surta Ram 5/c ShriBholu Ram aged about 49 years working as
Key Man under Inspector of Works at Ratangarh, North Western
Railway, Bikaner Division Bikaner Resident of Village and Post
Office Benisar, District Bikaner {Raj.).

wscApplicants
VERSUS
i. Union of Indig through General Manager
Morth Western Railway, Jaipur.
2. The Divisional Personnel Officer, North Western Railway

Bikaner.

Assistant DiviLonai Engineer, North Western Railway,
Bikaner Division, Bikaner.

{at

«Respondenis,

dvocate, Counsel for Applicants.

ORDER
[PER JUBTICE A.K.YOG, JUDICIAL MEMBER]

Heard Shei Y.K. Sharma, Advocate, on behalf of the
applicants.

All the above OAs are being heard and disposed of finally
at admission stage without issuing notice or calling for counter
reply inasmuch as|all these Applications raises common issues to
be adjudicated bz the Tribunal and that the facts stated in

counter-reply cannot be read to defend the orders impugned in
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these applications apd maintain these orders which do not

contain reasons for ignoring Ten Days ‘break' in service of a
Casual Labourer as J}:plaineﬁ by the Tribunal {Calcutta Bench)
in the case of Rama| Prosad Singh Roy Versus Union of Indis
and Others - {1988) 7 ATC 399.For convenience, para 4 and 5

of this 'Order’ which are self explanatory, read :

g Undisputedly, the applicant was appointed as a casual

labourer in 1972 or 1973 as the case may be, The
applicant | contends that he was appointed as a casval

Khalasi injune, I87F2 wheress & {5 the case of the
raspondents that he was first engaged on 7.5.1973. We are
not very much troubled with the date of his appointment.
The fact remains that being appcinted as a casual Khalasi
in June, E@?Z or in Maym, 1973 the applicant joined his
work under the Inspector of Works, Howrah. It is the
further case of the applicant that after joining his service

Enginser, Howrgh. The respondents deny that emphatically.
But from 2 card produced by the spplicant which is to be
maintained for a casusal labourer, we find that the Senior
Divisiong! Engineer, Eastern Raflway, Howrah certified his
seivice as 3 casual Khalasi in some part of 1972, Be that as
it may, the guestion that arises for determination in this
case is| whether the applicant has acguired temporary
status after working as 8 casua! labourer Yor more than six
months| snd whether he & eptitled fo szbsciption in a3
permanent post and the benefits avaiable o a femporiary
raifway servant. It is fis case that after working for more
than 120 days he acguired temporary status, but in spite of
his repeated representstions his service was not regularized
and he\was not given the benefits available to a temporary
railway| servant. In reply to &, the respondents siate that
the applicant had never rendered continuous service for
120 days at s stretch  and as such he had not acguired
tempoxfaf}' status. It iz significant that in their reply the
respondents have simply stated that the applicant had
worﬁce; Yor certain period but with breaks. The applicant, in
his tu 7y produced before us a staterment duly certified by
the Chief Inspector of Works, Eastern Ralway, Howrah,
showing his working particulers. In this statement hehas
shown the periods when he worked as a3 casyal labourer
starting from I973. It is ftrue &hat in this stafement the
appéicant does not appesr to have worked for a period of
129 ang continuousfy. During socme pericd there were
some brealks for a day or two or for some more days. From
the nature of breaks appearing from the statement we are
constrained fo hold that such breaks were caused to his

-

was ytilized as a Peon in the office of the Senior Divisional
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service b;{ the respondent officers intentionally. Under para

2504 of the Railwsy Establisfunent Manual certain kinds of
absence ;Trom duty of a casual labourer shall not be treated
as breaks in service for the purpose of determining six
months' continuous employment as contemplated in para
2501 of the said Manual Some such breaks are medica!
treatment in connection with injuries sustained on duty,
authorised absence not exceeding 15 days during the
preceeding six months, non perforrnance of work on rest
given under the Hours of Employment Regulations or under
the Minimum Wages {Central} Rules, 1950, etc., elc., fow

we refer| a particular period from the statement furnished

by the applicant. From 18.5.1976 the applicant worked
continuousiy upto 15 B.I978. With an absence for a day,
ie on 35,8.1:‘5‘76 he again started working from 17.8.1376
and worked upto 14.11.31976, Again with an absence for a
day, ie. on 15.11.1976 he worked continuously up to

13.2.1977. So, what we get s that from 18.5.31976 fo

13.2.1977 the applicant worked as a casual labourer with
the absence for two days, ie. 16.8.1976 and 15.11.1976.
The respondents have not Deen able to explain as to why
the absence for those fwo days wold be treated as his
break in service. We have every reason to hold that by
causing such break in his service intentionally rthe
respondents wold not be able to take away the benefit of
#is continuous service for 120 days. Considering this we are
of opinion that treating the applicant as a casual labourer
serving | for more than 120 days continuously he acquired
temporary status and as such he should get the benefit

avas‘!abfe to a temporary raifway servant,

8. From the record we find that the appficant submitted
various representations fo the concerned authority for
regularization of his service and for giving him the benefits
of a temproary railway servant, It is curious to not that no
rely to any of his letters was ever given. Now, it is the
admitted position that the applicant in March, 1978 was
medically examined. It is appiicant’s contention that
pursuyant to his praver he was directed for medical
examination before screening and although he was found
fit in such medical examination in March, 1978 his case has
not h}%tbeen regularized and he has not yet been paid the
benefits available to a temporary railway servant. In their
repiy \the respondents have admitted the appiicant’s
medical examination. But according o them such medical

- examination would not entitle the applicant to claim

absorption against a permanent vacancy. We are unable to
accept the respondents’ version. When admittedly the
appiic’ nt had worked as s casual labourer from 1873 it is
not understood as to why after about five years of his
service as casual Isbourer he was sent for medical
examination and after he was found fit ih the said
examination his case was nof considered for his absorption.
Anpexure ‘DY to the wrir application shows that the
applicant was medicaily examined on 18.2.1878 and he
was found fit. It is the rex}ndents’ own case that after a
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casual labocurer has completed his 120 days of continuous
service he Is scregned after medical examination for

consideration of his absorption against a permanent post
according to ?‘s senfofity position. From Annexure D7 we
have every reason to hold that the appiicant was called for
medicz! test only after faking into account his service for a
continuous period of 120 days and that was so done for
consideration fof fhifs regularization of service and absorption
against a permanent vacancy. It is applicant’s case that
with effect from 6.4.1978 he was not permitited to perform
his duties. It js the case of the respondents that with effect
from that date it was the applicant who had not performed
his duty bacause of his unauthorised absence. It is curious
fo note that a person who had rendered. more than 120
days of continuous service and who had been cailed for
medical test [for the above-mentioned considerations was
not given a single letter by the respondent cafling upon him
to join his a’z’:t'y. In the absence of any such documentary
evidence being available from the side of the respondents
we have every reason tc disbelieve their contention and
bejjeve the contention of the applicant. \WWe hold that it was
Inot for the {au!r of the applicant he could not perform his
duty from 6.4.1878. Be that as it may, we hold that the
applicant after working for 120 days continuously had
acquired temporary status and that entitled him to get all
the benefits gvailable to a temporary raflway servant. We
also hold é;’}?f the respondnets should have regularized the
sesvice of the applicant after he was found medically fit in
March, 1978. Considering alf this we are of opinion that

this appi;‘caﬁan shall succeed.”

Annex. Af4 to the ieading O.A. No. 20/2008 gives details
of 'break’ in service in|the case of Gordhan / applicant. From the
aforesaid detlails, it is clear that there is a 'break of 10 days
only'; ie. between 46,1977 to 15.6.1977. Applicants feferring
o O.M.fCircular dated 21% March, 11‘3’%4 / Annex.Af3 which
requiried four months continuous employment/service' peinted
out that this O.M. categorically - déréz:‘ced “officers not to
prevent a Casual Labour from working on job as to deprive him
of earning status of Temporary Status'. The relevant portion of
the Circular reads : -

R The officers concerned should also be instructed that
no Casual|labour is prevented from working on such jobs so

/.
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as te deprive him of eaming the status of a temporary
raftway servant on the expiry of his continuous employment
for a period beyond 4 months.”

It s to be nbted that vide Railway Board's letter dated

12.7.1273 {(Annex. /2 to the G.A. 20/2008) requirement of six

manths service was reduced to four months.

A perusal of the impugned order dated 3 December,

2007 {Annex.Af1) éhaws that in the instant case, there is no

dispute that applicant/Gordhan was employed w.e.f. 24.4.1877 .

j Claim of the appliant for getting temporary status has'heen
denied on the ground that he failed to work continucusly for 120

;f

ys in the year 1977. The impugned order also shows that the

))é plicant was extended ‘temporary status' w.e.f. 25" June,

The only dispute is - 'whether the applicant/Gordhan, is

£

entitled for his temporary status as claimed by him iLe. w.e.f.

29" August, 19777

3 We have caregfuiiy perused the impugned order but, we are
unable to find an ‘explanation / reason' as‘m why said break of
ten days {as noted above) should not have been ignored. Ratio -
descen di as laid down in the case of Rama PFrosad Singh Roy
{supra} , is that in_signiﬁcant break/s have fo be ignorefi, if, it
was intentional on| the part of the employee or on the ground of

medical treatment| connecteg with injuries sustained on duty, or
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due to ‘authorised

absence pot exceeding 15 days during the

preceeding six months or non performance of work on rest given

under the Hours

of Employment Regufations or under the

Minimum Wages (Central) Rules, 1950, efc.

It is well sethi

artificial breaks in s

ed now by the Apex Court / High Courts that

arvice, deserve to be ignored. Apparently, it

is to ensure that authorities do not act arbitrarily and deprive a

Casual Labour from taking benefit of "Temporary Status' under

» relevant Circulars fRules. It is also so in view of the working

schedule of the applicant Gordhan (It is interesting to note on

perusing Annex. A/4 to the O.A. that after ten days of break {in

can improve the s
or;der; and the impd
of 'reasons’ disclose
not show applicatios

natural justice.

Non-speaking

{(Annex.AJ1} in the

uestion) he was again allowed to work for 80 davs i.e. from

5\ June, 1977 to 14™ September, 1977,

It is to be appreciated that no explanation or counter reply

tuation now. 'Reascns' must appear in the
igned order cannot be sustained on the basis
d in the counter reply. Impugned order does

v of mind and thus, in breach of principles of

impugned order dated 3¢ December, 2007

leading O.A. and other connected OAs

)
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| Railway, Bikaner

(noted above). In

the above noted O/

Consequently

respondent No. 3 -

representation{s) ¢
directions / obser

ase of Rama Pros

and 24/08 are
directions.Copy of

O.A. - noted above

S,
No costs

dok
{Tarsem lal}
Member{A)}

Division,

\s, are liable to be ignereﬁ.

Ratangarh,

eipt of a certified copy of this order.

view of the above the impugned roder{s} in

direct the concerned authority /

- Assistant Divisional Engineer, North Westem

decide the

5f the applicant(s) afresh in the light of the
rations made hereinabove as well as in the

sad Singh Roy (supra} within two months of

All the above noted OA Mos. 20/08, 21/08,22/08, 23/2008
finally disposed of subject to the above

this order shall be placed in the record of each

UF7 -

{A.K.Yog)
Member {3)



fari 1 ang il usstzoyed
in mw presence on QUL 214
under the supervision of
section afficer/(]) gs per
et ed....gﬁ.a.z.m..»

¥acetidh officer {Record)




