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CENTRAL ADMINISTRATIVE TRIBUNAL 
'JODHPUR BEN_CH; JODHPUR 

\ 
I 

Original Application No.,99/2007 
I i I 

I 

Date of decision: ~ '1-1- ~~-~col .. 

Hon'ble Mr. R.R. Bhandari, Administrative Member. 

Moo I Chand Yadav, S/o Shri Panna La I yadav aged about 62 years, 
retired booking clerk, N. W. Rly, Nashirabad, presently resident of 
Kistoor Bhawan Adjacent to Shri Girdhar Go pal Goyal, Gole Building 
Cho~raya, Sardapura, Jodhpur. 

' . I .: applicant. 

Rep. By Mr. N.K. Khandelwal : Counsel for the applicant. 

Versus 

Union of Inclia through General 'Manager, North Western 
Railway, Headquarters Office, Jaipur. 
Divisional Ril'ilway Manager, North Western Railway, Ajmer. 
Divisional Personnel Officer, North Western Railway, Ajmer. 
Divisional Finance Manager, North Western Railway, Ajmer. 

: Respondents . 

~· Rep. By Mr. Salil Trivedi : Counsel for the respondents. 

ORDER . 

. Per Mr. R.R.Bhandari, Administrativ~ Member. 

Mr. Mool Chand Yadav has filed this application under Sec. 

19 of the Administrative Tribunals Act, 1985, praying for the 

following reliefs= 

(i) 

(ii) 

(iii) 

(iv) 

By an appropriate writ, ·order or direction, Annexure A/1, a nne xure 
A/2, annexure A/3 and Annexure A/4 may kindly be dedared as 
illegal and the same may kindly be quashed and set aside and a 
direction i~ this regard may kindly be issued tD the respondents. 
By an appropriate writ, order or di.;emon after quashing Annexure 
A/4 (PPO) a fresh PPO may kindlyi be issued giving the benefrt of 
35 years Qf service. ' 
By an appropriate writ or order or~dlredion, the period of absence 
i.e. 13 years 7 months and 12 days may kindly be ordered m be 
treated as. on duty and consequential reliefs out of it may kindly 
be orde~ to be made e;md paid tD the applicant . 
By an appropriate writ or order or direction, the qualifying service 

of the applicant may kindly be ordered t:D be treamd as 35 years 
Instead of 2~nlhs and .20 days • 
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(v) Sy iln appmpria~ writ or order or diredion, the fixation of the 
applicant's pay on the expiry of the punishment i.e. on 11.06.'1994 
and by. giving him the. benefi~ of Vtn Pay Commission, the 
appllca"t's pay as on 01.01.96 niaY kindly be fixed and all accrued 
emolu.,..nts and D.A. may klnd,ly be ordered tD be paid tD the 
a pplir;.a rit with intJ:rest. : 
By an. appropriatE writororderordired:ion, the pension and other 
retrial benefits may kindly be ordered ID be made by taking iniD 
account the qualifying service of the applicant as 35 years insb!ad 
of 27 years 2 months and 20 .days; along with other aa:rued 
retira I benefits. 

~he applicant was app6inted as Commercial Clerk in Railway 

on 26.11.1964 and on attaining the age of superannuation was 

retired fro~.service on 30.11.2004. He was issued with a charge 

sheet for imposing major penalty (S.F. 5) on 30.03.87 and after 

detailed inquiry he was removed from service with effect from 

01.02.1988. Against this penalty, he preferred an appeal to the 

Appellate Authority and the Appellate Authority vide his order 

dated 26.05.89 modified the penalty of removal to reduction to a 

lower stage. The last para of the Appellate Authority's order reads 

as under: 

" 9. Considering the serious nab.lre of the charges proved because of the 
possible manipulation in issue of tickets, I consider ID reduce the penalty 
of removal from. service imposed upon you tD~thatof redu.dng you ID the 
start of next 1o wer grade for a period of 5 years with fubJre effect, I.e. 
postponing the fubJre increments and affecting your seniority. The 
lnmrvenlng period be treated as" notSpt!lnton duty". 

3. The applicant joined duty immediately thereafter on 

11.06.1989. However, the applicant was issued a show cause 

notice by the Revising Authority i.e. Chief Commercial Manager, 
I 

Western Railway, Church Gage, Munibai for enhancement of 
i 

penalty on 13.12.1989. Against the s~id show cause notice the 

applicant submitted his representation. Vide order dated 15.02.90, 

M--
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the applicant was again removed from seiVice. Being aggrieved by 
I 

the removal order dated 15.02.90, the applicant filed O.A. No. 

125/90, before this Bench of the Tribunal. This Trib~nal vide its 
. . 

order dated 05.01.1994, decided the said O.A in the following 

terms. The relevant portion reads as under: 

" 10. We, therefore, hold that annex. A/10 is nota speaking order 
·",, .. -.,. and is liable t:D be quashed on thatgro4nd. Acxordingly, we quash the 

h~'{~-~-~~ order of the Chief Commercial Superintendent(Annex. A/10) enhandng 
/i8;.~. • _ _,. ----•• ~~i--'\.}:he punishment,on the applicant from reduction tn lower grade for five 

.. ,;·::-T~G.tr ~~- ··-, f'~\ years tD that of removal. The punishment imposed by the appellam 
!;~,!~: .t<'/::'\~\i/)'. 61 ~ 1 '. uthority i.e. the Additional Divisional Railway Manager of reduction vide 

1/ ' :'~;- ;:=:\~'!:f::J\ ~ ) 6 nnex. A/6 is considered a valid order and would be operative after 
'l, : \,:~ ·:.:,· \· ;\~f/ .fi. '. ) ~ uashing of annex. A/10. The respondents are however at liberty tD ·_·. \ .. -< "'·"W ·t; nsider the representation of the applicant placed at Annex. A/9 and 
\ · -- .. :::::~~~ _ _.~ ~ ss a speakin~ order after mking intn acmunt all the points raised 
\ .. ____ . _·:--L --.-:-~- therein". 

-·· 

'<~:.-.'•, .::;;;; ;m';\~ 
~::-:~,:::.=:-·~-- he applicant was :taken back in service. His representation was 

' . ' 

considered by the Chief Commercial Manager as per the orders of 

this Tribunal dated 05.01.94 passed in O.A. No. 125/90. The Chief 

Commercial Manager !rnposed the penalty of removal vide order 

'>:<· dated 29.06.1994.' Against the said order of removal, the applicant 

submitted a representation to the General Manager, Western 

Railway, but it was not considered favourably. Aggrieved by the 

same, the applicant preferred anotherO.A. No. 336/96, before this 

Bench of the Tribunal. This Bench of the Tribunal vide its order 

dated 05.10.2000 dismissed the said O.A. 

4. Aggrieved by the order dated 05.10.2000, passed by this 
I. 

Bench of the Trib~n11l, the applicant fi~ed D.B Civil Writ Petition No. 

4715/2000 in the·High Court of Judicature for Rajasthan at Jodhpur 
I ~ 

under Article 226 of the Constitution of India. The Hon'ble High 

Court of Rajasth~n, vi~dgem;nt dated 15.12.2001 partly 
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ellowed the said· Writ Petition. A .few relevant portions are 

reproduced below:· 

Xxx xxxx xxxx xxxx 

Xxx xxxx xxxx xxxx 

" Aggrieved from the order dated 05.10.2000, the present petitioner 
has pref~rred this Writ Petition before this Court under Article 226 of the 
Constitution of India. The writ petition was presenb!d on 03.12.2000 and 

- --ii plaO!d before this Court on 04.12.2000 and the same came up before the 
Court on 19.12.2000. The Court passed the following order on 
19.12.2000: 

" Though in this petition inquiry as well as punishment order both 
are challenged but the challenge·tD the enquiry is not pressed lntD 
service and challenge is restr~ only tD quantum of punishment. 
Hence, hotice is ordered tD be issued tD the respondents on the 
point ofi penalty only to show ca.use as tD why this petition should 
not be disposed of at the admission stage itself. Notice reb.Jmable 
on 19.02.2001." .. · 

Xxxx xxxx xxxx 

Xxxx xxxx xxxx 

We find that in such matter, uneven consequenteS should 
not be allowed tD flow. So far as the present petitioner is 
concerned, we also find that he has already suffered the agony of 
a litigal;ion for all these years .ever since the order which had 
passed against him with regard tD his removal from servicle way 
back In 1988. At present he is 47 years, and he Is fadng this 
litigatio~ ever since the time when he was about 33 or 34 years of 
age. At this smge when he is 47 years, if the penalty of removal 
stands,' he will not be able to get any benefit of the period of 
servic:B which he had rendered earlier and It is obvious that at this 
stage it will not be easy.for him:ID find any employment. For all 
these reasons and for the mltig~ting drcumsmnc:es, as have been 
narratEd in the earlier part of th~ order we find that the order, as 
had been passed against him Viith regard tD the removal from 
service,; cannot be sustained and the penalty should be reduced 
from ~moval tD the one as 'was impoSJ!CI by the Appellate 
Authority. 

In :the facts of the presentJcase, when the appellant himself 
had re5bid:ed the scope of this petition tD the question of 
quantum of punishmen~ we do not find it appropriate tD deal with 
the other contentions raised ~fore us against the validity of 

' 

Jl .. 
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~nquiry pm~ings, denial of reasonable opportunity and breadl 
of prindp~ of natural justice. 

' I 

In the result.r the writ petition suo:::eeds in part and the same 
is accordlttgly partly allowed. The()rderdamd 05.10.2000 passed 
by the CJ\T is hereby quashed and set aside. The order passed by 
the Chief:Commercial Manager read with the order dated 29.06.94 
and the qrder of Chief General Manager are hereby quashed and 

~~ set aside)and the order dated 26.05.89 passed by the Appellab!l 
~·~~~'i#ttr Jr.~ Authority; is hereby restored. It is direcmd that the J)l!titioner shall 

.~/~- · _ ~--,-~:~, be relnstatl!d in service with all legal consequences tD follow on 
fllr ~'\ ~ ~ the basis of the order as above passed by the.Appellate Authority. 

/'~'f~ 'i:~?·;~!J.J!l;;;~ers-;~ ~ :;\. Th~ order w~- regard tD _the salary for the intErvening period for 

11:;; ( {;\ f.g.1f~\@ ~~ ) o ~hich the petitio~er remaaned out of employment,.~all be passed 
·\ i·l ·\ '.; _ r.~:2?!\~~::~~1 · ~. ) ,., tn acco~ance with law by the ~ncemed authorities. Costs are 

' · ,. · \ ~ ~\_..,.,,:9' · ;,JJ!!'. made easy." ''"lh ·_ <·'!·:.(". . ,, ~ . 
-~-n. ~--~ ~-\ . ,1it .>;;_ . ./ ~-

. t:,..Jq ~~- 13';?{~~-> ., 
~-- -~~~-:-;;~~~"' 

--

5. The applica~t resumed his duties after the judgement of the 
' I 
i 

Hon'ble High Court. Subsequent to this, the applicant had. filed 

another O.A No. 65/2005 in this, very .~ench seeking the relief by 
' . 

way of declaring Annexures A/1, A/2, A/3 and A/4 to the said O.A 

be declared as null and void with a further prayer that the period of 

absence from 15.Q2.90 to 15.09.2002, may be treated as duty and 

. full payment be I made to the applicant. These reliefs were 

considered by this very Bench and the relevant portion of the order 

dated 14.09.2006 in the said O.A reads as under: 

"'6. H~rd the counsel on both sides. Now the question arises for 
consideration is whether the respondents had any power tD cancel 
Annex. A/1 tD A/4 and pass fresh orders Annex. R/1 & R/2. The 
learned counsel for the applicant simply submitted that the matmr 
was subjudice and so the respondents have no power tD cancel and 
pass fresh orders. Sec. 19 (1) of the Administrative Tribunals Ad:. 
1985 smb!IS that subject tD other provisions of this Ad:, a person 
aggrieved. by any order pertaining tD any ma~r within the 
jurisdiction of a Tribunal may make an application tD the Tribunal for 
the·redressal of his grievance. In ,this case, the applicant is sl312d tD 
be aggrieved by Annex. A/ltD A/4. However, these orders were 
withdrawr,t and fn!Sh orders Wt!ln! passed and supplied tD the applicant 
a long with the reply. In the ~ply 1 it was spedflca lly stab!d that 
Annex. A/1 to Annex. A/4had beer cancelled and. fresh orders Annex. 
R/1 and R/2 had been passed. In my considered view it is the duty of 
the applicant either tD withdraw this O.A or tD challenge Annex. R/1 
and R/2 ·by amending the O.A. But no such J'eCX)Urse had been 
thought fit by the applic:ant, rather ·the applicant insbb:d that the 
responde.nts had no power tD pass any orders since the matter is 

~~· 
'--- ---· -- - _________ ...___ ____ _ . - --~j~-~· -----------

,,.. 
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7. Examining thisca5e as per A.T. Ad:.1985, Sec. 19 (4)stamsthat 
when! an appllaulon has been edmlgd (emphasis supplied) by a 

I 
Tribunal under Sec. 3, every proceeding under the relevant rules as t:D 
redressal of grlevanO!S In relation m the subjt!d: matmr of such 
applicationi pending immediately ~fore such admission shall abate 
and save: as otherwise direcb!d .bY the Tribunal, no appeal or 
represent:atmn in relation to sUch matter shall thereafter be 
enbnmin~ under such rules. A perusal of the application shows that 
this case has not been admitb!d by· this-Bench of the Tribunal as per 
Sec. 19 (3) of the A.T A.a., 1985. Thus the provisions did not debar 
the respon~ents to cancel Annex. A/1 to A/4, since they realized that 
the said orders have not been passed by the competent authority and 
in order tD red:ify the mistake .they withdrew the same and passed 
fresh orders and they are right in exercising this power. However, it 
seems that. before passing Annex. R/1 and Annex. R/2, no opporllmlty 
had been aa::orded m the appllc:at:at besides the applicant had also 
submltbed that the respondents have no right tD pass any order when 
the matter :is subjudice. · 

a. Considering the entire aspects of this case, I am of the 
considered: opinion that it would be 1proper in the inmrest of justice, at 
this stage not tD discuss the merits' and demerits of Annex. R/1 and 
R/2 since the same had been passed without affording any 
opportunity to the applicant by the ~mpetent authority. 

6. The applicant made a detailed representation dated 
' 

23.09.2006 { Anrex. N7) in reference to the above orders of 

14.09.2006 of CAT, ·Jodhpur in O.A. No. 65/2005. The 

respondents, as; submitted in their reply, considered the 

representation arid decided the matter by a detailed order dated 
' 

02.01.2007. The ~respondents also brought out that (a) the period 
' 

1988 and 1·989 has been decided by the Appellate Authority vide 

his order dated 26.05 .. 1989 ; (b) the period from 15.02.1990 to 

29.06.1994 has been treated as suspension and {c) the period 

; ' 

from 30.06.1994 ;to 15.09.2002 has b
1
een treated as leave due as 

admissible underithe rules. This is th~ impugned order at Annex. 

A/1 dated 02.01.2007. 

M-
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7. It will be :thus observed that the applicant has made 

number of representations to be consid·ered by various authorities 

and filed three O.A Nos 125/90, 336/96 and 65/2005, before this 

very Bench and detailed discussions have taken place and this very 
' ' 

Bench had issued :three judgements accordingly. The applicant 

has also filed D.B. civil Writ Petition No. 4715/2000 before the 

Hon~le High Court of Rajasthan. The Hon~le High Court of 

sthan had also issued a detailed ju.dgement. 

At this stage :when the learned counsel for the applicant was 

~~t:l.nr•mnted with a query that whether the decisions of this Bench of 
I 

the Tribunal and !the judgement of the Hon'ble High Court of 

Rajasthan have be~n complied with, the applicant is silent about it. 

I, therefore, presume that the said decisions have been honoured 

by the respective ,authorities as otherwise, the applicant would 

have ap'proached · this Tribunal or the Hon'ble High Court of 

Rajasthan by way. of contempt petitions. Therefore, I am of the 

considered opinion that it is relevant to adjudicate only on the 

points which are not covered in the previous O.As. 

9. The matter :was also heard at length. Both the counsel 

submitted their arguments in detail.1 Both the counsel were 

pressing that t~e provisions of Rule 1342, 1343, 1344 and 1345 of 

the Indian Railway Establishment Code! Vol. II are applicable in this 
i 

' I 
case. The learned :counsel for the applifant has submitted that the 

~aid ~s ha+e not been a'pplied. ~roperly by the respondents, 
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while the respondents counsel countered it saying that the said 

provisions have beEm followed in its true spirit and applied in the 
' ' \ ' 
\ I 

applicant's case and the applicant had been paid accordingly. 

I 

. I 
10. The learned c~unsel for the applicart in summing up his case 

, I 

brought to my notice the judgement of the Apex Court in the case 
' 

of U.P.S.R.T.C. Ltd ivs. Sarada Prasad Misra and Another [ 
I 

2006 SCC (L&.S) ~. 857 ], wherein it was brought out that 
\ 
\ 

reinstatement and back wages are two different aspects. He 

quoted pam 13 and 16 in this regard which are reads as under: 
' . 

.. 13. But even otherwise, the award passed by the LabourCourtasalso 
the order of the High Court granting back wages deserves interference. In 
several cases, this Court has. hek:l that payment of back wages is a 
disa-etionary power wf:lich has tD be exerdsed keeping in view the facts and 
circumstances of each <:ase and neither strait;jacket formula can be evolved, 
nor a rule of universa'l application can be adopted (vide PGI of Medical 
Education 8&. Research vs. Rajkumar; Hindustan Motors Ltd. Vs. Topan 
Kumar Bhattacharya). In Kendriya Vidyalaya Sangathan vs. S.C. 
Sharma this Court held that when question of determination of entitlement 
of back wages comes up for consideration, prima facie, it is for the employee 
tD prove that he had not been gainfully employed. Initial burden Is on the 
employee t:D show that he remained without a~y employment In several 
cases, similar view has been taken by this Court in rea!lnt years. In M.P. 
SEB vs. Jarina Bee it was observed that ~insmtement in servioe and 
payment of back wage5 are two different things and payment of back wages 
is not a natural c:onsequence of setting aside an order of dismissal. In 
Allahabad l al Sansthan vs. Daya Shankar Rai, it was indicated that the 
law Is not In absolute terms that In all cases of illegal termination of services, 
a workman must be paid full back wages. In Haryana State Coop. Land 
Development Bank v~. Neelam It was smted: that the aim and object of 
the Indu5trial Oisputlas Ad: is to impart social justice tD the workman but 
keeping in view his con~uct. Payment of back wages, therefore, would not 
be automatic on entitlement of the relief of reinstatement In G.M. Haryana 
Roadways vs. Rudhaq Singh the Court reib!rab!d that there is no rule of 
thumb that in each and \every case, where the Industrial Tribunal records a 
finding that the order of, termination of service was illegal that an employee 
is entitled to full back wages. A host of fad:Drs which are relevant, must be 
taken int:D account. 

XXX XXX . XXX XXX XXXX 
' i 

16. From the above caseS, it is clear that no precJse formula can be adopted 
nor "cast iron rule" can bE! laid down as tD when Payment of full·back wages 
should be allowed by th~ Court or Tribunal. It d~pends upon the fads and 
drcumstances of each case. The approach of the court/tribunal should not 
be rigid or medlanical but flexible and realistiC. The court or Tribunal 
deaDng with cases of ind!Jstrlal dispums may find force In the conb!ntion of 
the employee·as tD illegal termination of his services and may come t:D the 
m~t 11M action. has been blken otherw~ that In aocordanoe wllil 
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law. In wdl at5~5 obviously, the workman would be entitjed t:D 
relnstamment but the question regarding payment of back wages would be 
independent of the: first question as tD entitlement of reinstatement in 
service. While considering and demrminlng the second question, the court or 
tribunal would consider all relevant circumstances referred tD above and 
keeping in view the principles of justice, equity and good conscience, should 
pess an appropriate order." 

' 
. ' 

11. The learned co'unsel for the respondents brought out that the 

orders of the Hon'ble High Court of Rajasthan were very clear and 

I 

he highlighted the following portion f~m· the judgement of the 

1-j{)n'ble High Court of Rajasthan in D. B. (Civil) W.P No. 4715/2000 

filed by the applicant: 
. ..-.~~ :,~ ' 

' . _. , ·~·,·;:;:>:1~~~· .. "Sp far II lbe pr~aent petitioner is gon~emed, we also find that he 
. . '\\I.,, I c;, q- . ,. h I dv ff . • ....... . /~·-f.·:.~ .- - ... ~~~·.<as a rea su ered the agonv of a liljga~on f'!r all_wese years 

;'l{~· ·· . · . · < :~; eyer s1nce the order wJ>Icb bad pass~d agatnst h1m mtb rega_rd to 

r
.·~. ·· ~~,., ,), , .. h1s removal from seooce way.back 10 1988. At present be 11 47 

1 e.;· . ~~::.-~~!~ '.·· \\ years, and he is :facing this litigation ever sinee the time wben be 
'~i ~. n: !: yvasabout33or34yearsofage. Atthi$~tagewbenheis47years, 
~ ,_,J · .~-, 1f the penalw of removal stands, be mil not ·be able to get any 
. \~ ~~\ . ·~· ~tt- 1 ~onofi~ of lbe period ,f servjc~ w~lc:;h be bad. rendered eadjer and jt 

'\, . · ~../ IS oby1ous that at th1s stage 1t will not be oasv for him to find anv 
··~:-.. employments 
--~ 

·• 

t...___ - - - - -- -- - --· 

12. From the above portion it could be construed that the Hon'ble 

~~, High Court is sympathetic keeping in vie~ the age of the applicant. 

Since then the applicant 'had completed more than 25 years of 

qualifying service, s~bstantial portion of: pension and other retiral 

benefits have also been paid to him and thus the situation of the 

applicant· at this point of time is much different than at the time, 

the Hon'ble High Court rendered its judgement. 

13. With regard to· the impugned order, at annex A.1, the learned 
I I 

counsel for the respondents mentions th~t it is very much in order . 

. covering all the aspects brought out right.upto the decision of this 
: ' 

Bench of the Tribun~l dated 14.09.2006 :in O.A. No. 65/2005. The . ItA--
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I ! . . 
respondents couns~l further mentions fhat the respondents have 

-- . 
paid all the due amount to the applicant as per the verdicts of this 

Bench of the Tribunal as well as the v'erdict of the Hon'ble High 

Court of Rajasthan and the respondents have implemented the 

judgements in its true spirit in calculat.ing the pension and other 

retif111 benefits. It was also brought o4t that Annex. A.4 i.e. PPO 

giving details of pension etc. has be:~n issued by taking into 

~- &-ccount all the factbrs and therefore the: same does not require any 

modification or cha:nge. The respondents also confirmed that the 
;'*~~t;J .. ,~~:· .. -~ . 

~yf?~v, :: ~-' · . -¥-PO issued vide Annex. N4 is in force at this point of time. 
/'/.)). ·r· .. .--·---. . :!'::>. ·-·~· . ' ' 

!j 9,"::' f':~/_, •. ::.\~ .. \~·~_,~·L~-"-, 1.'\' . : I' f.1Uf' . .J.·Jf~·y· - -~ • ' ' 
'/ ~ I ~~":r 4\'iT)'~ .. .., '\ ' : 

~~· ~ [_f,,~_;;y~--~~~~i ~/)After careful ~nalysis of the docurilents placed on record and 
~\~~~~~:- ·.· . . 

·~~'\,__~~the d~tailed arguments advanced by both sides at the bar, I am of 
"~"-.~~-~--:.-::. -.' . ' 

·- ....... _____ the considered opinion that all the issues have been settled in the 

.... 

! 

previous O.As as well as by the judg~ment of the Hon'ble High 
I . 
I 

Court of Rajasthan: in the D. B. (Civil) W.P. No. 4715/2000. I also 
' ' 

note that the impugned order issued :as a consequence to the 

orders passed by this Bench in O.A. No. 65/2005 is as per rules. 

The applicant is entitled to certain amount of pension and the same 

-has been passed vide PPO at Annex. A/4. ·Therefore, I do not find 

that any intervention by this Tribunal in the administrative 

procedure adopted, by the respondents: in calculating the pension 

and other retiral benefits is necessary. The O.A is therefore 

dismissed. No costi;. · 
I 

JSV. 

[R.R. Bhandari] 
Administrative Member 

-- --- --- -- --
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