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CENTRAL ADMINISTRATIVE TRIBUNAL, 
JODHPUR BENCH, JODHPUR 

Originaf Application No. 89/2007 
with ~-----.,_,_-_,_ 

Misc. Application No. 72/2007 

Date of order: ;J.'V-.r:i NC!V ' ~QJ\Jl , 

CORAM: 
HON'BLE MR. JUS'fiCE A.K. YOG, JUD:i:ClAL M!MBER .. 
HONliBLE MR. TARSf.M L.Ab., ADMXNXSTRATIVE MEMBER. 

Smt. Jayshree Parihar W/o Shri rts. J1arihar, aged 54 years, R/o 
24-8, Abllaygarll Sc:h.eme/ Opp. I<.V. No. 1 (AfJ) I Jodi! pur (Raj,}. 

(Ex.- PET, KV IJ~W, Jodhpur. 
. .. Applicant. 

Mr. K.K Shah, courlS<~I for applio:mi: . 

. VERSUS 

l.The Cornrnissionf~f1 I<GndriyrJ Vidyalaya Sangathan HQ1 18, 
Institutional Ar(;a, St1ahc;t;d J<3Qt Singh t~Jrg, New Delhi -
110016 . 

. The 1\ssistant CornrriiSBionc~r, Kondriya Vldyalaya Sangathan, 
(Regional Office} 92, C38ndhi N8~JElr ~~arg 1 HBjaj Nagar, Jaipur-
30201.5. 

. . .'Respondents. 

Mr. P.S. Bhati, counsel for respondents. 

ORDER 
{Per 'l1J2.,~l!h~ ~_M_r_.=t~ I:'S{~rn La 1'=-Mrnlnl$!t~tive Member) 

Apprtcation No. 89/2.00/ with a. prayor that this. Originaf 

Application rm.w kindly bt~ ~1llow~1d with costB and by issuance of 

an appropriate-! ordor or diroction tho impugned order dated 

20.04.2007 (/\nncxun:.:!··:Vl) vicln which thq loss of lh:m on her 

abandonrnE:!nt post of PUT hus boon confirr~iG-d and rernovecf 

fron-1 the .service oi: Kcndriy:J Viciy8l~Jy~1 ~)8n~J!Jth~Jn, rnay -kindly 

be quashed and set asfde. 
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2. The brief facts of ·the case are that Smt. Jayshree Parihar 

I 

was appointed In the services of Kendriya Vidyalaya 
i 
I 

Sangathan (K.V.S. 1 for short) in O€cember1 1985 and had 

been posted at various Kendriya Vidyalayas. In 2006-2007, 

while she was posted at K.V. RD Minc~s, she submitted her 

appHcatron for tran~fer c1nd was postud from K. V. RD Mines 
~ . 

to K.V. BSF1 Jodhpur vide ord~r d1Jt(~d 22.09.2006 (Annexure 

A/2). The above transfer order wa~; cancelled. vide order 

dated 138.12.2006 (l\nnt;!XUrB l\13). The applicant preferred 

O.A. No. 293/2006 against the above order dated 

08.12.2006 and the s0m{~ WDB quJshtKI by this Bench of the 

Tribunal vide order dated 19.CJ:t .20(1'1 . 

. In compliance of this Tribunal order elated 19.01.20071 the 

respondent No-. 2 withdrew the order d&.tod 08.12.2006 vide 

order dated 02.03.2007 (.~nn<::;xurt:~ ,'\/1) and PDSSr::!d another 

order on the sarnc date i.G. 02.03.2007 (Annexure A/5) 

transferring h(~r frorn KV (8SI::) Jodhpur to KV (BSF) Pokaran 

in PubHc inter(~St with irnrnc.~cliate effect. She was relieved 

from KV BSF, Joclhpur on 09.03.200'1. 

4. The applicant approachGd thi~~ 13ench of the Tribunal vide 

O.A. No, q1/2.00'J in which noticGs w0n3 lssued to the 

respondents. !"-.£~ this f:1ench of the lribunal did not issu~ any 

interirn ordt~r in her 0./:-... No. Si/200/, sh0 filed a D.B. Civil 

Writ Petition No. 16;?,3/200) (!\nnGXUI'G 1"-./6) bt~fore the 

- -._I 
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Hon 1ble High Court of Judicature for Rajasthan at Jodhpur. 

The above wrft petition was adrnitted by the Hon'b~e High 

Court and notices issued to the respondents vide order dated 
I 

29.03.2007 (Annexure /\/6). J\fte.r she was relieved from KV 

BSf1 Jodhpur, sh~ was not in 8 fit ·m~:mtal state to inform the 

respondents. about her medical prol~lems till she received a 

memorandurn dated 01.0-'1-.2007 (Annexure l\/8) which was a 

show cause notice. for clbanclonme.nt of her post under 

_Article 81 (tl) (3) of t~duc~ltion Code. On n=~c€ipt of show 

cause notice dated Ort.Of'1 .. 200'J, tl·1e. applicant sent leave 

application dated l0.0-'1·.200/ for -i~arned Le<Jve for the period 

from 10.03.200'7 to 1.8.04·.200'/ to the respondent No. 2 by 

another leave application dated 20.04.2007 for extension of 

Earned LeavB for the p(~riod fror:n 19.04.200/ to 28.04.2007 

to the respondc~nt 1\!o. 2 by r~·r-.x cJS wc~ll u~· by Post. lt was 

shocking. that on tflo v<~ty d:Jy i.~~. on 20.04.2007 when she 

had requested fo1· oxtension of !Gave for the period from 

19.04.2007 to 2.8.04·.200'1, th~~ mspondcni: No. 2 issued the 

impugned order dated ' ( r.:(i rcc ··-j ~ ) . J -, .l J ) I (1\rmexure A/1) 

confirming thB loss of litm on ~IQr ;:lbtmdonrncnt o.f the post of 

PET and removed f1:om ~~C-ir\tiCO of I<VS w.o:.f. 10.03.2007, 

5. The applict:mi: h1:1d subrnii:i:~jd th<JI: h0r r{~c.wost for sanction of 

earned lecNG for tho !)Grlod from 10.Cf3.?00/ to 18.04.2007 

I 
I 
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of earned leave on 20.04.2007 for the period from 

19.04.2007 to 28.04.200/. It appears tl1at application for 

grant of earned leav~ has not been considered on the ground 

that it was nbt supported by any rnecllcal certificate, as it has 

been stated in the irnpugned ord0r that on careful 

consideration of all thG rG!cwant facts and circumstances 

mentio~1ed by the applicant in th~~ n~presentation dated 
.-•' 

10.04-.20071 . the respondent No. 2 has corne.· to the 

conclusion that st1~~ is -cleerned to hfwo voluntarily abandoned 

her service of KVS. 

6. Sub para (1) (b) of Article 8:1. (cl) envisages that the 

appointing authority sl1ould bG ScJtiSfied of the reasons of not 

Joining the duties 8nd in thB presc~n!: c~1S(~ th~~ applicant has 

categorically stated that she was not rn~nt<'!lly fit to· resume 

sanction Earned Leave, the sarne should l1ave been asked 

for. The n~spondent No. 2 .neit~l(~r ~1skr~f:l for any medical 

certmcates no1- conveyE~cJ the grant of ~arned Leave .. 

7. Sub para 5 of /\rtldc 81 (d) {~nvh:>ages that the appointing 

authority may grunt cH't oral hearing (though at his 

dlscretlon) but one{~ it is <J r'rl!Ji:l:;;~r of i.:t3nnlnating the servaces 

applicant or record r·{~;;1sons for not doin(J so. Failur~ to do so 
tt 

has prejudiced tho case (,f thG upplicant o.ncl such/drasttc 

action is ck~:Jrly t~)kr~n in h~1sto ancl :JQ:Jinsl the~ 'principle of 

l_ 
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natural justice', Le. punishing without giving reasonable 

opportunity to- defend. 

8. Aggrieved by the above, she has filed present Original 

Application and asked for the relief as given in para 1 above. 

9. On the contrflry, thr~ respondt~nts have filed a detaHed reply 
c" 

to the O.A. and have not agtT;;ed to the relief asked for by the 

appHcant. The- respo.nclents h~wt~ st8tecl that c).A. deserves 

to be dismissed on the ground of non-joinder of the 

necessary party i.B; Srnt. ~3uc:l~l3 Ch<)Uhtnl1 who 1s directly 

affected- fmrri the outcome of this case as there is one post 

and two c-onten(k~rs for tht~ s~:lmt~. In O.l\. No. 2.37/2006 

Smt. Sudha Chauhan vs. the Commissioner & Ors.f this 

Tribunal issuecl notlces on 10. t0.2.006 ancl ;-Jfter receiving the . 

notices the· responcJent~clcpartrnGnt considorc~d the matter on 

merits and found that -dw~ to ~1n 1n<Jdvmtent error ~n the 

software the pric11<ity of Srnt. ~;ucJha Chouhan has not been 

"" ' i 

considered in Ul(~ C8tB~JOtY t)f posting with Spouse. It was 

(" a!so found that Srnt. Jaisl'tr8e Parihar w/o Sllri R.S. Parihar 

had wrongly beQn eonsid~rt_~d for tn)nsf~~r to KV1 BSf 

Jodhpur instec)d of Srnt. Sudha Chouhan. rhe rectifrcation 

of error was immediately t8kt3n up ;;md Srnt. Sudha Chouhan 

was transferred accordingly, whi:IG the trar"1sfe1· order of Smt. 

Th(~ ·priority o.f Smt; 

rectified subsequently. 

i 
I 

- !__ __ 
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10.The Tribunal decided tr1e case of Smt. Sudha Chouhan on 

the ground that since the relief claimed has been granted, 

therefore ttl~ O.A. filed by her becomes infructuous. While 
I 
I -

deciding thJ case of Smt. Jayshree Parihar, the Tribunal-

observed vide its order datecl 19.01.2007 ttlat there was no 

dispute on facts and without exEH-nining any other grounds in 
l\' 

the case the matter st::mds decidr:;d only on the ground that 

her transfer o1~der cannot be cancelled while following the 

ratio of Kalu Singh vs. Sti_:lte of !:tajasthan1 2003 Vol. 3, SLR 

102:. Therefore the ordGr of trEn1Sfc~r cancellation dated 

08.12.2006 and n:;lieving order dated 12.12.2006 were 

withdrawn by the department in complianCE! of the order of 

the Tribunal .. 

11.However1 .after rectifying the priority list cJnd as per transfer 

Jodhpur to Pok2:~re::jn in th0 public interest with immediate 

effect .as th~re is only one SBtlCtiOnBd post of P~T at KV BSF, 

Jodhpur and two r>I~Ts wc~re working. Tho respondents have 

pleaded that they have uc:t{~r:l in 8 b{)n~l fide rnannt~r and tried 

to remove the anornaly cau~•ud due to fault in the software. 

12.The applicant: wBs reliev~?-(1 frorn KV (l3SF) 1 Jodhpur on 

09.03.200:/ (Annexur(-'! f\/2 to O.f-.. No. !51/2.007) with the 

djrection to n~port to Principol I<V (&?>SF) Pok()n:ln irnmediately 
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respondents that the appellant has neither resum{:d her 

duties by 04.04.2007 nor any intimation had been received. 

On 04.04.29071 the applicant was issued memorandum 
! 

regarding 'Order of Provisional· loss of Uen o-n the posf and 

show cause notioa tJnck~r Article 81 (d) (3) of Education Code 

with the directions to submit thG reply within 1.0 days. The 

appHcant subrnitb:~d ht~r represc:mtation dated 10.04.2007 
i'. 

without medical certificate stating that due ·to her mental and ,, 

physical ·conclltion sht~ i0 not fit to join next place of posting, 

therefore earned leave w.e.f. 10.03.200/ to H3.04.2007 may 

please be sanctioned (~vcn arter 1f3.04.200'l tht~ applicant 

'neither repo1ted for< hGr dutlos at I<V ([JSF) Pokc~n:m nor 

submitted ~;my docurncntary proof for ~)bsmKe :from her 

duties. Th'erefon~~·, ti~1G respondunts inforrnod thE~ appHcant 

vide letter dated 20.0tl.!.OO/ that j)t1o hnd not joined her 

duties by 20.04.200"/ nor applied for extension of leave. 

After careful consid~~ration of all the n;levant facts and 

circumstances and QI'ElVity in th0 rtJatter mentioned by her in 

the represt~ntation ·d;Jtecl 10.0<1·.200'1, the .respondents had 

come to the condu~;ion thut the applicc=~nt cJe.erned to have 

voluntarily abantloned tlt~r $etvices of K~~ndriya Vidyalaya 

Sangathan and provislonc1l loss of li(m on her post. 

Accordjngly, the respondents confin11Gd 'i:hc loss of lien on 

her abandoned post of Pl~'l' vido office letter dated 

20.04.2007 (/\nnexur(~ /\/1) <Jtl(l thus thr1 applicant was 

subsequently rornovod frorn the SGrvic;G of KVS from the· 

date of n~rnaining abs0nt frorn clutiGs i.e. :!.0.03.2001. 

;ff 
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13.The respondents have/ therefore, requested that in view of 

the reply furnished. by thetTi 1 the appHcant has. no case in her 

favour and she is not entitlt:;d to get any relief from this 

Hon'ble Tribunal and her application deserves to be 

dismissed. 

~: 

14.Applicant has not filed Rejoinder to the counter~repry of the 

Respondents. 

15.QuestEon c1f 'abandonrnent of servicG' by the 1\ppl.icant was 

· consid€red· earlil:~r by ~1 Division B{~nch of this Tribunal and 

vide interim order dated 27th April, /,00/ the respondents 

were directed to tt1ke ht:!r on duty on 30.04.2007 (mentioned 

as 30.05.2007 on account of typographiCeJ.I error~). Operatrve 

porti-on of the interlrn orcler d~;~ted 27th April, 2007 is as 

under: -

"7. Leave applied for ond tfw appUcatioh for extension is 
not rejected.c Instead rernoval order was passed. We 
notice that tl1c c;ppficanC is on leave up to 28.4.2007 and 
therefore.! termination order dated 20.4.2007 which is 
based .on earlier proceeriings datef:f 4,4.2007, cannot 
lega!ty occupv the fiGicl. Tt1ere may be technical hurdle 
to continue action, if on co Joavo is granted on the initial 
applicaVon. So, although !:here is an order ,of removal_, 
we feel tfwt it is rec)uirecf (·o be keJJl: under suspension 
and should not bo operational. As a consequencet­
respondents will lJc bound t'o a(/rnit the applicant for 
duty_, if she repori: for duty on 30.5,2007, before the 
Principal_, Cem?rc.JI School, Pokhrc.1n. She mciY present 
herself: foe dutv at Ccnt·ral Sc;/1ool, Pokhran ltnd Prindpal 
KV sho'uld adrnit' her for t1uty, on production of a copy of 
thjs order. S!Je wm fwvv l'o intirtwt-e i'!Jc? Assjstant 
Con1rntssfoner LJy fbrw&rdin[J a complfanct.-'! report. After 
hearing t!1e responcientg1 of course, if requiren1ent is 
founcf, follow op order<; could be passod. 

fy 
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16.Subsequently, the 8pplicant has filed M.isc. Application No. 

72/2007 stating that Hon 1ble C.!\.T. passed an interim order 

on 27.04,2007 in O.A. No. 89/200/, whereby the applicant 

was directed to report on duty at KV BSF, Pokaran on 

30.05.2Q07, The applieant h8s stated that Honible Tribunal 

while giving direction in open court, gave thE~ date of joining 
-~ . 

duty on 30.04.2007, but du(3 to typographical error the date 

appeared in the order dated 27.04.200/ as 30.05.2007. 

17. The applicant reportr~d for duty nt KV GSF/ Pokaran on 

30.04.2.007 8t oso~; 1-1nL in the rnorning, tho entry was made 

report to responckmi: 1\lo. 2 8S ht~ had instructed the 

Principal KV BS!.;, Pokat-an in the rnorning of 30.04.2007 

itseif. Howevter, no authority was given for move from 

Pokaran to Jaipu I\ That in spitG of repGccltGd request by the 

,_, applicant/ tfl~ Princip81 nc),ither .spoke to i:htJ respondent No. 2 

on phone, nol- acc:eptecJ joining report. The applicant left KV 

BSF1 Pokar<::~n t1t about '1.0).!5 hrs. on 30.01L2007 and the 

entry for the same~ wa~~ rnado at. the BSP gate. The 

the Hon'b!e ·rribunal dated ~(1.04.2.00/ t1ncJ the receipt for 

the san1B w:JB ~Jiven on \:ho phoi:ocopy (/\m1c;x. A/f to the 

M.A.). On 30.04.200/ t~fh-lr corning back to Jodhpur fmm 
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registered post to respondent No. 2 and the Principal KV 

-BSF, Pokaran bringing out tl'H:;; error in date in order dated 

27.04.2007.1 The applicant had stated that by not allowing 

the applicant to join her cJuties at KV BSP, Pokaran on 

30.04.2007 by n~spondent No. 2 ~md th{~ Principal faHs under 

contempt of court that although tlK! date in the order was 

indicated as 30.05.200'/ but in tht3 opt~n Court the Tribunal 
... ~ 

had mentioned the elated of joining elS -30.011.2007. Sh:e has 

prayed that th~ respondents m;;1y ph~<JSG be directed to treat 

the e~pplitc~nt on duty w.G~.f. 30.01!·.200/ and the date- of 

jo1ning the duty mBy ph~~ls(:: be ~nr1(;mdecl from 30.05.2007 to 

30.04.2007 in the order dat:E!d 27.04.200/ as directed i.n the 

open Court. 

18.The respondents, havG file-3d reply to the above M£sc. 

AppHcatlon and h8Vcj si:<:.ll:ed thtli: thB resoondents have - . ' 

complied witl1 the order in true spirit. It is clbUS€ of process 

of law to even Bt:Jte in th~~ court th~Jl: ;.Jn ~ldvtmtage of the 

prejudice against any one c~rnployee. The respondents have 

pleadecl that it. is ~)t--:::r contr~Jdicl:ion in th~; approach of the 

appHcant becEwf;e whEm the~ dc~perrtrnent has cornrnitte:d 

typogr.aphk:JI ~rror, i:h0 oppli<:ont rJoeB not want to accept it 

whereas s11e is ht1J"plng upon sorne typographical error in the 

order and wt'ln\:s .to t;-Jke bDnt~fit: out of H:. Th{_; respondents 

pleaded that as the order \N&S cornplied In its true spirit and 

~ 
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there is no question of any contBmpt and the pleadings itself 

show that it is a mere averment for the sake of it because 

there is no rxayt~r pertaining to trl~ same. It is therefore, 

prayed that ,the Misc. 1\ppHcc~tion filed by the applicant may 
i 

be dismissed with costs. 

19.Learned cQunsel for both the parties have been heard. 

Learned counsel for the 8pplicant ple<Jdecl that this Honlble 

Q'"\ Tribunal hact issued an interirn order on 27.04.2007 directing 

t~e applicant in the open cou.ri: to jt)in her duties on 

30.04.2007 wherc~as in tl~10 01·du1' tl'ie date was given as 

in KV BSF, Pokaran on 30.04.200'1 anc! she was not aHowed. 

to join her dutir~s. He also .plead~cl thiJl: she has not been 

paid her salary for tho periocJ fmm 30.04.2;007 to 

29.05.2.007. 

20.Learned counsel for tllG res;pondents pleaded that Kertdriya 

.c(Vidyalaya Sangathan h:Js cornprehBnsivt} transfer policy 

which tays the basic principles oft trc:msfers, as under: -

UNEW TRANSF!!.R GUI_DI!:'L1.'NES W.E~F. 14.03.2006 

1. BASIC /!R1JYC.lP-Lft$_ 

1.1Ail ernployr~es of the J<VS ,iJf'B lh:Jble to be transferred 
and posted anywhere in l'ndial at any tin-'1el and for any 
period, as roquirarnont's of public service and of th·e 
Sangathan JTIDy (/fct'atc. 'tnmsfcrs and post'ings .are· a 
right of the SangaUwn which it: would endeavour to 
exercise in the best: intorcst of tho students, with due· 
regard to the princip/og of equity and transrmrency vis-a­
vis ns etnployr:?r:::s. 

1~2These auidelfn{3B N::(Jardin(J t:rt:msters are meant 
'0.; - "'~· '-'-

essentially for t/10 intcrnt;/ usc of the Sangat/1an and do 

{J 
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not vest any employee with any right. 
1.3xxxxx" 

21. He further pleaded tl1at due to software problems, Smt. 

Sudha Chouhan was not assigned the proper priority of 

transfer to Jodhpu1· under category of posting with spouse as 

her spouse is working as TGT (Bio) at Kendriya Vldyalaya No. 

1, AFS, Jodhpur whei"E:!&S Srnl. Jayslwee Parihar was aHotted 

transfer category ,of posi:ing vvith spouse and her husband is 

I 
working in a private servic0. ·rherefon:~, the error was 

rectlfled and Srnt. Sur:!h;:J Chouhan w~1s postc~d at KV BSF, 

Jodhpur whereas in the case of Srnt. Jayshree Parihar, th~s 

"-. Bench of the Tribunal hnd directed that hc~r transfer order 

cannot be cancelled as the St"lrne has already been 

implemented following the ratio of K81u Singh vs. State of 

Rajastlrmn [2003 (3) SLR 10?]. .,.herefC>re, ht:::r transfer order 

dated 08.12.2006 frorn l<V l3SI,:, Jodhpur to KV RD Mlnes was 

cance!led and a fresh transfer ord0r dclted 02.03.2007 from 

KV BSF, Jodr1pur to KV BSf:, Pokaran was issued. As Smt. 

·<--
Jayshree Parihc-1r was relicwed on 09.03.200'} r_, sfle did not· 

irrtrmating the fact:urn of voluntflf}l C:1bandonment of servtce 

She was also to 
' 

make written r(~presente:1tion to th0 1\ssist(J.nt Commissio-ner, 

through proper ehannel within :1;0 dEJ.YS of the receipt of this 

order failing which Jn orcl0r sh~1ll bB .p8ssed confirming !oss 

o-f lien: on the post he;lcJ by ht:;r and, in th&t cc-Jso/ she shall be 

fj 
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deemed to have been removed frorn the service ·of the 

Kendriya Vidyalaya Sangathan as per the provisions of Article 

81 (d). She subsequently sent an application re.questing for 

earned leave upto 18.04.2007. On expity of earned leave, 

she did not join her duties1 therefore/ order dated 

20.04.2007 confirming the loss lien on ller abandoned the 

post of PEl1 was issued nernoving hBr from the service of 
if 

Kendriya Vidyalaya Sangathan w.E~.f. the date of her 

remaining absent frorn cluti1:;s i.~. w.e.f. 10.03.2007, as the 
," 

representation dated 10.04.?00/ submitted by Smt. 

Jayshree Parih::~r is not supporb;~d by any Med.lcal Certificate 

and even she had not reported for duties on 19.04.2007. 

w.e.f. 19.04.2007 nor subrnltted any documentary proof for 

absence from the duties. 

Respondents furtiK~I" submitted tl~1at the competent 

authority confirrn~d the loss of !IBn on h{}r abandonment of 

the post of PE-r and removecl her fi'Orn the service of KVS as 

.. ,per existing ordt;~rs. l=IE:1 thnn~fore, request~d that the O.A. 

filed by the applicant rnay be disrnissed. 

22.Learnecl counst:d for the t'{-'!Spond{-3nts n31h~cl upon the case of 

2006 Suprerne Court Coses (L8~S) 10901 which stipulates as 

under~ 

"6. We hav~ perustJd lhe record wit!1 the help of the 
learned counsel and heard t:hc? learned counsel very 
patfentfy. we find tlwt no case for our interference 
whatsoever 11as lJeen made out. Jn t'hc first placer a 

' 
L_ --· 
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government servant cannot disobey a transfer order by 
not reporting at .the place of posting and then go to a 
court to ventilate 17is grievances. It is his duty to· first 
report for work where he is transferred and make a 
representation as to wh;Jt rnay be his personal 
problems. This tenciency of not reporting at the pla-ce of 
posting and indulging in litigation needs to be curbed. 
Apart therefrom, if U1e appellant really .fJad some 
genuhJe difficulty in repotting for work at Tezpur, he 
could have reportoci for duty at' An1rit'Ei&r where he was 
so posted. We too doclinc:: to IJoliovc the story of his 
remaining sick. Assurning Uwre Wi:1S sorne sickness, we 
are not satisfl'cd that it prEwontocl hirn from joining duty 
~.either at rezpur or fit 1\mritsttr. the medical certificate 
issued ·bY Dr. !~am Manofwr Lohia l=lospita! proves this 
pojnt In the ch'cur/J~)l·anc&S; vW:? too are of the opinion 
that the appellant was guilty oF tho misconduct of 
unauthorisedly remaining tHJsont: frorn cluty. 

7. The learned counsel for tfie appellant urgE:ci that the­
appefltmt had raporfcd for dlity on 7Q7~.t989 and tha-t 
he had app!i~d for leave for :lO,.J,.,,'l989 and 11.-7-1989 
andf therefor-e} l'fle enquiry officer could nol' hold him 
guilty of tf1c mifx:onciucc of continuously ren1aining 
absent unauthorisedly. Jt 118$ also IJcen aitcunpted to 
impress upon us that' tfle enquiry officr2r found the 
appelfc1nt ontv parUv auifty anc/ t:hat, if the (fisciplinary 
authority wanted t:o difFer t:lwn:iftom, he should have 
followed the r~u!es, issueci nol:ice in tf1is conn~ction and 
given cogent reasons for his difference of opinion with 
the enquiry officer. \1\fo ard not impressed by this 
argumont. /""tie enquiry officer rightly said that the 
charge could noi' fJe fully GSi.1JIJii:sf1ed fxxause the 
evidence stwwecl tflat between Jo/-·1989 to 11-7-1989 
the appellant could not· be said to 116va remained absent 
unatuhoris(~dly. Of cows(~, t.hen:: is no doubt that the 
appe/Janl' was absent" LmcwlfwriBetJ!y l'c)r i'he rest: of the 
period. The cmquiry officer also took cogniztJnce of this: 
fact and tho c1isciplinary tJUU1or;ty noticed it Tl1is is not 
a situation whtare the r:lisciplinary aut;hority was 
disagreeing with tire flnding;;; of' tho enquiry officerr 
which would lwvc rtXlUirocJ followirio of son1e procedure 
prescribed unc/r:;r the Hules. On tfw contraryJ barring 
five ·days bet:ween 7·· 7"' :1.989 l'O 1 :l> 'J~ 1989.~ during .the 
rest of thG pc~riod tho appellant· was absent 
unauthorisedfy, anc1 the enquiry officer and the 
disciplinary authorit;y woro in ~ll-Jf'{JtHiJenl' thereupon. Er 

23.We have. tarGfully con~~idorod this cas0 &nd perused the 
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BSF, Jodhpur on 09.03.2007 and she was entitled to joining 

time for a period of seven days, as adn1itted by both the 
I . 

counsel for thJ parties L~ncl stipulated under Article 67 of the 
I 

Education Code for the Kendriya Viclyalayas. Whereas 

respondents are counting ht~r .period of absence from 

09.03.200t; the day on which. she WflS relieved from, Jodhpur 

which is aga1nst the above rule position. 

As regar.ds the voluntary. abanclonrnent of service, Article 
~· 

81 (d) [1 (a) ,& (b)] <Jnd 4 & !) of r;c!ucation Code for the 

Kendriya Vfdyalayas, stipulates as under: -
I 

"81, (d) Voluntary Abandonment of Service 

The KVS vide letter F.No .. t J- .. 12~/2000 ~~ KVS (Vig'.) dated 
04.09.2002 has conveyed iiw. following decision on. 

1. If an employee hc;s boon dbsont/rornains absent without 
sanctioned !eave or IJeyoncf the poricJcf of reave originally 
granted or subst~quenUy rJxtcmdrJd, fie sf1all provisionally 
lost his Hen on his post unless: ~ 

(a) he returns within flfCeen cwlendar days of the 
commencement of Uw absGnce or the expiry of 
leave or.igintt/ly grant·t.x/ or subS(!qucntly extended, 
as the case rnay bo; and 

(b) satisfies .tfu;J appointing authority that his 
absence or his inability to return on the expiry of the 
leave as tbe cas·e mav be tNcJs fc)r reasons beyond 
his control. The en1ployee not reporting for duty 
within fifteen calondar days and satisf-actorily 
explaining the_ tVQSons lor such absence as aforesaid 
shaft be deemed to have voluntarily abandoned his 
setvice iimd would i:h0reby provi5ionally Jose fine on 
his post. 

4. The en~1ployeo rnay nwke tJ writton representation to the 
appointing autlrority, within ten davD of receipt of the 
order madt3 under suiJ~ch)U$0 (3). 

5. The appointing authority rnav on recoipt of the 
representation, if any, and perusal of n?att.wials avaffabte 
on r~cord as ulso i:hos0 subrnilted by i:he mnpfoyeef 
grantf at his -cliscroUon, on oral floating to the employee 
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concerned to represent his case." 

It is obvious from the above rule position that if an 

employee has been absent/rernains absent without 

sanctioned leave or beyond the period of leave originally 

granted or subseqw:;ntly \3XI:~nded, he shall provisionally 

loose hfs/her lien on his post unless he returns witlli.n fifteen 
-~~ 

calendar days cf the comn'lencc;rncnt of th~ absence or the 

(~ expiry of !~ave originally granted or subsequently extended. 

The appointing auiJ1ority may on receipt of the 

representation, if any t and perusal of materials availabt:e on 

record as also those subrnitiX;)d by l:he (;n1ployee1 grant, at 

his discretion/ an oral hearing to the employee concerned to 

repre$ent his .case. 

Whereas in tl:iiS case1 sl1e was relieved on 09.03.2007 

and she wt~s Bntitled for S(NGn days joining time i.e. upto 

16.03.2007 and sho wc:1s entitled to return within fifteen days 

from expiry of the k~8v~. l-~1ow(N(jr1 notice regarding the 

_ factum of voluntary abanclontnent of service by Smt. ,..,__ 

Jayshree Parlhar i::lnd provisional loss of rh:;r lien on PET was 

. fssued on 04.04.2007. On rc~cdipt of tho so.id notice dated 

04.04.20071 sht3 subrr1ittecl ~Jn applic;;ltion dated 10,04.2007 

for earned leave for the period frorn· 10.03.2007 to 

18.04.2007. The rta(Xjipt has ber:;n t.1cknowledged by learned 

counset for the rospondc_~nts durin£1 his pleadings fn the 

Court. Sh~ .St~nt her second opplicai:lon d01tecl 20.04.2007 for 

extension o'f earned leave for th'e pGt"iod frorn 19.04.2007 to 

@ 

_± 
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28.04.2007. The .abovte le()ve application dated 20.04.2007 

was sent by FAX as well- as by post to the respondent No. 2. 

I 

In the order dated 20.01.2007 (Annexure A/1), 

respondents have pointed out that request for grant of E.L. 

from 10.03.2007 to 18.04.2007 is not supported by any 

Medical Certificate. On a specifi.c observation made by the 

Court to the h~arnz~d counsel for th(~ rc~spondents t{) furnish rule 

position under whic:ll Eanwc1 LE!cwc~ is n~~quired to be suppo,rted 

~'"" with the Mt~(llc<-11 C(~rtific:.:~te, !:he~ ![!(;wnecl counsel ·for the 

respondents could not indicate any rule for the same. 

24.The applicant has also fil0c! O.t\. 1\!o. 51/2007 for 

------cancellation of her transfer orcler frorn KV BSFr Jodhpur to KV 

BSf, Pokaran. Notloas for the sarr1t~ were issu~d to the 

respondents on 12.03.2007. ·rhis fact was known to the 

respondents 8:5 Mr. P.S. Bhati, h~~~rned -counsel for the 

respondents, wo.s present in the Court on 16.03.2007 and 

requested for a short adjoUrnrnent for filing the r~ply by 

~ 22.03.2007. 
t'.l-

. In the meantimt~, tht} applic£mt hacl also filed a D.B. Civil 

Writ Petition No-. 1623/2007 before the Hon'ble Hiqh Court o·f 

JucHcature for Rojasthan tlt Jodhpur wher{1in U1(~ writ pet1tion 

was adrnitted and not:ic:os were issuecl Cln /.9.03.2007. The 

applicant h3s nlso pl~~;.Jcled . [vicle p~Jra S (F) of O.A, No. 

89/2007] that this fact was knovvn- to the learned counset: for 

the KVS w_ho had c_;iven hi~ i::IOOE!8r~1nc{; -in the case on ) ... I I . 

17.04.2007 after service of thG not.icHS of admitting the 
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petition by the Hon'ble High Court to the respondents. 

25.The case of s.'c. Saxena vs. Union of Xndia and· Others 

(supra) quoted· by l:2arn(~d counsel for \:h{~ respondents does 

not help the respondents. Though this case squarely appHes 

in case t)f transfcjrS but thl'1 Hon'bk1 Supnjrne Court has not 

ru[ed that in case the transfer(~G does not join at the next 

place of posting his/h~~r servic0s rnay bB straightway 

terminatest. Tl~1e Hon'ble /\pex Court had no occasron to 

deal with thB c_aS(! of loss of li{Jn on abanclonrnent of the post 

by the employees of t<endriya VicJyalaya Sangathan undetr 

.Art1de 81 (d) of th(;) Edu<>ltion Cock~ for the Kendriya 

Vidya!ayas . 

. The Hon'bl(~ l\pex Court in l:ht:} OJScj of G. T1 Lal an_d Others 

Supreme Court CJSi~S (L&S) '16, h~Js held t1S under: -

nsa ...... According to the IJicUonary of English Law by 
Earl Jowilt (.1. 959 Gdftion) '&b&ndonment:" means 
1relinquishmcnt of an int-o rest or daitn '. According to 
Black's LDw Dit:lionDry ,abandonmoni·' whon used in 
relation to an office means 'volunt'ary refinquisltmene~ It 
must bt~ total and under such drcurnsi:ances as clearly to 
indicate ·an absoluto n;linquisfuncnt. ·ow failure to 
perform the dutie.c;; pertaining t'O tlw office· must be wttb 
actual or imtJutad inU:;ntion on the part of tl1e officer to 
abandon and relinquish l.:ho ofllca, Tlw inf:en'i:ion ·may be 
inferred trorn tho acts r.ind COr}()lJCl' oF Uw party, and is a 
question of fact: -rGmporary absonco is not ordinarily 
sufficient to constituix..? an 'abandonn-Kmt of offic(~r4 

6 . .. u. to· constitute abancfonrnent~ ttwre mvst be total o'f· 
complete giving up of dut:ios so as to indicate an 
intention not: t:o resurno i:hc samq, ln Buckingham & 
Carnatic Co. v. Vvnkt.lt·ltth, if: w.:i$ observed by this 
Court tfl&t uncler curnmon law an inference tl1at an 
employerJ has abandonee/ or relinquished service is not 

r0 
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easily drawn unless from the length of absence and from 
other surro:unding circumstances an inference to that 
effect can be legii·imat~ly drG~wn a/id it can be assumed 
that the cmploycw intended to abandon service. 
Abandonment or relinquisfuneni: ol service is always a 
question of int'c~nUonr cJnd normally, f;Uth an intention 
cannot be .attributed to a G~mployeo without adequate 
evidence in that be!Jalr: 'rtn1s, vvfwther /:here has been a 
voluntary abandonrneni: of' smvic(; or nor: i,s a question of 
fact w/1ich has to be dot'orminod in the ligl1t of the 
surrounding Circurnstfifl(Xts of Gach G'tt.&c." 

'~ 

27.TI1e Hon'blc Ape>( Court furthor in the c:aso of Buckingham 

t 1 
• A'J-'1"' ,. (lf"/l (_- (' J- •j '7''/'j (V f '<j (' :1 Ecr>) "' repor eo Ill /-\_ ' .L?O ,. .:>Uprorno "'(}Urt: " ,ft:, .).lo ' ·~ -).) I rlaS 

held as unclcr: -. 

"5 . ..... n: is true Uwt;· unclor common law an inference 
th&t an cHnf)lovco hag t;banclonocl or rclino,uis/Jed 
service is not easily drawn unless tr·om Uw length of 
absenco antJ lrvrn othor 8lll'tOUIHling drcurnst-anccs an 
inference to t11Di' effCJct can IJo lagitfmately drawn and it 
C·!:Jn ~'"•') i_)~"'f' 1 "J·)·f '·'1'-l'· 1-'1'1 ·)-r1VIoy·v) ,·-~·-"r1"1~d to fA uf~ o-S:y,.(( ..__,( 1J ol. J <_. .._.r , ( (_,,;, ( t..:; (J<;_~G · 

·abantlon s(-:Jrvicn. ,4/Jandonrm:mJ: or rolinquisf1ment of 
service is alwavs a quosUon of' int'eni'lon, ancf, norrnally, 
such &n intention cBnnoi- /)(J attri!JutacJ- t;o an ernployee 
without; adcquaiXJ cvidonca in that bohalf, But wt1ere 
parties t_,;grco upon tho torrnt; and condiUon8 of' service 
and tfley are_ includccJ in ccrtiflacJ ~~tanding orders, tl1e-
docf:rinr;i; of cotmnon law or considm-:JUons · of ~quity 
1"V'1 Lif-·f -))I'· h;) ---)/r)vc)n,·· . 11 
~; 0- ( f1(. 0\._, f(. ~ ... o ,, ,.,,, 

-z's.In viGw of the. above discussion, it 1$ obvious that Srnt. 

the PGI"iOcJ fr01Y1 :lO.OJ./00/ to :l(~.(li!.2JJ0/ and :19.04.2007 

to 28.04.2.00'/ for whidl n() inl:im~)i:ion rY~l:Jtin9 to sm1ction t)r 

rejecting tho sarnc; has bocn givon to hor by the 
.f' 

respondent~). St10 h~Jd olso fik:c:\ Ori~JitHI /\pplication No. 

her transft~r onJor frorn I<V (13SW), Jodhpur to l<V (BSF), 

Pokan;m. SIY2 had also filod <1 D.l?. Civil Writ Petition No. 

~ 
_j.-
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1623/2007 before the Hon 1ble High Court of Judicature for 

Rajasthan at Jodhpur for cancellation of her transfer order 

from KV (BSF), Jodhpur to KV (BSF), Pokaran. 

The above facts of filing of ~~n 0./\. No. !51/2007 before this 

Bench of ti-le Tribunal and a D.B. Civil \Nrit Petition No. 

1623/2007 b(~forG thG Hon 1bl8 Higrl Court of Judicature for 
~ 

Rajasthan at Jodhpur/ wc~rc~ vc1y wGII withi.n tllG knowl.edg.e of 

!'~.-"\.- h j .. . t d / ... \ t e respon_t:~nt:s. Th~~rctor0, in vi0vv Oi' i:t'H} ciro.nllStances an 

facts of this caso1 it i~; clc~ar that thGro wus no intc~nuon of the 

applicant 'for Bb~n1donn1cnt of h~~r posl:. Jn vh~w of this, the 

impugned ordor dated 7.0.01!·.200/ (l-\nn0xur0 15./l) vide which: 

been confi rrnocJ. and re:~rnovGd from tho service or Kendriya 

. interim ordEws alroacJy l~?~~lWd vide~ order~; dated 2/ .Or'! .200'1 a:re 

made absolute. 

29.ThG applicant also rcportocJ for duUt~~ fll: KV BSf:t 1 Pokaran on 
,q -

30,04.2.00'/ ;.:1s p<;r orclc;rs :;:md (liSetJssions in the open Court 

on 27th 1\pril, 2.007 whorc:~<-J.~:; tho date~ for roporting for duty 

given in th<~ orciGr w~1s 30.0S.:>.OO/ on account of 

typographiccll orror. 

stubborn attii:ud0 by not e!lowing hqr to join h0r (luties at 
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this Bench of the Trlbunal or from their counsel. 

·In view of this, the respondents are directed to treat the 

)>eriod from 30.04.2007 to 29.0!5.200/ as on ·duty and pay 
l 

her all consequential benefits including arrears o-f pay and 

allowances (if any due <:lS on date) for the same. 

30. In view of the above discussions, Original Application No. 

89/2007..;;;, and Misc. Application No. '12/2007 are hereby 

allowed. No order as to costs. 

~~ 
[ Tarsem lal ] 

Administrative Member 

_!L/£'-. 
[ A.K. Yog] 

Judicial Member 
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