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CENTRAL ADMINISTRATIVE TRIBUNAL,
JODHPUR BENCH, JODHPUR

Original Application No. 89/2007
. with )
Misc. Application No. 72/2007

Date of order: Jwd Nov* ol

CORAM:
HON'BLE MR. JUSTICE A.K. YOG, JUDICIAL MEMBER.
HON'BLE MR. TARSEM LAL, ADMINISTRATIVE MEMBER.

D

Smt. Jayshree Parihiar W/o Shri R.S, Parihar, aged 54 years, Rfo
24-B, Abhaygarh Scheme, Opp. K.V. No. 1 (AF), lodhpur (Raj.).

(Ex.- PET, KV BSF, Jodhpur.
...Applicant.

Mr. K.K. Shah, counsel for applicani.
VERSUS

1.The Commissioner, Kendriya Vidyalaya Sangathan HQ, 18,
Institutional Area, Shaheed Jeet Singh Marg, New Delhi -
110016, :

.The Agsistant Commigsioner, Kandriva Vidyalaya Sangathan,
(Regional Office) 92, Gandhi Nagar Marg, Bajaj Nagar, Jaipur-
302015.

...Respondents.

\__,/ Mr. P.S. Bhati, counsel for regpondents.
ORDER |
% {Per Hon'hle Mr, Tarsein Lal, Administrative Mamber)
>
L

The apolicant, Smt. Jayshree Parihar, has filed Original
Application No. 89/2007 with & prayer that this Original
Application may kindly b2 allowad with costs and by issuance of
an appropriate ord‘c—:r 61-* direction the i!jr’x[f)Lz-gr'if;é'(i order dated
20.04.2007 (Annexure-A/1) vide wh’ich‘ the loss of lien on her
abandonment post. of PET has been confirmed and removed
from the service of Kendriya Vidyalaya Sangathan, may kindly

be quashed and set aside.
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2.The brief faci:ts of the case are that Smt. Jayshree Parihar
|

was appdin}ited in the services of Kendriya Vidyalaya
Sangathan (EK.V.S,, for short) in December, 1985 and had
been posted at various Kendriya Vidyalayas., In 2006-2007,
while she was posted at K.V, RD Mines, she submitted her
appticagion- for transfer and was posted from K.V, RD Mines
to K.V. BSF, Jodhpur vide order dated 22.09.2006 (Annexure
sl A/2). The above transfer order was cancelled vide order
dated 0.8.12',2006 (Annexura A/3). The applicant preferred
Q.A. No. 2893/2006 against the above order dated
08.12.2006 and the same was quashed by this Bench of the

Tribunal vide order dated 19.01.2007,

. In compliance of this Tribunal order dated 19.01.2007, the

g respondent No. 2 withdrew the order dated 08.12.2006 vide
Qs S RV | - ’
order dated 02.03.2007 (Annexura A/4) and passad another

order on the same date i.¢. 02.03.2007 (Annexure A/5)

A transferring her from KV (BSF) Jodhpur to KV {BSF) Pokaran
g in Public interest with immediate effect.  She was relieved

from KV BSE, Jodhpur on 09.03.2007.

4.The applicant approached this Bench c;f‘ the Tribunal vide
D.A. No, 51/2007 in which notices were issued to the
respondents. Ag this Berich of the Tribunal did not issue any
interim order in her O.A. No. 51/2007, sha filed a D.B. Civil

Writ Petition No. 1623/2007 (Annexure A/6) hefore the
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Hon'ble High Court of Judicature for Rajasthan at Jodhpur.

3

The above writ petition was admitted by the Hon'ble High
Court and n?tices issued to the respondents vide order dated
29.03.2007 (/\nnc,yutc A6). After she was relieved from KV
BSF, Jgdhpu‘r, sha was not in a fit mental state to inform the
respondents. about her medical problems till she received a
memorandum dated 04.04.2007 (Annexure A/8) which was a
show cause notice for abandonment of her past under
I Article 81 (d) (3) of Education Code. On receipt of show
cause notice dated 04.04.2007, the applicant sent leave
application dated 10.04.2007 for Earned Leave for the period
from 10.03.2007 to 18.04.2007 to the respondent No. Z by
FAX as well as by ”@ga ared Posi. She subsequently sent
another leave application dated 20.04 400[ for extension of
Earned Leave for the poriod from 19.04.2007 to 28.04.2007

to the respondent No. 2 hy FAX as well as by Post. It was

shocking that on ‘i.i 2 very day 1.2, on 20,04.2007 when she

had requested for cxtension of leave for the period from

x* 19.04.2007 to 28.04.2007, the respondent No. 2 issued the
f impugned  order dated 20.04.2007 (Annexure A/1)

confirming the loss of lien on her aoandonm Nt of the post of

PET and removed from service of KVS w.ef, 10.03.2007.

5.The apolicant had submitted that her raquest for sanction of
earned leave for the period from 10.03,2007 to 18.04.2007
has not been denied, muqh s$ha has not been conveyed the

sanction for the same. She had further applied for extension
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'of earned leave on 20.04.2007 for the period from
19.04.2007 to 28.04.2007. It appears that application for
grant of earned leave has not been considered on the ground
that it was n:‘ca-t suppérted by any medical certificate, as it has
been stated in the impugned order that on careful
consideration of all the relevant facts and circumstances
mentigged by the applicant in the representation dated

10.04.2007, the respondent No. 2 has come to the

- M

conclusion that she is deemed o have voluntarily abandoned

her service of KVS,

6.5ub para (1) (b) of Ariicle 81 (d) envisages that the
%appoinﬁng authority should be catisfied of the reasons of not
joining the duties and in the present case the applicant has
categorically stated that she was not mentally fit to resume

duties. If at all, medical certificate/s were required to

sanction Earned Leave, the same should have been asked
for. The respondent No, 2 neither asked for any medical

= certificates nor conveyed the grant of Earned Leave.

7.Sub para 5 of Article 81 (d) envisages that the appointing
authority may grant an oral hearing (though at his
discretion) but once it is a matier of terminating the services
ef'the applicant, he ought to have given oral hearing to the
applicant or record reasons for not doing so. Failure to do so

48

has prejudiced the casc of the applicant snd such/drastic

action is clearly taken in hasie and against the 'principle of

W
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natural justice', i.e. punishing without giving reasonable

opportunity to. defend.

8.Aggrieved by the above, she has filed present Original

Application and asked for the relief as given in para t above.

9.0n the\ contrary, the réspondgni:s have filed a detailed reply

to the >O.A. and have not agreed to the relief asked for by the

7* applicant. The respondenis have stated that O.A. deserves
to be dismissed on the groiund of non-joinder of the
necessary party i.e. Smi. Sudha Chouhan, who is directly
affected. from the out¢ome of this cagse as there is one post

© and two contenders for the same. In O.A. No. 237/2006
Smi. Sudh»a- Chauhan vs. the Commissioner & Ors., this
Tribunal issued noticas on 10.10.2006 and afier receiving the
notices the respondent-department considered the matter on

merits and found that due to an inadverient error in the

software the priority of Smt. Sudha Chouhan hias not been

- -~ considerad in the category of posting with Spouse. It was
( also found that Smit. laishree Parthar w/o Shri R.S. Parihar

had wmﬁgiy bean  considered for transfer to KY, BSF
Jodhpur instead of Smt. Sudha Chouhan, The rectification
of error was immediately taken u;ﬁ and Smi. Sudha Chouhan
was transferred accordingly, while the transfer order of Smet.
Jayshree ?’}arihar was caﬂc\enécl. The priority of Smt.
Jayshree Parihiar was erroneously dedded and the same was

rectified subsequently.

g !
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10.The Tribunal decided the case of Smt. Sudha Chouhan on

the ground that since the relief claimed has been granted,

therefore thie 0.A. filed by her becomes infructuous. While

decidi'ng thei case of Smt; Jayshree Parihar, the Tribunal

observed vide its order dated 19.01,2007 that there was no

disputfe\ on facts and without examining any other grounds in

the case the matter stands decided only on the ground that

o her transfer order cannot be cancelled while following the
ratio of Kalu Singh vs. State of Rajasthan, 2003 Vol. 3, SLR
102.  Therefore the order of transfer cancellation dated
08.12.2006 an;l relieving order dated 12.12.2006 were

withdrawn by the departrmment in compliance of the order of

the Tribunal.

11.However, after rectifying the priority list and as per transfer

guidelines, 5mt. Jayshree Parihai has been transferred from

Jodhpur to Pokaran in the public interest with immediate

i  effect as there Is only one sanctioned post of PET at KV BSF,
¢ Jodhpur and two PETs were working. The respondents have
pleaded that they have acted in 4 bona fide manner and tried

to remove the anomaly caused due to fault in the software.

12.The applicant was relieved from KY (BS¥F), Jodhpur on
09.03.2007 (Annexure A/2 to QA No. 51/2007) with the
direction to report Lo Principal KV (35F) Pokaran immadiately

and the Principal KV (BSF) Pokarén reported to the
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respondents that the appellant has neither resun’i,ed her
duties by 04.04.2007 nor any intimation had been received.
On 04.{34,2997, the applicant was issued memorandum
regarding 'drder of Provicional loss of lien on the post' and
show cause notice under Article 81 (d) (3) of Education Code
with the directions to submit the reply within 10 days. The
applicant submitited her represeniation dated 10.04.2007

[ 3

without medical certificate stating that (}UE‘QKO her mental and
physical conlclition she is not fit to join next place of posting,

therefore earned leave w.e.f. 10.03.2007 to 18,04.2007 may

please be sanctioned aven afier 18.04.2007 the applicant

‘neither reported for her dutics at KV (BSF) Pokaran nor

submitted any documentary proof for absence from her
duties. Therefore, the regpondents informed the app-licaint
vide letter dated 20.04.2007 thai she had not joined her
duties by 20.04.2007 nor applied for extension of leave.
After careful consideration  of all the relevant facts and
circumstances and gravity in the matter mentioned by her in
the representation dated 10.04.2007, the respondents had
come to t.he conclugion that the applicant decmed to have
voluntarily abandoned her services of Kendriya Vidyalaya
Sangathan and provisional loss of lien on her post.
Accordingly, the respondenis confirmad the loss of lien on
her abandoned post of PET vide office letter dated
213,(34,2007‘ (Annaxure A/L) and thus the applicant was
subsequently  removad from the sc—f.r\fice of KVS from the

date of remaining absent from duiios i.a. 10.03.2007.
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13.The respondents have, therefore, requested that in view of
the reply furnished by them, the applicant has no case in her
favour and she is not entitled to get any relief from this |
Hon'ble Tribunal and her application deserves to be
dismissed.

14.Appii§ant has not filed Rejoinder to the counter-reply of the

iy Respondents.

15.Question of 'abandonment of service' hy the Applicant was
considered 2arlier by a Division Bench of this Tribunal and

vide interim order dated 27" April, 2007 the respondents

were directed to take her on duty on 30.04.2007 (mentioned
as 30.05.2007 on account of typographicsl error). Operative

portion of tha interim order dated 27" April, 2007 is as

under: -

V7. Leave applied for and the application for extension is
not rejected. Instead removal order was passed. We
- - notice that the applicant is on leave up to 28.4.2007 and
. therefore, termination order dated 20.4.2007 which is
ﬁ’ ~ based on earlier proceedings dated 4.4.2007, cannot
' legally occupy the field. There may be technical hurdle
to continue action, if once leave is granted on the initial
application. $o, although there is an order of removal,
we feel that il is reguirad o be kept under suspension
and should not bc opcrationsl.  As a consequence,
respondents will bo bounid to admit the applicant for
duty, if she report for duty on 30.5.2007, before the
Principal, Central School, Pokhran. She mey present
herself for duty at Central School, Pokhran énd Principal
KV should admit her for duty, on produciion of a copy of
this order. She will have [0 intimate ithe Assistant
Commissioner by forwarding & compliance report. After
hearing the respondents, of course, Iif requirement is
found, follow up orders could bo passad,

3
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16.Subsequently, the applicant has filed Misc. Application No.
72/2007 stating that Hon'ble C.AT, passed an interim order
on 27.{)4120j07 in O.A. No. 89/2007, whereby the applicant
was directed to report on duty at KV BSF, Pokaran on
30.05.2007. The applicant has stated that Hon'ble Tribunal
while givmg direction in open court, gave the date of joining
duty frm 30.04.2007, but dug to typographical error the date

i appeared in the order dated 27.04.2007 as 30.05.2007.

17. The applicant reporied for duty at KV BSF, Pokaran on

30.04.2007 at 0805 hre, in the morning, the entry was made

itself.  However, no authority was given for move from
Pokaran to laipur. That in spite of repeated request by the

. applicant, the Principal neither spoke to the respondent No. 2

A

7 on phone, nor accepted joining report, The a\gfnjlicant left KV
BSF, Pokaran at about 1025 hrs. on 30.04.2007 and the
entry for the same wag made at the BSF gate.  The
Principal, KY BSF, Pokaran raceivaed the copy of the order of
the Hon'ble Tribunal dated 27.04.2007 and the receipt fér
the same was given on tha photocopy (Annex., A/1 to the
M.A). On 30.04.2007 after coming back to Jodhpur from

Pokaran, the applicant sent one more application by
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registered post to respondent No. 2 and the Principal KV

-BSF, Pokaran bringing out the error in date in order dated

27.04.2007. The applicant had stated that by not allowing

the applicant to join her duties at KV BSF, Pokaran on
30.04.2007 by respondent No. 2 and tha Prim:ipai_ falls under
contempt o'f’ court that although the date in the order was
indicazed as 30.05.2007 but in the open Court the Tribunal
had n%enﬁioned the dated of joining as 30.04.2007. She has
prayed that ihe respondents may please be directed to treat
the applicant on g‘i‘uty w.e.f. 30.04.2007 and the date of
joining the duty may please be ameﬁded from 30.05.2007 to
30.04.2007 in the order dated 27.04.2007 &s directed in the

open Court.

18.The respondents have filed reply to the above Misc.

- Application and have siaied that the respondents have

caomplied with the order in true spirit. It is abuse of pracess
of law o even state in the courlt that an advantage of the
Lrror has been taken by the department which has hiundreds
of employaes like the applicant and does not have any
prejucviice' against any one employee. The respondents h.aavé
pleaded that it is salf contradiction in the approach of the
applicant because when the department has committed
typographical error, the applicant dogs not want 1o éccept it
whereas she is harping upon some typographical errér in the
order and wanis to take benefit out of it.  ‘The respondents

pleaded that as the order was complied In its true spirit and
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there is no question of any contempt and the pleadings jtself
show that it is a mere averment for the sake of it because
there is no i)rayer pertaining to tha same, It is therefore,
prayed that the Misc. Application filed by the applicant may

be dismissed with costs,

19.Learned counsel for both the partics have been heard.
»

Ly

Learned couns@l for the applicant pleaded th hat this Hon'ble
Tribunal haa issued an interim order o 27.04.2007 d[rectmg
the applicant in the open court to join her duties on
30.04.2007 whercas in the order the date was given as
30.05.2007 as a typographical error. The applir:ant reported
in KV BSF, Pol\m \n on 30.04.2007 and she was not a[ owed .
to join her duties. He also pleaded that she has not been
paid her salary for the period from 30.04.2007 to

29.05.2007,

20.Learned counsel for the respondents pléaded that Kendriya
Vidyalaya Sangathan has comprehensive fransfer policy
which lays the basic principles of transfers, as under: -

"NEW TRANSFER GUIDELINES W.E.F. 14,03.2006

1. BASIC PRINCIPLES

1.1All employaes of ihe KVS are liable to be transferred
and posied anywhere in India, at any time, and for any
period, as requircmaornts of public service and of the
Sangathan may dictate.  Transfers and postings are a
right of the Sangathan which it would endeavour io
exercise in the best intercst of thic students, with due
regard to the principles of equity ancf transparency vis-a-
vis its employees.

1.2These gquidelines regarding transiers are meant
essentfc //y for the intermel vse of the Sangathan and do

@ !
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not vest any employee with any right.
1.3xxxxx”

21. He further pleaded that due to software problems, Smt.
Sudha Chouhan vxiiras not assigned the proper priority of
transfer to Jodhpur under category of posting with spouse as
her spouse is working as TGT (8io) at Kendriya Vidyalaya No.
1, AF%, Jodhpur whereas Smt. Jayshree Parihar was allotted
transfer category of posting with spouse and har husband is
working in s private service, Therefore, the error was
rectified and Smt. Sudha Chouhan was posted at KV BSF,
Jodhpur whereas in the case of Smt. Jayshree Parihar, this
Bench of the Tribunal had directed that her transfer e:fder
cannot be cancelled as the same has already been
implemented following the ratio of Kalu Singh vs. State of

Rajasthan [2003 (3) SLR 102]. Therefore, her transfer order

dated 08.12.2006 from KV BSF, Jodhpur to KV RD Mines was
cancelled and a fresh transfer order dated 02.03.2007 from
KV BSF, Jodhpur to KV BSF, Pokaran was i.ésued. As Smi.
ﬁja‘}’shree‘ Parihar was relicved on 09.03..2007’ ~ ghe did net
join her duties, thereforeg, a f;ﬂé%f‘ﬂ()i’éﬂlmi!Um dated 04.04.2007

intimating the factum of voluntary abandonment of service

by Smt, Jayshree Parihar, was issued. She was also to
make written repregentation to the Assis@:at'lt Commissioner,
Kendriya Vidyalaya Sangai&harw (R@gional Office) Jaipur
through proper channel within 10 days of the receipt of this
order fai_ling which an order shall ba passad confirming ioss

of lien on the post held by her and, in thaet case, she shall be
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deemed to have been removed from the service of the
Kendriya.Vidyalaya Sangathan as per the provisions of Article
81 (d). Shé subsequently sent an application requesting for
earned [ea:vé upto 18.04.2007. On expiry of earned leave,
she did not join her duties, therefore, order dated
20.04.2007 confirming the loss lieh ont her abandoned the
post of PET, was issued removing her from the service of
5
Kendriya Vidyalaya Sangathan w.ef. the date of her
C}*t remaining absent from duties i.e. w.e.f. 10.03.2007, as the
| representationn  dated 10.04.2007 submitted by Smt
Jayshree Parihar is not supported by any Medical Certificate
and even she had nqt reported for duties on 19.04.2007.
Further she has neither applied for any exiension of leave
w.e.f. 19.04,2007 nor submitted any (ic‘Jc:Lxrlﬁet;ttaify' proof for
absence from the dutics.

Respondents further submitted that the competent

authority confirmed the loss of lign on her abandonment of
the post of PET and removed her from the service of KVS as

e «per existing orders. He, therefore, requested that the O.A.

i

¢ filed by the applicant may be dismissed.

22.Learned counsal for the respondents reliad upon the case of

S.C. Saxena vws. Uniion _of India and Others re—zbo rted in

2006 Supreme Court Cases (L&%) 1890, which stipulates as
under:

6. We have perused the record with the help of the
fearned counse! and heard the learned counsel very
patiently. We find that no casc for our interference
whatsoever has been made out. In the first place, a

¥
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government servant cannot disobey a transfer order by

- not reporting at the place of positing and then go to a

court to ventilate his grievances. It is his duty to first

report for work where he is transferred and make a

representation as o what may be his personal

problems. This tendericy of not reporting at the pface of

posting and indulging in litigation needs to be curbed.

Apart therefrom, if the appellani really had some

genuine difficulty in reporiing for work at Tezpur, he

could have reported for duty at Amiritsar where he was

so posted. We too dcecline to bolicve the story of his

remaining sick. Assuming {nare was some sickness, we

are not satisficd that it prevented him from joining duty

®ither at Tezpur or at Amritsar, The medical certificate

issued by Dr. Ram Manohar Lohia Hospital proves this

-~ point. In the circumsiances, we i‘QO are of the opinion
D that the appcllant was guilty of the misconduct of

‘ unauthorisedly remaining abscnt from duty,

7. The learned counsel for the appellant urged that the
appellant had rcported for duty on 7-7-1989 and that
he had applied for leave for 10-7-1989 and 11-7-1989
and, therefore, the enguiry officer could noi hold him
guilty of the misconduct of continuously remaining
absent unauthorisedly, It has also been attempted to
impress upon us that the enquiry oificer found the
appellant only partly quifty and that, if the disciplinary
authority wanted to differ thercfrom, he should have
followedl the Rules, issuad notice in this connection and
given cogeni reasons for his difference ofF opinion with
the enquiry officcr. We¢ aré not impressed by this
argument.  The cniguiry officcr rightly said that the
charge could not be Tully esiablished because the
evidence showed that between 7-7-1989 to 11-7-1289
the appellant could not be said to have remained absent
unatuhorisedly. OfF cownrseg, there is no doubt that the
appellant was absent unauthorisedly for the rest of the
B period. The ¢nquiry officer &lso took cognizance of this
- fact and the disciplinary authority noticod it. This is not
a situation where iha disciplinary authority was
disagreeing with the rindings of the enquiry officer,
which would have required fallowing of seme procedure
prescribad under the Rules. On the contrary, barring
five days between 7-7-1989 to 11-7-1989, during the
rest of the period the appellant was absent
unauthorisedly, and the conqguiry officer and the

disciplinary authority worg in agreameni theraupon.”

23.We have carefully considered this case and perused the

documentis. Smt. Jayshreg Parihar was ralieved from KV

&
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BSF, Jodhpur on 09.03.2007 and she was entitled to joining
time for a per“iod of éeven days, as admitted by both the
counsel for t’nej‘ parties and stipulated under Article 67 of the
Education Co&e for the Kendriya Vi.d-yalayas. Whereas
respondents are counting her périod of absence from
09.03.2007; the day on which she was relieved from lodhpur
which is against the above rule position,
&
f‘?‘ As regapds the voluntary .abandonment of service, Article -
81 (d) [1 (8 & (b)] and 4 & 5 of Education Code for the
Kendriya Vidyalayas, st/ipula—tes as under: -
“81. {d) Voluntary Abandonment of Service

The KVS vide letter F.Na, 11-12-/2000 ~ KVS (Vig.) dated
04.09.2002 has conveyed the following decision on,

o w awesme

1. If an employee has boon absent/remains absant without
sanctioned leave or beyond the period of leave originally
granted or subsaquently extended, he shall provisionally
lost his lien on his post uniezs: -

(a) he returns within fifteen calendar days of the

commencement of the abscence or the expiry of

leave originally granied or subsequently exiended,
~ as the case may be; and

(b) satisfies the appointing authority fthat his
a absence or his inability to return on the expiry of the
leave as the case may be was for reasons beyand
his controf. The employee not réporting for duty
within fiftech calendar days and satisfactorily
explaining the roasons for such ebsonce as aforesaid
shall be deemed to have voluntarily abandoned his
seirvice and would thereby provisionally lose fine on
his post.

4. The employee may make a written representation to the
appointing authority, within ten days of receipt of the
order made undear sub-clause (3).

5.The appointing autherity may on  ireccipt of the
representation, if any, and perusal of materials available
on record as also fhose submitiod by the employes,
grant, at his discration, an oral hearing o the empioyee

%
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concerned to represent his case.”

It is obvious from the above rule position that if an
employee has been absent/remains absent without
sanctioned leave or beyond the period of leave originally
granted or subsequently extended, he shall provisionally
loose his/her lien on his post unless he returns within fifteen

&

ca!e-n}dar days of the commencement of the absence or the
’1/\ expiry of leave originally granted or subsequently extended.
| The appoiratjng authority may on receipt of the
represen.ta‘tiori, if any, and perusal of materials available on
record as also those submitied by the employee, grant, at
his discretion, an oral hearing td the employee concerned to

represent his case.
Whereas in this case, she was relieved on 09...03.20@7

and she was entitled for seven days jolning time i.e. upto

16.03.2007 and she was entitled to return within fifteen days
from expiry of the leave. However, notice regarding the

&factum‘ of voluntary abandonment of service by Smit.
~ 'Eéyshree Parihar and provisional loss of her lien on PET was

issued on 04.04.2007, On recgipt of the said notice dated |
04.04.2007, she submitted an application datad 10.04.2007
for earned leave for the period from 10.03.2007 to
18.04.2007. The receipt has been acknowledged by learned
caunsel f"@fj the respondents during his pleadings in the
Court. She sent her second applicaiion dai;er:‘l 20.04.2007 for

extension of earned lcave for the period from 19.04.2007 to
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28.04.2007. The above leave application dated 20.04,2007

was sent by FAX as well as by post to the respondent No. 2.
In the order dated 20.04.2007 (Annexure A/1),
respondents havéla pointed out that request for grant of E.L.
from 10.03.2007 io 18.04.2007 is not supported by any
Medical Certificate. On a specific observation made by the
Court to tha learned counsel for the raspondents ©0 furnish rule
positicz;; under which Barned Leave is required to be supported

Cf‘x with the Medical Ceriificate, the learned counsel -for the

respondents could not indicate any rule for the same.

24.The applicant has also filed O.A. No. 5172007 for

—..cancellation of her transfer order from KV BSFE, Jodhpur to KV

BSF, Pokaran. Nolices for the sama were issued to the
respondents on 12.03.2007. T7This fact was krieown to the
| respondents as  Mr. D'% Bhati, learnad counsel for the
respondents, was present in the Court on 16.03.2007 and
requested for a short adjournment for filing the reply by
5 22.03.2007.
{ . In the meantime, the applicant had also filed a D.B. Civil
Writ Petition No. 162372007 hefore the Hon'ble High Court of
Judicature for Rajasthan at Jodhpur wherein the writ petition
was admitted and notices were issued on 29..03.200?', The
applicant has also pleaded [vide para 5 (F) of O.A. No.
89/2007] that this fact was known to the learned counsel for
the KVS w,‘ho had given Hhis appsaranca in the case on

17.04.2007 after service of the notices of admiitting the

. \
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petition by the Hon'ble High Court £o the réspondents.

25.The casé of S.C. Saxena ve. Union of India and Others
(supra) quoted by learned counsel for the respondents does
not help the respondents. Though this case squarely applies
in case of transfers bui the Hon'ble Supreme Court has not

ruled that in case the transferee does riot join at the next

~

rF

p!acé of -postiﬂg‘ his/her services may be straightwéy
f}:\ terminated, The Hon'ble Apex Court had no occasion to
deal with the case of loss of lien on abandonment of the post
by the employees of i-((—:ﬁdr-iya- Vidyalaya Sangathan under
Article 81 (d) of the Education Codo for the Kendriya

Vidyalayas.

.The Hon'ble Apex Court in tha case of G.T. Lal and Others
vs. Chemical and Fibres of India_Ltd, reported in 1979
Supreme Court Cases (L&S) 76, has held as under: -

“5a. .....According to the Dictionary of English Law by

Earf Jowilt (1959 cdition) ‘abandonment’ means
relinquishment of an intorest or cfaim’. According o

= = Black's Law Dictionary ‘abandonmoni’ when usad in
e refation to an office meang voluntary relinguishment’, It

must be total and undor such circumsiances as clearly o

indicate an absoluie rolinguishmeni.  The failure to
perform the dutics pertaining to the office must be with

actual or imputced intention on the part of the officer to

abandon and refinguish the office. The iniention may be

inferred from the acts and conduct oF the party, and is a

question of fact Temporary absence is not ordinarily

sufficient to constituie an ‘abandonmaeni of oifice’.

6. veeee ta constitute abandonment, there must be total or
complete giving up of dutics so as to indicate an

intention not {0 resume tho samea, In Buckingham &
Carnatic Co. v. Yenkatiah, it was obsorved by this
Cowrt that under conumon law an inference that an
employee has abandonad or relinguished service is not
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easily drawn unless from the length of absence and from
other surrounding circumstances an inference to that
effect can be legitimately drawn end it cen be assumed
that the cmployece intended (o abandonr  service.
Abandonmeni or relinquishment of seivice is always a
question of intention, and normelly, such an intention
cannot be attributed to & employce without adequate
evidence in thail behalf, Thus, whether there has been a
voluntary abandonimeni of service or noi is a guestion of
fact which has to be dctermined in the light of the
surrournding circummstances of each case.”

N

27.The Hon'ble Apex Court further in the case of Buckingham

~ )
™ and_Carpatic_Co. lLtd, vs. Venkatiah and_another,
reparted in AIR 1964 Supreme Court 1272 (V 51 € 163), has
held as under:

"5, L.t is true that wunider comimion lew an inference
~y thet an employce hes abandoncd or rélinguished
service is not eagily drawn unlaess from the longth of
absence and from othor surrounding circumstances an
inference to that effect can be legitimaetely drawn and it
can be assumod that tho omployee intended fto
‘abanclon servico.  Abandonment or rélinguishment of
service is always a question of intention, and, normally,
such an intention cannot be attributed to an employee
without adequaic cvidence in that bohalf, Bul where
parties agico upon the terms and conditions of service
and they are included in certificd Stending Orders, the
docirines of common law or considerations of equity
would not be relovant, .....7

A F - 38.In vic—:w of the. above discussion, it s (;)bviou.s that Smit.
w | Jayshrae Parihar had appliad i’-‘Qr sanction of earnad leave for
the period from 10.03.2007 to 18.04,2007 and 19.04.2(}@7

1o 28.04.2007 for which no intimation ralating to sanction or

réjec:tin% the samc has heen given to  her by- the
reSpondénts. she had also filed Original Application No.

51/2007 before this Bench of the Tribunal for cancellation of

her transfer order from KY (BS¥), Jodhpur to KV (BSF),

Pokaran., Ghe had also filed & DB, Civil Writ Petition No.

-
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1623/2007 before the Hon'ble Hign Court of Judicature for
Rajasthan at Jodhpur for cancellation of her transfer order

from KV (BSF), Jodhpur to KV (8S¥F), Pokaran.

The above facts of filing of an 0.A. No. 51/2007 before this
Bench of the Tribunal and & D.B, Civil Writ Petition Na.

1623/2007 before the Hon'ble High Court of Judicature for

»

Rajasthan at Jodhpur, wc:ré very well within the knowledge of

/\;\ the resmn_::lgnta Tharafore, in view of the circumstances and
facts of this casc, it is cear that there was no intention of the
applicant for abandonment of her post. 1In view of this, the
impugned ordc—;zrd dated ?‘.O.Q/!..ZO(I'/‘ (Annexure A/1) vide which
“the loss of lien on her abandonment of the post of PET has
beenn confirmed and removed from the service of Kendriya
Vidyalaya Sangathan, are hergby quashad and set aside. The
- interim orders alrcady issued vide orders dated 27.04.2007 are

made absoluie.

%9.1%@ applicant also reported for duties st KV BSE, Pokaran on

f 30.04.2007 as peor orders and discussions in the open Court
on 27" April, 2007 whereas the date for reporting for duty

given in the order was 30.05.2007 on account of
typographical ervor. TYhe respondents adopted & very
stubborn  attitude by not alfowing har to join her duties at
Pokaran on :30.04.2()07 instcad of making repeated requests

by her in person as wall as in writing. If thare was any doubt

to the respondents, they could have sought darification from

i

e L
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this Bench of the Tribunal or from their counsel.

In view of this, the respondents are directed to treat the

‘?ericd from 30.04.2007 to 29.05.2007 as on -duty and pay
her all consequential benefits including arrears of pay and

allowances (if any due as on date) for the same,

30. In view of the above discusgsions, Original Application No.

89/2007. and Misc. Application No. 72/2007 are hereby

allowed. No order as to costs,

Vet K00

[ Tarsem Lal ]
Administrative Membear

|

[ A.K. Yog]
Judicial Member
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