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CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUE BENCH
ORIGINAL APPLICATION NO. 71 of 2007
Jodhpur, this the 29 day of August, 2008
- CORAM:
-

HON'BLE MR.JUSTICE MEAMACHANDRAN, VUG
HON'BLE MR TARSEM LAL, MEMBEE(A)

Ajay Singh Sengar son of Shii Vishambhar Singh Sengar, aged 40 years,
resident of House No.3, Near Hero Honda Agency, Ganga Shahar Road,

Official Address: Section Engineer (Signal) Planning, Bikaner, Signal &
Telecommmumication, Railway (NW), Bikaner.

CAPPLICANT

BY ADVOCATE: SHRI R.B.8ALUJA

L

YVERSU;

[

anager, North Western
orth Western Railway,

...RESPONDENTS

BY ADVOCATE: S8HRI MANOJ BHANDARI
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ORDER

MR. JUSTICE M.RAMACHANDRAN, VC(JI)-
| - |
|

The Divivionsl Railway Manager (P), Nerth Western Ralway,

Bikaner, on 26.10.2005, had issued a selection notice for promotion to

| & Group B’ posts of ASTE under the 30% quota, to be filled up by holding
a Limited Dépaﬁmema} Competitive Examination (LDCE). In total, six
poste were ;ﬁfﬁ?ma& to be filled up. The selection nolice indicated that
there 'Wf_?'iﬂd\ be a wnitten test, followed by vivav
2. It so happened that out of the 89 candidates who appeared in the
written test, only the apphcant obtained the qualifying marks prescribed.
He was asked to undérgo medical examination before appearing for viva

voce.  Applicant subniits that he had been adjndged s oulstanding /

Py L

merdorious all thronghout. He had been called for the viva voce, as can

Y be seen from Annexure A-4, but, in due course, he got information that he
mxhaﬁ not been selected. Applicant contends that there was certain amount
A0 —

AT TR

< \\G%\nahﬁde% in the working out of the selection. Respondents appear to

’hd‘v’%‘f falled him mienhonally ven though he had been

AL has come to be filed.
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3. Ld. Counsel, appearing on behalf of the applicant, took us through

the factoal details and submitted that although it may not be possible Lo

K

ideniify a specific person who iz biased, mﬁaﬁﬂ#ﬁ can be mferred as

there has been some amount of foul play in t}m/ procesz of selection.
[

Therefore, the matter requires to be examined by the Tribunal with

&
sefousness. When he had obtained 21.6 marks for the record of service,
out of the toial marks of 25 marks il is impossible to assume that he
could secure only 5 marks out of 25 marke i viva voce. Such a
coniention of the respondents is unbelievable and cannot be iaken in s
, |
face value. The marks, as above, of course, have been supplied by the
respondents through counter reply filed.
4 The zelection nol ted 14 102005, prescribed the crntens for
sslection for promolions n ﬁug%h(m Maximum marks for record of
gervice was 25 mnd for viva vooe, 3t was alzso 25 and the re muived marks
|

were 30. Submission is that it is, therefore, 1ot possible to accept the

;:»;\
@cm\tentlon of respondents that in spite of scoming tw gualifying marks

of the candidaies have been considered and it could be characterized as

Nbar’bitrary. A prayer has, therefore, been made that this Tobunal should
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hold the action of respondents in declaring the applicant as failed for

promotion to the post of Group ‘B’ ASTE as illegal with a further

direction o respondernts to promote him to the sad Group 'B° post.

5. Ld. Coungel for the applicant, on the strength of 5 decizion of the
-y 2 3 o S .. H3rES ¥ T ¥l % T B £
Hon'ble Supreme Courd, fr*ﬁﬁfim w STATE OF PUINJAR VA HARI

LAL

AIR 1971 8C 1228, submitied thai malafides can be inferred from

the facts and circumstances of the case and it may not be necessary to

pin-point handiwork of a particular person

Agoordinoly the 1d. Counsel argued that when the applicant had bee

LTI 8

who had played foul.

sole candidaie who had been successful m the written test and when has

record of service was outstanding, it would not

have been justifiable on

the part of the Railway admimstration to have faled him i selection.

6. The resp
have siated that selection v
fides of all. In fact t

were high and only persons who were really

cleared in the Limited Departmental Compe

ondenis, with reference io the reply

filed, dated 6.12.2007,

as bazed on performance of the candidates and

he standards of &

f selectio
meritorious were o be

itive Examination. In

*{@sgional Paper I, apphcant secured 90 marks, in Professional Paper

of service he secured 21.6 marks and

266 marks out' of 50 marks which is less ths

percent marks m viva voce which is a Part 1

marks. He only secured
m 30 ie. less than 60%

3 exammnation. He was,
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therefore, considered as not having come up to

7/

the mark. Of course, his

record of service was good. A fair procedure had been followed but he

'

could not be declared as havine met the standards,

7. It iz forther subimtted that as per the notification all necessary sieps

have been carried ouf in making selection serupulousty. A commiltee had -

been constituted for holding viva voce. The applicant has failed to point

ot any particolar interest having mterfered m
When he limeself did not salisly the mintmum

neification mn asseriing that the Committes had

pomied oui that the avermenls made in the O A

the process of selection.
bench mark, there is no
been biased. It is further

are withouot any baus.

The averment made by the applicant in Para 5(1) that “The respondents

appeared to have failed the applicant intentionally in the viva voce test so

ae o deprive hum the benefit of promotion to higher post.” ig too vague,

ambignous and such pleas requirs to be rejocted

3.  Respondenis have also suggested that |t

out right.

: 3 deliberate

::\-
o
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1]

omussion on the part of the applicant in producing Annexure A-1 in full,

- -?r\\

QTHERS : 2008 (53 5CC 155 which is an auth

féﬁ‘iﬁ&thsm Mr.Bhandan, 1d. Counsel for respondents, also invited our

S .\\\7_\:0111, we find that this could be due to an omission and the maiter is to be

ority on the principle that

having participated i the selection process, a candidate is precluded from
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challenging the selection. It is aléo highlighted \that applicant had not
challenged the selection notlﬁcailon and, therefore, in any case, the

rehefs prayed for L:ﬁmsﬁ bs oranted to hum. snondents havs also

4

referred 1o the case  fitled iJEf“J;ﬁ. FIagit ARTHA Vi

GOVERNMENT OF ORISSA & OTHERS : 2003(4) SCC 661, as

also a decision of the Rajasthan High Court m UNION OF INDIA VS.

& OTHEEE reporicd

& CENTRAL ADMINISTRATIVE TRIBUNAIL

w 200401y CDR 516 1o point out that in case ihe applicant was not

:311&}116@ ahout the =election process, ths notification could have bsen
ise| effort on the part of
respondenis 15 to show that it was a normal selection, satisfying all
requisite formalities. When the authonties found that there were no

persone sulficiently, had been decided that no relaxation was o be

given 1o anvbody at all. A fresh selection, as per the rules prescribed,

scision which we exiract hevewn below:-

., we consider it necessary to reiterate the settled legal
posiiton that matters relating to creation and abolition of posts,



" gvaluation of the merit of the candidates,

prcgfrw of the fﬁh}ﬂ(}yﬁf. The mwer o }fauc&a} TEVIEW Can ?faﬁ
exercised in such matiers only if it is shown that the action of the
smplover 13 contrary to any constitulional or statutory pfmﬁ S1011 OF
is patently arbitrary or ig vilisted due io malafides. The Court
camnot sit in appeal over the judgment of the employer and ordain
that g pariicular post be filled by direct recrumiment or promotion or
by iransfer. The Court has no role in delermining the
methodology of recruiiment or laying down the criteria of
seleciion. 1t is alse not open for ihe Court i0 muke
comparative evaluation of the merit of the candidates. The
Court cannot snggest the manner in which the employer
shounld structure or restrncture the cadres for the purpose of
improving efficiency of admamsti ation.”

The posiion, undoubtedly, 15 that the Court has no role m the

methodology of the departmental recruitment , laying down of criteria of
selection, and it 19 also not expecied of the Court to make comparahive

10, Ld. Counsel for the applicant submiited that there 1= no challenge

to the selection notification but the circumstances of the case show by

was presence any bias or malafides on the part of the Selection
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as meritorious. When a
s, it 1s not be possible to
tion and selection itself.
=/¢ find no merit in this O.A. 1t 18 hereby dizmissed. No costs.

Vi / &}w’"

(TARSEM LAL) (JUSTICE M.RAMACHANDEAN)
MEMBER{A} VICE CHAIEMAN(GE

L T . 5 73 LT
Daied: Ausnsi 29, 208
s -
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