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ORIGINAL APPLICATION NO. 7~ of 2007 
Jodhpur, this the 2~.day of Aug,st, 2008 

r.QRA"\tf l . __ J • .... .....r .. ..... : 

HON'BLE. fv1R .. JUSTICE Ivi.RAlVtACHANDR '_N, VC{~J) 
_HON'BLE- f\1R.TARSEIVI LAL; fViElVffir:R(A) 

Ajay Si11gh Sengar son of Shri Vishambhar Sing Sengar, aged 40 years, 
resident of Houst:d.'Jo.5, Near Hero Honda Agenc}, Gati.ga Shahar Road, 
B l"k !'"""" ,:rr 

..a.""t:U.LV..:. ~ 

Official Address: Section Engineer (Signal) Pl 
Teleconm1unication, Railway (NW), B ikaner. 

BY ADVOCATE: SHRI R.S.SALUJA 

VERSUS 

BY ADVOCATE: SHRI fvf.ANO.J BHANDAR 

... APPLICA ... NT 
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ORDE.R 

MR .. JUSTIC~: lVI.RAMACHANDRAN, VCf~J):-

f 

. The Divi>':ional Raiiimy Manager (P), Nrrth western Railway, 

Bikaner, on 26.10.2005) had ISS\led a selecb.on 1 otlce for promot10n to 

. ~ Group 'B' posts of ASTE under the 30~/o quota, t ._be filled up by holding 

,_ 

a Limited Departmental Cmnpetitive Examinatio (LDCE). In total, six 

nosts were prop. osed to be filled 1.10. The selecf on notice indicated that 
L L ~ 

there woTild be a written test. followed bv viva ·v 
~ . ~ 

2. It so happened that out of the 89 candid es who appeared in the 

written tes.t, only the applicant obtained the qu fying marks prescribed. 

He was a"ked to undergo medical examination efore appearing for viva 

voce. Applicarrt. submits that he had been a judged as orrtstan.ding I 

meritorious all throughout He had been called f~or the viva voce, as can 

be seen frmn Annexure A-4, but, in due course, 1e got infonnation that he 

~:~had not been selected. Applicant contends that there "\Va.5 certain amount 
~ (\"l\, ~ is}~·~ .. 
' " -- -~ 1~. ·" ).?' .. ... ~ .,. . ' 

/,.t ' l, ""~~ · ·· · -~·-.. ~,&~~ alafides :in the working otlt of the selectio 1. Respondents appear to 
'rr ' . ' '\\ . ,. c.~ .~. . .. \ ' . 

• ;,,_ ts~~ , :·iha:\7#, failed him mtentionally :in the viva voce ven though he had been 
•t\ ~~...._ i J i?l'v 1 p. ' ~~--.~ .-~/, . I .. ~ .,"?-,..~" .. !J, J • • • . . • . • ,. . • • . 
· , '<. •· (;(J. · • 1 -- !,iQq·r ·, ·· . VJfi P:. r~v•-1 --1· ~:'iti n •'! rrtino I\ ··rn t ·f~--P: !"=f~ .'""'.... . ~d;<; 1area Pu-.~ed 111. the ··~~tt ... n ....... ~:. .. ITillL~~04.. A. CO~~~·.o L PJJ •• , .h. .. ,r~, ai"" 

'\ - __,. ·l A 
to~)~-. 

· ,.._~ no iustifiable reasons to hold out thal he wa: not good enough to be - - "-' 

selected. It is in this backgro-und, the present .A .. has come to be flied. 
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3. Ld. Counsel, appearing on behalf of the appli ~ant, took us through 

the 'fat,1llal detaih and s-rtbmitted that 2Jthough it · .ay not be possible to 
I 

ideniify a specific person \Vho is biased, malafidfs can be i.AJ.fe:rred as 
I 

there has been some amm.mt of foul play in the/ process of selection. 
I 
I 

Therefore, the matter req11ires to be examined /by the Tribunal with 
.. il_ 

' 

senousness. \When he had obtained 21.6 marks f. the record of service, 

out of the total marks of 25 marks, it is impos ible to ?.ssu:me that he 

could secure onlv 5 marks out of 25 marks · vrva voce. Such a -· 

contention of the respondents is lmbelie\lable an~ cannot be taken in its 
I 

face value. The 1narks~ as above, of course, ha: re been supplied by the 

respondents through counter reply .flled. 

4 The h!electio:tt notice, d3ted 14.10.2005, --escribed the G-rit.eria fo.r 

selection fo.r promotions in auestion. Ma."ri..111-1 marks for record of - ~ 

' 
service was 25 and for viva voce, it was also 2 and the required marks 

~ere JO. Submission is that it is, therefore, 1 ot possible lo accept the 

::. . ~~ '~~.e~~tention of respondents that in spite of sco · 1g the qualifying marks 
i/.IJ<;{\ .,,,__......_ ~:"l 
/.,__ '?' 19 ::-.>. ' \ 
'[.," ·,. -=-~\ 'I 
~ \1 . · ~\ wil~.i reference to record of service, in the viva voce perfo:tman.ce of the 
·~Cl~· ~ '' fit·';,"/] . 
~ ... r, .. " .. :o'J.. 
:\.'\' · _F:r · ',' ~p·ucant wa:o: drastically poor. The ld. Con sel also submits that this 
-~ to.-.~;;1' / --~· 1/ ' 

' "~!.. '· . -- ./ ..<' //' 

·"-..., "! <:i). 1-a;<>,.:--:,.-' 
~~:.-- circurnsta_nce f'Jone is sufficient to show the - anner m 1vhich L\e claims 

of the candidates have beetr considered and i could be characterized as 

{J0 arbitrary. A prayirr has, therefore, been mad that this Tribunal should 
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hold the action of respondents in declaring th applicant as fruled for 

prmnotion to the po:;_,1 of Group 'B' ASTE a· illegal 1vith a further 

direction to respondents to promote hUn to the s~ d Group '· B ~ post. 
I 

S. Ld. Cou.TJ.sel for the applicant, on the stre~gth of a dec-ision of L~e 

LA 1. : AIR 1971 SC 1228, submitted thai malafi es can be inferred from 

the facts a.11d c:ircum.stances of the case and it ay not be necessary to 

pin~point handiwork of a particular person .-"ho had played foul. 

Accordingly, the ld. Counsel argued !lm! when LLe applicw.! }!..ad been the 

sole candidate who had been successful in the - ritten test and when his 

record of service war:; outstanding> it wmild not have heen justifiable on 

the part of the Railway adnrinistration to have f · ed hun n1 selection. 

'h, ....• ;t··r:.''" 1 th~:·i· -1-, ... - -- ..,_.;.- ·b· -· ·1 ·- - --~ - .- -" f'·h ·"· l'-I···- ··-' avt. s m..,a l -= se. e. ... -non .,t as aset. on nertOU1li ct. o t e canml ares ana 
.!. 

there was n.o bias or malafides at. ?11_ In fact, t .Le sta.11dards of selection 

l_ were high and only persons who were really 1neritorious were to be 

In 

He only secured 

percent marks in viva voce which is a Part exanrination. He was, 
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therefore) considered as not having con1e up to t 1e mark. Of course, his 

record of service "\Vas good. A fair procedure hId been followed but he 

could not be declared as havin~ met the standan:L. 
~· [ 

7. It is fnrt.her submitted that as per the notifi · ·ation all necessary steps 

~ave been carried out in. maki11S selection scrup1 owi!ly. A committee had · 

been constituted for hold:ing viva voce. The ap_ Jicant has failed to point 

·• o1.1t any particular interest having interfered in the process of selection. 

\Vhcn he himself did not satisf·y the minimurn bench mark, there is no 
I 

J.l'Qtl.t"r~-:-.;t.;{"n rr··· rc.•ne='<..-...-.t1·at t1·"' C:r.m·--~"t· ·. "ha.r1 . ._..n bt.!>c·~-1 It- ~o -f-1---·h.,-­•d· L-uuJ 1 a:3~ -ll.u.~.5 n.. .n .... -.Jv .u.td ... ~e u. ... ~ .... ~1 .. "''-'"-'tL ~. 1,, H.IT!- u:.r 

pointed out that the avennen1s rnade in the O.A are ¥\1ithont any basis. 

The avennent m.ade by the applicant in Para sd) that "'The respondents 

appeared to have failed the applicant :intentionall in the viva voce test so 

as to deprive him the benefit of promotior1 to 1 gher post.~'' is too vague, 

ambiguous and such pleas require to be rejected out right. 

8. Respondents have also suggested that · there ·\vas a deliberate 

1 onrission on. the part of the applicant in produc · g Annexure A -1 in full, 

~-~~~i, we find that this could be due to an omissi n and the n1atter is to be 

~ 6.· ~---:--- .)\ 

· .~f> .. ,,.?''-fr,?~ Ic:t~~Hhere. tvlr.Bhandari, ld. Counsel for resp ndents, also :invited o1rr 
r ·r.Jt: ~_:?' /··---:-_;.. 6>- , \'~ I j%{ ""~O")o\ 
:. ~~~. (~""\,-. -,.?J:a!itfi·on to a case of the Hon'ble Sup eine Court titled N. 
i_. _.!' ' {1,~-~\f .: ),·•':- . 

!' i~~~~~~;,"' KANAD.!IAl\ll \IS. ~C:.ILA.IR~N TELE OM CQl\11\!liSSIQN & 
: ~cftc '3110-~-
: -~----/ OTHERS : 2008 (5) SCC 155 which is an aut ority on the principle that 

~having participate<) in. the selection process, a cl didate is precluded from 

I 



I 

I 
I 

- -._h- I 

7/1) 

chaUenging the selection. It is also highlighted that a11plicant had not 

challenged the selection notification and, there£ re, jn_ any case, the 

reliefs pra.yed for e3rulot be granted to h.iln. · espondents h.ave also 

also a decision of the Rajasthan High Co-urt in UNION OF INDIA VS. 

,~ CENTRAL ADMINISTRATIVE TRIBUNAL & OTHERS reported 

in ~0()4(1L_C~DR 51(i to point out that :in cas the applicant was not 

r•.,.t•.;:t1ert "bi'llt th·· ··•f"_l···r·~1-Afi -nfOf•""'Q"' t··l...o fiOt-:fi -.r.t~Cifl C0-~1 '1 hav~ b-"'efi ~a.~ue- ~ ~ a .l_} •.•. C ~,_} G..;l- ~~ p '-'"-'~"-', ll!.J -1 1 du - , lli1..~ •- C ,._, 

subjected to challenge by fi.im. The concise effort on the part of 

respondents is to show that it wa"S a nonnal selection~ satisfying all 

requisite fonnalities. V/hen the ~mthorities fo nd that there were no 

persons sufficiently, it had been decided that 1 o rela..-•urtion -,-.vas to be 

given to anybody at alL A fresh selection, as er the roles prescribed, 

wor!ld be held. 

9. Vve 1nay > at tlris juncture) also take notice f the observations nmde 

"29-. . . . ) we consider it necessary to eiterate the settled legal 
position that matters relating to creatio and abolition of posts, 
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fonnation ~md structuring/re::.tructuring of cadres, prescribing the 
source/ n1ode of recruitment and qu . · fications, criteria of 
selection, evaluation of service records of tl1e en1ployces fall 
within the exclusive domain of the emplo er. \\That steps should 
be tal::;:.en for imnrov:ing efficiencv of the ·~ i · · stration is illso the 

..!:.. ~ ..:.· 

preserve of the employer. The po·wer oi judicial revievl caJl be 
exercised in such matters onlv if it is sho ·n that the action of the 

"" 
employer is contrary to any constitutional 'f statutory provision or 
is patently arbitrary or is vitiated dw~ to malafides. The Court 
crnmot sit in appeal over the judgment of .e e1nployer and ordain 
that. a particular po~t be filled by direct rec· ·unent or prmnotion or 
by transfer. The Court bas no rol in determining the 
:rnethodology of recruitment or laying dff't'~rn tbe criteria of 
selection. It is al~o uot open. for the Court to IImke 
comparative evaluation of the raerit o the candidates. The 
Court cannot suggest the manner i which the employer 
should structure or restructure the ca res for the purpose of 
improving efficiency of administration/) 

The position, undoubtedly> is that. t.he Co has no role in the 

methodology of the depart1nental recn1itn1ent • aying dmtv'11 of criteria of 

selection, and it is also not expected of the C urt to tnake comparative 

. ~ ... ,,J!=!1·-lv .. 11. on n,f fh.,. m· en-·=t of thf". C!"""(·l1· rl!=!ieq \.)' .. .... u t.a~ ~· ~·.II.. I.I.JI..:t.i.J ... II. ....... ... ..._: 'a:!&. .. u.... l-•. 

10. Ld. Cormsel for the applicant submitted t "1 there is no challenge 

to the selection notiiication hut the c:ircmnstru ces of the case show by 

~ themselves that a m.eritorious candidate has bee overlooked. As referred 

: ~' . ..;;',to <iarlier. in matters of selcctioa the j\lrisdicti-n of the Tribunal is verv If!-;, - '\ ~ \~ . . " 
:l :::.· . · .'?:') ·\·~J:·~ ·d. h1 the absence of violation. of an\J1 n es or procedure, :i! is not 
~ '··"<! ,., .• ~"'f't' 

' \ !'-~- ... .,._,,.,... .. ~~{\'!' <·) /lei .. \ ~< A··1. .. ,.,-,.._ 
' :;· Y.;-. \"~ • l:r-
; ~-' , ~~ · 1 ~ sible for t:P-i~ Tri.bun!=i] to 1nterfere :in the sele .tion nrocess. In the fucts 
~ "· ~ ·-· ../ -t. ~ h .. 

' ~!~/ ' -~ 
i and crrcunlf:.iances ot the present case> we ar not to assmne that there 

was presence any bias or nudafides on tl e part of the Selection 
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does not satisfy the prescribed stand.ar s} it is not be possible to 

No costs. 

~{o} 
{T A&."Eivi LAL) 
'· ' 

l\t1EIVIBER(A) 
(;rrrsTTCF 1i ': RA' 1\IT .t C'H/' Nrnn AI-·.J" 
"''-'"- ".1'.-'.!lJ l ·- -·~~'- £'l..l ,!'!.£_ ,, J . / 

VICE CHAIRlVJAN(.Tl 
' T 
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