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Smt. Jay Shree Parihar W/o Shri R.S. Parihar aged 54 years, R/o 24-B, 
.,;I_ Abhaygarh Scheme, Opp. ;<.v. No. 1 (KV), Jodhpur {Raj) 
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Mr .. K.K.Shah, Advocate, counsel for applicant. 
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r"~ ;·-lcs i'(0.~'L Heard Sh. K.K. ~hah, Advocate, Shri P.S. Bhati, Advocate, 

I 

representing the Applicapt and the Respondents respectively. Perused 

the pleadings on r~r~. ; 

~ i 



-~-
The case in hand ha~ a 'chequered history' comprising of mors 

than one Inning. The back-~rop of events has an unusual setting. ~ 
f . 

i 
i 
I 

Smt. Jai Shree Parihar {P.E.T.) I the applicant, at relevant time, 
I 
' 
I 

was posted as Teacher and serving at Kendriya Vidyalaya, R.D. Mines 

(Near Udaipur}, a school -:owned and managed by Kendriya Vidyalaya 
i 

I 

Sangathan (KVS). She 5;ubmitted 'application' requesting for her -
I 

transfer under 'Category of Employees Spouce' on the ground that her 
I 
! 

I 
husband was an empl9yee of Public Sector Undertaking (PSUIONGC) 

I 

_j.-!: working at Jodhpur as con~emplated under Priority No. III or V of Para 
- I 

I 
12.4 of Transfer Guideline~ in force w.e.f. 14th March, 2006 (Annex.A/4 

to the O.A.). On the oth~r hand, one Smt. Sudha Chouhan, (PET) 
i 

working in another school of KVS at Pokran, also applfed and 
I 
I 

requested for transfer to Jodhpur on the ground falling in Priority No. I 
I 

( 1) of said Para 12.4 of Transfer Guidelines contending that her 
I 

husband was an employee of Kvs; posted at Jodhpur. In the Priority 
I 
I 

List dated 30th August, 20P6 I Annex.- A-5 to the O.A. - notified by the 
i 
I 

Respondents, name of th~ applicant I Jai Shree Parihar, was placed in 
'. / I 

tr,~-Priority No. - I due to erfor I defect in Software, instead of showing 
I 

I 
. ::~.name of Ms. Sudha ~houhan. It is not disputed that tJ!s. Sudha 

~ . should have beJn placed in Priority No. I and that name of 
<:<', -"'"" c:,0istra~ \ • -~ · 
~~~-- ;~~"':{\·· JJ.c..~" ,.. 

'*r · /i"OE27'f~~~-~ri r, who was not eligible, was shown in 'Priority No. I. ' 
o • I ro ~-~ "/- ~-~-...._,,. fu l ;v - \O {-I 1<·:---..- ~- ftC/ 
~.- \ 'i:s-,''·:..~ ~·'t ·i; 

"'~ ... ~~~~~-··'.- ing on the,basis, of said incorrect Priority List, transfer order 
..:?· • _/ o..-t. I 
, f<j(f/i5 ·• r<A !;I 1 

>- ed September 22, 200
1

6 was issu~d by the Assistant Commissioner, 
I 

KVS, Jaipur and Ms. Jail Shree Parihar (on. her l3iR request} was 
I 

transferred from KVS Sjhool at~.D. Mines to KVS (BSF), Jodhpur, 

I / 

I 
I 

' ____ ,_ 
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with immediate effect; Ann~x.AI6 to the O.A. The Principal, KVS, R. . 
I . 

Mines, District Rajsamand, relieved Smt. Parihar, vide order dated 25th 
I 

September, 20061Annex.A-;7 to the O.A._ and, thereafter, Ms. Parihar, 
i 

submitted her 'joining-report' at K.V., BSF, Jodhpur on 26th 
I 
I 

September, 2006 I Annex.A-8 to the O.A. 
I 
I 
I 
I 

! 
Smt. Sudha Chouhan, due to mistake In placement and being 

I 
l 

aggrieved, approached higher authorities pointing-out 'apparent 
I 
I 

mistake' in 'Priority' but ~higher-authorities' failed to take prompt 
I 

action. This compelled Smt~ Sudha Chouhan to file OA No. 237/2006 
I 
I 

~~ before this Tribunal on 4th pctober, 2006 claiming relief to the effect 
I 

that direction be given to the respondents to 'correct' the mistake by ' i . . 
. I 

amending the priorlty list dated 6th September, 2006 as per Transfer 
i 

Guideline and place her (S~dha Chouhan) in 'Priority No. I' and post 
i 

her at KV (BSF), Jodhpur. Iq this O.A., Smt. Jai Shree Parihar, was not 
i 
I 
I 

impleaded as respondent e;ven though, her name appeared in Para 
! 

4(G) of this O.A. No. 23712006 under titfe 'Facts of the Case,-. This 
I 

~~-A. was filed through Shri ;K.K.Shah, Advocate, the learned counsel, 
~ ·'.(\ \ Z1 I Yf <n" ~f.::.~' 

f~t~:>- "·~~ •. - ~dJ~~' .epresenting Smt. Jai Shree Parihar, tC <r~rt, ~-·, , '.!-;_,, ~ \' I 
- ·' ~r~\ \ I.,\. ,..lt \ \ , 

r l.r;t: t:'·~:· ~~::s. ~ .) ~0 I 
' ( OJ ' • -~~ L ::> I 

~.\:\:i~;,~,.~ he applicant In this f.A. No. 51/2007 under consideration. In 

~"'·~~ ·t%,-:---~ ,ttfi~ O.A. 237/2006, resRondents filed counter-reply dated 6th 
~~:~~/ : 

February, 2007 bringing on record that the mistake in Priority List was 
I . I 

due to rfault in the Softwar$'; this mistake is rectified 1 corrected by 

issuing order dated 8.12!.2006 and consequential order dated 
-! 

12.12.2006 as a conseqilience of which transfer order dated 
I 

I 
I 

22.09.2006 transferring Ms.\ Parihar (instead of Ms. Sudha Chouhan) 
I 

I 

at Jodhpur, was withdrawn and Ms.Parihar was relieved from Jodhpur 

\ ~ ~ 
I / 
' I 
I 

i 



to join at Pokran. Ms. J
. At--'.- ~y\ ') \ 

Pari . ar now feeling aggrieved, filed O.A. No. 
I 

293/2006 against said o~ders dated 8.12.2006 and 12.12.206 

(Annex.A/9 and A/10) on ; the ground that Transfer Order dated 

22.9.2006 was already exha;usted and given effect to on her joining at 
I 
I 

Jodhpur vide her joining ;report dated 26.9.2006/Annex.A/7 and, 
! 
I 

therefore, it could not be re;caUed or corrected. This time, Smt. Sudha 
! 

Chouhan (whose name a;ppeared in the pleading of said O.A. 
I 
l 

293/2006), was not implea~ed. This O.A. No. 293/2006 was also filed 
I 

by Shri K.K. Shah, Advocat~. Interestingly, same counsel represented 
I 
I 

both -Ms. Parihar I Ms. Chbuhan, in their respective OA. Against each 
' '! 

~.--

': other. 

The Tribunal passed ihterim order dated 13th December, 2006 in 
I 

I 
favour of Ms. Parihar in aforesaid OA No. 293/2006 , relevant extracts 

i 

of this interim order reads ~-
I 

.--= I 
h~;~, I ... .;;:'A·: 6 Fr 9> ;;r r;.'- I 

;j; <~,"'' -- 4"~~ ''" .•.... We have considered the contentions raised on behalf of the applicant 
~'fr '-~~~~€!'~$6> r~ ~. and have also gone throu_gh the v~r~ous documents wh~ch form p~rt of this 
fti. it~...,- f~\\\it>. 1r· , o O.A. We are of the cons,1dered opm10n that the operat1on of the 1mpugned 

f {&" ~~:{:::~:,;/~:; ~) . ) order dated 12.12.2006 :at Annex. A/1_ should be stayed and in case, the 
o r \0 -~11'1i'(;·;J..,._J,_ ~~,... applicant has already been relieved from her present post, she should be 
~:' ). \ ~:::::~: ... f0fl ~; · taken back on the post: from which she is sought to be relieved i.e. PET, 

S:· ~)~:~~:.~./ _~ ~ Kendii~a Vidhayafay~, B$F, Jodhpur as a consequ~nce of cancelfatfon of a 
·"'-· .. _.-:_, ('/Y non-existent order, ttl/the next date. Ordered accordmgly". 

~~\-u·p- i 

---== _._ Respondents filed counter-reply dated 17 .1. 2007; justifying its 
I 

I 
I 

both orders dated 8/12. i2.2006 on the ground of fAdministrative 
! 
i 

exigencies' 1 equality and :fair treatment as per Transfer Guidelines. 
I 

Preliminary direction a~ non-impleadment of necessary party 

(Ms.Chauhan) was also pleaded and pressed. 



5
-- -

I -5-
Said O.A. No. 293/~006 was finally allowed 

' 
' 

~\'72_ 
vide order dated 

19.01.2007 on the ground that transfer order dated 22.9.2006, having 

been 'exhausted' could ndt be recalled/set aside relevant operative 
I 

para of said order dated 19~ January, 2.007 reads :-

''In the premises, ~ve find that there is ample force in this O.A. and the 
same stands allowed, accordingly. The impugned order dated 
08.12.2006 and the refieving order dated 12.12.2006 (Annex.A/1) are · 
hereby quashed with alt consequential benefits~ The interim order 
already granted is made absolute. In the facts and circumstances of 
this case, the parties are directed to bear their own costs. n 

On the other hand, in the counter reply dated 6.2..2007, filed by 
I 

the respondents in OA No. 237/2006 (filed by Ms. Chouhan), it was 

~ pleaded that in view of th~ notices issued by the Tribunal in this O.A., 

the Department had taken 1steps to correct 'inadvertent-mistake' of the 
! -

software and same has been rectified by issuing appropriate orders -

viz., orders dated 8.12.2006 I 12.12.2006; and that Ms. Chouhan can 

have no grievance. The said O.A. was rendered infructuous. Tribunal 

_ .. ;::~~~~~~~er dated 14th Fepruary, 2007 which reads :-
./'"r' <\~•~' " - -;- %"-:~i I 

/1 <').. _,.,.-,--;:~-...... ~~ ·\ : 
·r,~. -r/..;.;-.••\S<•ilril-~·, ~ '\-\ I 
,:: • ,-,'r~<e-· .- . • ,. <Y 'l ~- I · 

fif;: ·. ri-';/·.F' ~'~\.l i\ ; a" Aearned counset; for the applicant submitted that the applicant is 
o : \g ~;;,;· ",} ...,§_) · ~&#tisfied with theirelief granted by the respondents since the transfer 
"' . '!-)_ &~_-''>l;.. ___ ~,y .;...0.~~"-~r .::Has already been; carried out. He has also submitted that the O.A. is 

).•6. ·-·- .... .I 1(1... 

:o'' • ,. '-' /){~P.'JJ 1~ . 
··~-' ?;>....' ;-__ ~;~-- '·~- ow rendered infructuous. 

\...T~. . . ·~-- ":::: ...... ~ .. / 1._ I 

~~ 1 a at-" <rt~~ In view of the above, the Origina I Application is· dismissed having 
~--· become infructUOCfS· 'r 

In pursuance to th~ above quoted Tribunal order dated 19th 

January, 2007 in OA no. Z93/2.006, the Assistant Commissioner, KVS, 

Jaipur, withdrew his earlier order dated 8th December, 2006 and issued 
I . 

fresh order dated 2nd March, 2007 I Annex.A/12 to the O.A. 51/2007 
' 

and further passed anott;ler consequential impugned order/s dated 

2.03.2007(Annex. A/1 to; the O.A.) transferrtng Smt. Parihar from 
i 
' 

Jodhpur to KVS (BSF), Poi<ran in public interest with immediate effect 
! ~ • 

I 
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and order dated 9.3.2007 t Annex. A-2 relieving her from Jodhpur and 

'to report at KV (BSF), Pokd:m. 
' 

Feeling aggrieved, Smt.Parihar,filed present O.A. No. 51/2007, 
' i . 

on 20th December, 2007.: 'Dasti'- notices were to be served vide 

Tribunal order dated 12.3.2007. Record shows that Respondents No. 1 

and 2 filed counter - rep(y .- through Sh. P.S. Bhati, Advocate. His 
I 

Vakalatnama is signed by Principal, K.V., Jodhpur - and not 'The 
i 

Commissioner, KVS, New Delhi (impleaded as Respondent No. 1 in the 
I 
I 

O.A.). The Vakalatnama- · ~lso does not purport 'to be signed by the 
I . 

>~~ Respondent No. 2 {Assistant ·Commissioner, KVS, Jaipur/and 

respondent No. 3/D.K. Sai.ni. On Vakalatnama however - in different 
I 

ink, it is mentioned by ha~d 'Respondent No. 1 to 3'. On record, we 
I 

I 

find that Shri K.K. Shah, A~vocate, has filed hi.s 'Affidavit of service of 
I 

Dasti ·Notice. Its relevant pbra 1 and 2 read -
' 

'"I, K.K.Shah, S/o Late Shri A.M. Shah, aged 57 yeats, B/c Jain, 
Address Rajastha(J High Court, Jodhpur do hereby state on oath as 
under:-

I 

That I am the cdunsel of. the applicant in above mentioned original 
application. The Notices were served by the husband of applicant 
Jaishree Parihar ~o the respondents No. 1, 2 & 3 in their respective 
address and confifmed to me. 

i 
I 

That the receipt; of service of Dasti Notice is enclosed with this 
affidavit. 

Deponent'' 

The notice- meant for service upon D.K. Saini I Respondent No. 
I 

i 
3 (submitted along with affidavit of Sh. K.K. Shah, Advocate, in the 

Registry), shows that it was got served and received by someone· in 
l 

the office of (Ksherity) KV~, Jaipur. This shows that Dasti Notice is not 
' 

served upon personally upon Shri O.K. Saini/Respondent No.3. Thus, 

! ~ . 

I 
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there is no 'Dasti-service' in! the eves of law. The above shows rna::·· 

'oarties' and the Registry, CAT-Jodhpur Bench, has treating matter of 

'service' lightly and without: require seriousness. It is to be mentioned 
I 

that all the above is being noticed by the Bench - when case was 

' already heard for couple of ,hours on merit of the OA. We would have, 
. I 

I 

normally directed fresh service upon respondent No. 3 but, in the 

entirety of the circumstanc~s of this case, we proceed to co.nsider the 

plea of 'mala fide' on merit. : 
I 
I 

For convenience, we i reproduce para 4 & 5 of Tribunal Order 

~ dated 22.3.2007 in this O.Af - which reads :-

"4. On this, leam~d advocate for the respondents mentioned tha:: 
since Shri D.K. Saini is also the Assistant Commissioner and therefore 
respondents No. 2 ~nd 3 should be considered as one party. However, 
if the learned advor:;ate for applicant insist on separate reply from the 
respondent no. 3~ in his personal capacity than he seekS an 
adjournment to file:reply. 

5. Accordingly, respondent No.3, Shri D.K. Saini, may submit his reply 
within four weeks time and thereafter, the applicant counsel may 
submit rejoinder, it;any. List the case on 06.07.2007 for admission." 

before High Court of Judicature for Rajasthan at Jodhpur against above 

referred orders dated 2.3.2007 and order dated 9.3.2007 {Annex. 1 & 
' ' 

~ 2 respectively to OA No. Sl of 2007 ) and also order dated 22.3.2007 
\ i 

(on the order-sheet of said ~.A.). 

Since Smt. Jai Shr¢e Parihar, failed to join at 'Pokran' in 
' 

pursuance to the orders d~ted 2.3.2007 and 9.3.2007 (chaHenged in 

OA No. 51/2007) the tespondents issued another order dated 20th 
I 
I 

April, 2007, on the ground:that she had lost her lien by abandonment 
i 

' 
on the post of PET by not joining the post at Pokran. Smt. Parihar, 

. I . 

challenged said order by filing O.A. No. 89/2007 on the ground that 

! ~. 
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she was mentally disturbed and had applied for leave, in other words 

! 
! 

- she was prevented by sufficient cause and failed to join at Pokran. 
I 

She also file M.A.No. 72{2007 with the prayer to accept certain 

documents on record in ~upport of her case. The Tribunal (Single 
I ' . 
I , 

Member Bench) passed *n interim order dated 27th April, 2007. 

Relevant para 7 of the afdresaid interim order dated 27th April, 2007 

reads : 

' ' 

·•7. Leave applied for and the i:IPPiication for extension is not rejected. 
Instead removal order was passed. We notice that the applicant is on 
leave up to 28.~.2007 and therefore, termination order dated 
20.4.2007 which !Is based on earlier proceedings dated 4.4.2007, 
cannot legally occupy the field. There may be technical hurdle to 
continue action, if; once leave is granted on the initial application. So 
although there is ~n order of removal, we feel that it is required to be 
kept under susP,ension and should not be operational. As a 
consequence, respondents will be bound to admit the applicant for 
duty, if she report[ for duty on 30.5.2007, before the Principal, Central 
School, Pokhran. She may present herself for duty at Central School, 
Pokhran and Principal KV should admit her for duty; on production of a 
copy of tl7is ori;ler. She will have to intimate the Assistant 
Commissioner by 'forwarding a compliance report. After hearing the 
respondents, of co~rse, if requirement is found, follow up orders could 
be passed. n [ 

I 

Said O.A. No. 89/2002, was finally allowed by D.B. of this 
I 

Tribunal vide order dated ~nd November, 2007. Relevant para 28, 29 
I 

and 30 of the said order are being reproduced as under :-

' 
"'28. In view of the above discussion, it is obvious that Smt. Jayshree 
Parihar had applied for sanction of earned leave for the period from 
10.03.2007 to 18.04.2007 and 19.04.2007 to 28.04.2007 for which no 
intimation refatingito sanction or rejecting the same has been given to 
her by the respondents. She had also filed Original Application No. 
51/2007 before this Bench of the Tribunal for cancellation of her 
transfer order from KV (BSF), Jodhpur to KV (BSF), Pokhran. She had 
also filed a D.B. Civil Writ Petition No. 1623/2007 before the Hon'ble 
High Court of Jud~cature fvr Rajasthan at Jodhpur for cancellation of 
her transfer order from KV (BSF), Jodhpur to KV (BSF), Pokhran. 

i 

The above facts of filing of an O.A. No. 51/2007 before this Bench of 
the Tribunal and a D.B. Civil Writ Petition No. 1623/2007 before the 
Hon'b/e High Cou/t of Judicature tor Rajasthan at iodhpur, were very 
well within the kndw!edge of the respondents. Therefore, in view of the 
circumstances and, facts of this case, it is clear tf!at there was no 
intention of the applicant for abandonment of her post. In view of this, 
the impugned ord~r dated 20.04.2007 (Annex.A/1) vide which the loss 
of lien on her abari,donment of the post of PET has been confirmed and -
removed from th~ service of Kendriya Vidya/aya Sangathan, are 

! ~ 



-. j . 
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hereby quashed and set aside. The interim· orders already issued vide 
orders dated 27.04.2007 are made absolute. 

29. The applicant· also reported for duties at KV BSF, Pokhran on 
30.04.2007 as per, orders and discussions in the open Court on 2-?h 
April, 2007 whereas the date for reporting for duty given in the order 
was 30.05.2007 or account of typographical error. The respondents 
adopted a very stubborn attitude by not allowing her to join her duties 
at Pokharan on 30.042007 instead of making repeated requests by 
her in person as well as in writing. If there was any doubt to the 
respondents, they, could have sought clarification from this Bench of 
the Tribuna! or froir their counsel. 

In view of this, the respondents are directed to treat the period from 
30.04.2007 to 29.'()5.2007 as on duty and pay her all consequential 
benefits including ; arrears of pay and allowances (if any due as on 
date) for the same+ 

l 

30. In view of the above discussions, Original Application No. 89/2007, 
and Misc. Application No. 72/2007 are hereby allowed. No order as to 
costs." ' 

It is evident that SmL Parihar herself asked for joining at Pokran 
I 

and as on date, she is wqrking at Pokran in pursuance to the order 

dated 12.3.2007 and 9.3.2007 (referred to above). 
i 

I 

Present O.A. No. 51/2007 was also taken up for hearing along 
i 
I 

with above mentioned OA, No. 89/2007. This O.A. No. 51/2007 was 
I ' 

dismissed on the ground ~hat applicant was simultaneously pursuing 

two remedies. Relevant Paras 19 and 20 of the Tribunal's order dated 
I 

2nd November, 2007 dismi$sing this O.A. 51/2007 read : 

' I 

'.~ "'19. 1t is clear t~at applicant is pursuing two remedies for seeking 
1 same primary relfefs simultaneously in two Courts by filing O.A. No. 

<· · · 51/2007 in this Tribunal and D.B. Civil Writ Petition No. 1623/2007 
@ __ .{\\~~-~. ~- be~ore ~he Hon_'bfe High_ Court ~f Judicature for Rajastha'! at Jodhpur 

{!:,, '' !)-~'\' which 1s, admittedly still pendmg before the Hon'ble H1gh Court of 

~~ ff:t~;~\ ~~;\ o ·~ ::~'::t::wfo:f :J::::e 
8

:,::;::, the present Original Appl/cailon is 
.Y-\ \u-',. (~<" . : ~):--:, e!. • ~. d1smrssed at thrs 1stage wtthout enten~f! up~n th: _ments of the case 
-~ •1}\,-·: •. ;.:::_.--@ J'-;; on the ground of;pe_ndency of D.B. _Ctvil Wnt Pe~ttton No. 1623/2007 
\:?',\, , ~."'~:~/ . -~R" before the Hon'bl~ High Court of Judicature for Rajasthan at Jodhpur. N 

.. ?' ·'··- .. . / -t. 
1-~~~ 

Being aggrieved, Sr;nt. Parihar, challenged aforesaid Tribunal 

order dated 2.11.2007 ;{Annex. 

I 

A-ll to the OA), by seeking 

~-
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amendments in the above 
1 
mentioned Writ Petition 

I 

pending in High Court. 

·~~\0' 
No. 1623/2007 ) 

It may be noted th~t in the said Writ Petition Smt. Sudha 
I 

I 

Chouhan was again not imRleaded as respondent. The D.B. of the High 
' I 

Court passed order dated 13th December, 2006 (placed on record of 

OA), which reads :-

"The application for amendment is not opposed, as such the same Js 
allowed. The amended writ is taken on record. 

' 

At this stage both the learned counsel submit that the order Annexure-
11 dismissing the: Original Application No. 51/2007 be set aside, and 
the matter be sent back to the learned Tribunal with a direction to 
decide the matter ~of sustainability of the transfer of the petitioner on 
its own merits after hearing both the counsels, and in accordance with 

· law, so also with utmost expediency. 
' 
I 

Accordingly, the :writ petition is allowed. The order Annexure-11 
passed by the learned Central Administrative Tribunal is set aside, and 
the learned-Central Administrative Tribunal, Jodhpur Bench, Jodhpur is 
directed to restore back the Original Application No. 51/2007, and 
decide the same as above, and most expeditiously. Both the parties 
are directed to appear before the learned Tribunal on 19.12.2007 . .11 

I 

In pursuance to the !Said order, this case has been listed again 

for decision on merits. 

The record of aU the above OAs initiated before the Tribunal 
I 

shows that Ms. Parihar h~s resorted to 'hide and seek' game and 

~-abused process of Court b~ initiating simultaneous proceedings which 
' ' 

is against public policy 

Coming to the merit of the case, it is to be noted that basic facts 
I 

are not in dispute but, before we deal with the contentions raised on 

behalf of respective parities, it will be useful to refer to the Transfer 

Guide-lines I Annex.A-4 :to the O.A., relevant extract whereof is 

reproduced :-
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NEW TRANSFER GUiDELINES W.E.F. 14.3.2006 . . 

1. BASIC PRINCIPLES 
i 

1.1 AU employees oj the KV::i are Liable to be transferred ana 
posted any}yhere in India, at ay time, and for any period, as 
requiremen~s oj pubLic service and oj the :iangathan may dictate. 
Transfers af:rd postings are a right of the Sangathan which it would 
endeavour io exercise in the best interest oj the students, with due 
regard to the principles of equity and transparency vis-a-vis its 
employees. ; 

I 

1.1 '1 hese guideLines regarding tramjers are meant essentialLy jar 
the interna( use of the Sangathan and do not vest any employee 
with any right. 

1.3 Objectives of the Sangathan's transfer policy are:-
1 

i.) 'l;·o deploy available stajj in an optimum manner so that, 
inte~ - alia, employees are evenly distributed across 
reg~ons and schools, with special regard to the interest oj 
stu1ents in Priority Areas [as defined in para 2(1) (xi))]. 

I 
ii.)'J'o maximize the overall satisjaction level oj its 
employees, subject always to the paramount need to protect 
acapemic interest oj students and administrative ejjiciency 
of t~e organization. 

I 
I 

DEFlNITIONS 

(1) In these guidelines unless the context otherwise requires: 

i) "Categoi,y whose Dislocation will be-avoided (CDA) 
' . 

XXX XXXX XXX XXX 

ii) ; ''L'ommissioner" means Commissioner, Kendriya 
Vidyalaya Sangathan, including any officer thereof who 
ha~ been authorized or delegated to exercise all or any oj 
the,' powers and fimctions of the Commissioner. 

iii); & iv) xxx-xxx xxx xxx 

v) .. 1!-.mployees Spouse" means a spouse who is a paid 
employee in an organization, and does not include a self­
employed spouse. 

vi) to xxi) .XXX xxx xxx xxx 
i 

3. AUWORITIES COMPETENT TO EFFECt TRANSFERS: 

(1) Subjee,t to the general powers of the Commissioner to effect all 
manner bf transfers of persons upto the level of Education 
Officers, transfers of the ktnd shown in Col. 1 below will be 
effocted b.f the authorities shown against them in Co.l.2:-

: ~ 



···-
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Authority 
Transfer 

which will i ··~Type ofTran.fe.rs 

Dl (l) 
! ------, __ - --:--__ ---c--__ -=c-____ __: -=-c-=-::-=::::::. -;]~~,==(=2)====~, 

c--

1 (i) Inter-regional Transfers 

(ii)Intra-regional Transfers o'fPrincipa.ls and Vice 
I 
I 

Principals 
- --· 

2 Intra-regionaJ Transfers of employees upto the level 
ofPGTs, except:-

(i) Mutual Transfers, and 

(ii) Admn.Transfers on gr6unds of misconduct or 
unsatisfact01y performance [(vide para8(iv),below] 

Commissioner 

Assistant Commissjoner, on 
the recommendation of the 
Regional Transfer 
Committee (RTC) 

- -- -- -- - --:::::--;-::---_--__ -_-_ ------_ ~-- :-=--:---=-= .. :--:---. --=---=---=---=-=-=-====~ 
3 Intra-regional transfers of tJ1e following kinds upto 

the level ofPGTs :- ~ 
Assistant Commissioner 

{2) The R~gional Transfer Comrnittee mentioned in sub para (1) 
above will ~onsist of the following viz., 

or, 'y ~t:~wz-~ II ~sistant Conu~issioncr ···11 Ch;;i;;;,an 
- ---

I D Senior -most ~ucati~n .. Office~ . ~f ·~r,~ 
-
Member 

Region-to be nominated by the Assistant 
Commissioner: : 

D Two senior-niost Principals of the Members 
Region - to be nominated by the 

'--~ Assistant Commissioner. 
I r:-l Administrative; Officer of the Regional Secretary 

Office [or Superintendent (Admn.) if 
AO's post is v~cant' 

- . 



·~ 
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--l "3.-

(3) XXX XXX jcxx XXX 

(4) It will qe the responsibility of the Chairman to ensure that 
recommenddtions of the Committee are folly in accordance with 
these guid¢lines. In case, in his opinion, a majority 
recommendation is inconsistent with these guidelines, he will not 
implement if but will refe:r the matter to the Cmnmissioner for 
orders. ' 

7. ADMINISTRATIVE TRANSf"ERS TO ELIMINATE STAFF 
SURPLUS.: 

7.1 In the f(endriya Vidyalayas where teachers are in surplus, 
action will ~e taken to reduce such surplus to zero in the following 
manner: ' 

(i) All teachers of relevant category working in Kendriya 
Vi~alayas having a surplus in that category will be 
notified that teachers of that category in requisite numbers 
need to be transferred out to eliminate the surplus, and it 
will; be ascertained whether any of them are willing to be 
tran~ferred out of other KVs within the region having 
vacqncies in relevant category. To the extent possible, 
sury}lus will be eliminated by transferring willing teachers, 

. wh~ respond to the above notice, to vacant posts within the 
Re~on. 

8. AlJMINiSTRATIYE TRANSFERS ON 011lER GROUN1JS 

BesMes transfors to eliminate surplus, as indicated in Para 
7 above, other administrative grounds on which staff may 
be transferred are as follows:-

' 
i) Due to completion of maximum tenure prescribed for 
cet1ain posts as specified below :-, 

--

i 

s. Post Maximum 
: Prescribed 
No. Tenure (In 
I Years) 

D Assistant 03 
Commissioner 

--D Education 05 
Officer 

I 

I ~ j 
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-iLt-
Wh~le there would be no maxi mum prescribed tenure for 
Principals, cases o such of them as have completed .five 
years in the same school, will be examined, and transfer 
effected to· the extent necessary in _pursuance to the 
objectives spelt out in para 1.3. 

(ii) 'fo till up vacancies in Priority Areas. 

(iii)To accommodate requests of teachers belonging to 
PCGR category for a place where no vacancy is available. 

(iv)Qn grounds of misconduct or unsatisfactory 
_performance~ as evidenced by issue of a charge-sheet under 
Rule: 14 of the CCS (CC&A) Rules, 1965 or imposition of a 
minor penalty under Rule 16 of the CCS (CC&A) Rules, 
1965,. 

! 
(v)Closure of a Kendriya Vidyalaya. 

I 

(vi)Other administrative exigencies. 

12.4 ?osting witlz all Employee Spouse 

As far as practicable, request for transfer to join an 
emplqyee spouse, either at the same station or at a nearby 
station, shall be considered and for this reason specific 
entitlement points have been provided in Para 13. In the 
event: of a tie among the same category of spouses, lady 
emplbyee would be given preference over male employee, 
and ihter-se priority among different categories shall be as 
follo-J;s :-

Category of Employees Spouse Priority 
' 

1. Where Spouse is a Sangathan Employee I 

2.Where Spouse is a Central Government 

Employee : 
\ 

. 1I 

' 
3.Where-Sp9use is an employee of an 

Autonomous body or PSU under the 

Central Government III 

4. Where Spouse is an employee of a State 

Govern men~ or its autonomous body or PSU iV 

S.Spouse wofking in an organization Other than 

1-4 above. I 

~~ 
, I 

v 
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15. SECOND PRIORITY LIST : INTER-REGIONAL 
TRANSFERS OF PERSONS IN PCGR CATEGORY BY 
DISPLACEMENT OF. OTHERS AND CERTAIN 
CONSEOf!ENTIAL TRANSFERS . 

' 

15.1 Wher¢ transfer is sought by a teacher coming under PCGR 
and no vacancy is available at the station of his choice, required 
vacancy will be created by displacing a teacher of the same 
category (post/subject) with longest stay at the said station, and 
not belonging to CDA. However, nobody shall be displaced in this 
manner, a~ far as possible, before completing a tenure of three 
years. If nO. non CDA category employee with more than 3 years' 
tenure is n'ot available at the station of first choice of a PCGR 
category e~ployee, the exercise will be done for locating such a 
person at stations of his second, third and lower choices, in that 

I 

order. If no non CDA employee with more than 3 years' tenure is 
available at any of the stations of choice, the non CDA employee 
with longes¥· tenure out of all the preferred stations taken together, 
will be displaced The displaced teacher will be accommodated 
against available· nearby vacancy as far as possible within the 

I 

~·L ~--- region. The· resultant vacancies arising out of transfers orders as 
per first priority list, will be used to accommodate non PCGR 
category requests, who could no be accommodated in the first 
priority list,~ to the extent possible. 

I 

/~a[~-~~ 1 !·2 Second priority list p~epared as per para 15.1 above, shal! be 
q."')~· -. ·-~n-?"93' drsplayed on KVS ·website by 2dh May, and representations 

~'?'- :i;·k ~,flistr ·'"' r~ ~. against it ~ill be received upto 5th June. Final Transfor orders, 
Ji . ~'/;·/~ ;(~f/:;\,_e "8,. · o after takingi representations into consideration. shall be issued by 

• I ... ,. ·., "'·'' ·; -· ,·; i;!: \ 1oth .fl 1 ,.::.o ' ·->·~---~: ·{ ~ une . 
·. c ~· .. , ~·-"· .,;--., => ·, tv J • I ., • , <l> ., _ /r :-:;,,. ~ . . 

~~ ~~~ .. : .. ·? .. :;~ ,!IJ 15.3 Any lorrectionlmodijication ~h~ch _become ne~essary in 
"J>~ ~~; :·~ ''-t_ ,fJ::. transfers as

1
per first and second prwnty lrsts by KVS (HQ) shall 

"~f<rq To ira<>-; be issued by 25th June. 

16. TRANSFERS BY REGIONAL OFFICES 

I 

Application$ for intra- region request transfor shall be considered 
by the Regional Transfer Committee only after the inter region 
transfer ord~rs have been issued by the KVS (HQ). 

16.1 Reque~t Transfers against aJ.•ailabfe vacancies by Regional 
Office; ' 

' ' 
The first priority list shall be prepared by listing of applications 
received foii intra-regional transftrs taking into account the 
entitlement points as per para 13 above. 

i 

This priorirj, list shall be displayed on RO website by 261
h June. 

Representations against transfers proposed in first priority list 
shall be rec~ived by 1oth July, and final transfer orders shall be 
issued by 15fh July. The first priority list shall be prepared as per 
provisions of para 12 and 13 above. 

- : ~ ' ! 
' . 

• I 

! / 

- 'I 
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17. TRANSFERS UNDER SPECIAL CIRCUMSTANCES 

I 

17.1 Noh~ithstanding anything contained in Para 1 1.1, transfer 
application of a teacher may be entertained upto 31st August for 
transfer lo! a station in respect of which no other person has made 
request even if such teacher has not submitted the application in 
the prescribed proforma by the last date specified in Para 1 1.1. In 
case of vacancies in Priority Areas requests of teachers shall be 
considered throughout the year. 

' ' 

17.2 KVS reserves the right to transfer any teacher to any place at 
any time due to administrative exigencies. Commissioner may pass 
orders in such cases. " 

- - I 

17.3 Tra-nSfers on account of serious illness, when it is not 
practicable' to defer the transfer till next year without causing 
serious darlger to the life of the teacher, his spouse or ailing son I 
daughter, may be effected by Commissioner at any time during the 
year. 

I y.L- There is no dispute that for intra-regional 'request- transfer', 
'\ 

applications were invited. as per rtime-scheduler and other procedural 

formalities vide transfer or~er dated 22nd September, 2006 I Annex.A-

6 to the O.A., passed by rdompetent authorityr. Admittedly, there was 

'mistake' in 'Priority List' and Smt. Jai Shree Parihar, PET was wrongly 

placed - at Sf. No. 1 in Pric;>rity-category No.I (though her spouse was 

not KVS employee); Smt.! Sudha Chouhan (whose ~pouse/husband, 

V. K.Singh, was working as TGT (BIO) at KV No. IAFS at Jodhpur was 
I 

wrongly deprived of at S.NOL 1 in Priority category I. 

\ I 

\ ·~-
: ~· 

Claim of Smt. Parihar' at this stage,primarHy, rests upon rinterim 
I 

order' dated 13th December), 2006 as affirmed by final order dated 19th 
I 
I 

January, 2007, in OA No. 29;3/2006/Annex.A-11 to the present O.A. 

i 
! 

But, the applicant and, her counsel should not forget that 'Arms' 

of Curt are long enough to ;reach injustice, vide - 1996 (1} sec 589 

(P-7). ~· 

/ 

-- ---------- --- ------------~~-~- ----------- --· -----·---------"-" 
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As noted above .. Smt. Sudha Chouhan. was not imoieaded m ~r= 

I 

said OA No. 293/2006 ~nd, therefore, the order dated 19.1.2007 
' . 

(passed by the Tribunal in OA No. 293/2006) cannot prejudice/non-

suit Smt. Sudha Chouhan. In the present O.A. 51/2006 also, Smt. 

Sudha Chouhan, has no~ been impleaded even though her name 

appears in Para 5 (d) of :this- O.A. Smt. Jai Shree Parihar cannot be 
I 
I 

granted relief in this O.A. which prejudices rights of Ms. Sudha 

Chouhan. Admittedly, there is one post only at Jodhpur and Ms. 

Chouhan is entitled in La~/Transfer Guidelines to be posted/placed on 

. it. Two persons cannot w9rk on one 'poseand therefore no relief can 
I , . 

r be granted to Ms. Parihar.: One must bear in mind - 'Fraud' I 'Mistake' 

and Justice cannot dwell ;together as it vitiates Fair Play and Good 
I 
i 

Conscience; See 2000 (3)! SCC 581 (Para 3). granted relief claimed in 

behalf of Smt. Jai Shree Parihar, following submissions have 
I 

de: 

I 
(i) Impugned transf~r order dated 2°0 March, 2007 I Annex. A-1 

~ : 

" , is illegal and without au~hority,(a) because Assistant Commissioner 
' . ..L.rJ ~ 
"j.-, . I 

can clan pass order of tr~msfer only on the recommendation of the 

I 

Regional Transfer Committee (RTC} vide Para 3 of Transfer Guidelines 
• I 

i 

(quoted above) (b) transfer order on 'administrative- exigencies' other 
' 

than routine transfers, CG1n be passed only by 'Commissioner, KVS' 
I 
I 
I 

vide para 17.2 of the Guide-lines (quoted above). 
,, 

i 

At the first place, there is no specific/categorical pleading 'on 
I 
I 

facts' to support above submission - and hence, the respondent had 
I • 

! ~ 



( 

no opportunity to meet said 'objectioi/~;rther, ~ere is n~l p\.\_) 
ground on. this aspect in pa~a 5 of the OA to enable the respondent to 

! 

defend themselves on thisi score. There is· no basis to raise above 

grievances. 

I 

I 

[ ~ · · · de ~e.4()!.. 
! ~ :,.e.o.A. /.tc- f!t. 

The applicant has ~isr;eably- failed to pleadlan £entire OA in hand 

~~~~~ortcal/ spedfi¢ legal objection on the ground of absence 
I 

of RTC recommendatjon and/or absence of delegation of power by the 

'Commissioner' in favour oft the Assistant Commissioner, as provided 
! 

vide Para, 2 (if) of Guidefine~ quoted above or othenvise in view of Para 
I 
I 

I 
-~ 3-read with para 17.2 of th~ Transfer Guidelines. 
/--- I 

I 
! 

I 

On the other hand in para 4 (I} of the O.A. (quoted above} Smt. 
! 

Parihar - concedes that the Assistant Commissioner I respondent No. 
I 
I 

2 was 'competent authority': to transfer P.E.T. within the region. Para 4 
' 
I 

(m) of the O.A.(quoted above), also hints out that so called error in. 

software (though no efforti appears to have been made to find out 
! 

whether it was by 'MISTAK~' or by 'MANIPULATION' at the instance of 

its 'BENEFICIARY', i.e~ Ms~ Parihar} was responsible for 'Incorrect 
! 

I 

Priority'. The pleadings, as they stand on record, are wholly vague and 

~~~adequate as they are not; sufficient to inform the respondent of the 
~~· . 

'/. 4-" ... rr~ .. ~!'~ . . : 

f}--- ""_..:·"'<"'('i~r.-<~s.:b(Si 9>. f~ttack to the impugped order. 
''r/."'1 't"'' ~.~:~•.-...,.t..~ G \ ' I 

. ,;:::, /-:·' '\ ET ' \ . I ;>" ~.: ... ''. ) c 1 0 . 

~ '. ', . ' '> <._~LJ~),,Q' ~ <e fl.CI I 

~~:~. :j·':..· > •. \0:, .. 
1
.\<) ~ \ . ain recommendation by 'RTC' is required while initial exercise 

,. ·'\ \....: ~'?; ~.. ·-
.$ · ~:. '\~~-R~rlt(fo ing 'Transfer' is undertaken under Para 3 to 16 of the Guidelines 

•'<)t( - / "' 1._ I ; 

''·iG 16 ;;'\i'c;..'\; · : . 
~ en authorities make both 'either 'Regional' and 'Intra Regional' 

! 

. I . 
transfers as per schedule given in the Guidelines itself. In the instant 

I 

case, nobody disputes that there was no 'recommendation.' while initial 

!~ 



_,q_ 
transfer· order dated 22.9.20;06 I Annex.A-6 was passed sh 

mistake, name of Ms. Parihart instead of Ms. Chouhan. 
I 

I 

I 

The argument that RTC's recommendation is not obtained while 
I 

,j 
I 

_passing the present impug~ed order dated 2nd March, 2007, is mis-
1 

I 

conceived I misplaced. The said order is, in effect the nature of 
I 

I 

correction of an apparent 'Mistake' and no RTC recommendation, as 
I 

i 

--<.:;~~;~~such was required for this smbsequent impugned order. 
/,/';./ -":\ \ ~-\ ! "f ~ ,... ::-......... ! 6 <'"• • '.!{(' ~.._ I 

'!,~~£~~~~' ~:~ : 
1&:, ,~:·::(:;.:r~~~~"~, .. ,~0~ It is well settled that: every 'Authority/Court or Tribunal' has all 
~ ( lc , _ _. .. ., __ .-- .. , ,J l j , 

<ll ,_ ... ': -, .... , ;:<I . I 
B\_,1 fr\<::_-,·-~:.-~/':~,Ei[l~, . nt power to reviewvcorrect its 'in.,.advertent' and 'apparent' 
'f ·::0• •• ·"· • ·o•~io/1i:_1 ·J.i..- I 

{.;_~~-;~'--~~::~ ake - like· the one du~ to erratic- functioning of computer or the 
: ~· •'11 T 0 \?; "\ ·r~ !)"' II 

' ~:~==------- like. There can be no df!nial that an order based on 'MISTAKE' 

i 

(apparent and inadvertant),i and/or 'FRAUD' - is a non.-est order in the 

eyes of law and it cannot; confer 'rtghe of any nature enforceable in 
! 

Law /Court. ! 

~ d6 The Tribunal's order dated 19th January, 2007 (in OA No. 

293/2006 was obtained · behind the back of Ms. Chouhan (the most 
I 

I 

effected person and necessary party. Thus, this order does not binding 

~;ter. Respondents have b~en placed in a predicament and have no 
I 

option but to pass the ~resent impugned order/s dated znd + gth 
I 

i 

March, 2007 (Annex.A-1i and N2 to the OA) in public interest/ 
! 

administrative exigencies jnasmuch as 'two-persons' cannot be allowed 
I 
! 
I 

to work on one post. It ~hall perpetuate injustice to the 'students' -
i 

who shall be deprived ofl services of a Teacher in some other school. 

This principle is enshrined in legal maxim 'NECESSIATES PUBUC 

(k, 

~ ----- ------·------~----
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MAJOR EST QUAM PRIVATE - (Public necessity is superior to 

I 
! 

private)and it is always to bei borne in mind. 

Apart from the abov~~ the impugned order d~ted znd March, 
'I 

' 

2007 (Annex.Nl), was to! prevent wastage of 'public money' by 
i 

payment of salary to two pe~sons - working on one 'post' 

i 
i 

Learned counsel for the applicant further submitted that 
I 
I 

impugned order only allege$ 'pubfic interest' but it has not shown what 
' 

public interest is served. Ini other words, non disclosure of the nature 
I 

of -public interest renders the impugned order dated znd March, 2007 
I. i 

~ as illegal. He relies upon d~cision in the case of Smt Kulwant Kaur Vs. 
I 

Ch. Suraj Bhan & Ors: [1Q91 (1) SLR 744]. The said case is, clearly 
I 

. distinguishable on facts ari'ld, therefore, the ratio laid down therein, 

;~~Ji , not be made applicable! in the instant case. It is not only ridiculous 
,, , ,ft>' n'·'fllSf,.,'="X"' ,.>. ~ , 
ir ·i!~~·'· .-1!''~'· 1.,.'·~ .. ~ ~ : 

'(;? /:: .. ~.~~::'·\ tbt,.~~ also preposterous tQ expect authority to indicate grounds I 
' I : ;u :-· ".: ,j § f 11 

~?·' .~0< ·?:i.;JS<;;',~ :{:i)~ mstances I reason toi justify 'Public Interest' in a transfer order 
S• • ·,-.. ·--...-2 n· Al" ;~;7 !.?\ 0';;-~~3.,. ~s •. 1/. I . . · 

~·1~~~~~~ --·_ ·. ~,o.~ ~If. Department is not !supposed to disclose the facts to support 
''':::::..: ' I i5 \1\1 V\ !)~ I . 
··-<;;;;_,~ ; 

·' .;,____-

public interest and/or administrative exigencies in transfer orders. The 
I 
' 

learned counsel for the re~pondents referred to the case of (Kendriya 
. I 

......_ . I 

I 

Vidyalaya Sangathan Vs. :oamodar Prasad Pandey and Others), AIR 
, i . 

2004 SC 4850 (para ,.4) wherein, Hon'ble Supreme Court held that the 
' ' 

I 

Court/s should not interf~re with order of transfer which is neither 
I 
I 

mala fide nor against guide.,.lines or policy. 
f 

i 
l 

Public Interest is, Writ Large in the instant case. Two persons 
' 

cannot be paid 'Salary' for working on one post. Compelling the 

department shall mean ,! compelfin~·:espondent to commit financial 



c 

I ....-'?_I ,_...; 

irregularity which shall Je6d to and, dissipation 
I 

educational institution. La~ permits neither of the two. 
I 

The learned counsel for applicant conceded during 'course of 
' i . 

arguments' that said para 15 of the guide,..lines is not relevant as it 
! 

deals with 'Inter-regional'! transfers whereas ..,.. our case is of 'Intra-

regional' transfer. 

l)Jt. ~~ Learned counsel n~xt submitted th~t impugned order suffers 
I 

from 'mala fide' on the p~rt of respondent No. 3 Shri O.K. Saini, the 
i ~ 

then Assistant Commissioli}er, KVS, Jaipur~ ln this respect, he refer tg..~ 
- ! i 
,1;_-para 4 (I) of the OA (quotdd above~ · 

! 
i 

~ ()M I 
ThEssecond submission is based on mala fide based on the facts 

I 

: ~ lli. 
pleaded in para 4 (I) of ~he O.A. and also the ground¥ contained in 

I 
I 

I 

para 5 (d) which is quoted[ below : 
I 

I 

i 
"4- FACTS OF TH/;3 CASE 

4(a) to (k) XXX xfoc XXX XXX 
I 
i 

4(1) That cne ~mpugnea oraer nas oeen 1ssuea mc:uartaeJ.F i.·. 

respondent No. : 3 because on earlier occasion when he issued 
cancellation orde'rr the same was quashed which was also in relation 
to posting back t'o RD Mines from Jodhpur. It appears that it has hurt 
the ego of tl1e r~spondent NO. 3 because it is 11e who is comoetent 
authority to transfer PET within the region. The respondent No. 3 has 
acted in an unb'f!fii.ting manner because what he could not do by 
annex. A/9, he dfd it by annex.A/1. It is totally cofourable exercise of 
power vested in ~im such action deserves to be viewed seriously." 

I 

I 
4(m) XXX XXX~ XXX 

! 

5. GROUNDS FOR! REUEF WITH LEGAL PROVISIONS : 
i 

5(a) to (c)~ xxxx xxx xxx xxx 

5( d) That the re,spondent No. 2 was duty bound to abide by the 
Transfer Guidelines if at all any transfer is to be effected, because in 
all other cases the guidelines are being followed. Such action is 
discriminatory & against the mandate of Article 14 of the Constitution 
of India. Jn all rJirness under such circumstances ti1e longest stayee 
was· required to ibe transferred in terms of para 15.1 of Transfer 

i w-/ 
I 
I 

I 

_J -- - ---- ----------~- - -- -· ------ ~ ~- ---
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Guidelines. The applicant has spent barely 5 & Y2 months at Jodhpur 
and she has been! transferred. n 

I 
I ,, 

5(e) to (h) XXX XXX XXX XXX 
I 

It is being argued th~t allegations of 'mala fide' against Shri D.K. 
I 
I 
' 

Saini, vide para 4(1) of the O.A. are un-rebutted as he has failed to file 
i 

his own affidavit to convert the same. 'Averments' I 'Allegations' made 
I 
' I 

at· the behest of the applicant in the OA cannot always be treated at 
i 
I 

sacrosanct or the 'fast-. word on Earth'. . I • 

Before relying upon :them they have to be examined and tested 

-!"prima facie, of its substancre. 
I 
! 

~·:f~~~,_. As noted earlier in this order, the record shows that 'Dasti notice' #": <) • •• '~ ' 

~''\ ·- ~~ I 

f~{- t?i~:~::""t<> .. .J~~ \ t served personally :upon Shri D.K.Saini/respondent No.3. 
, :~: .'. . '\ 2f \ t) I 

0 ' ! ·- o-· : •. ··> ~ c:: ' 

~~ · t§7;<~~~IT,~>~-, ~~ ~A~ t the risk of repeti~ion, it is reiterated that the notice kept in 
··~ ;}.._'&·~::·~' .•' 4- I 

l.?\ ~~•,P /,-..... 1 

\\":.: t,-~ 4~0 Ci\~ ~ ·'R 'C of this O.A.,was r~turned by Shrf K.K. Shah, Advocate, along 
~---- I 

with h1s own affidavit, whiCh shows that it was served and received by 
! 
I . 

some ·official in the office of K.V.S., Regional Office, Bajaj Nagar, 
I 

Jaipur; and that it was ndt served upon Sh. D.K.Saini. The· Stamp of 
I . 

I 

~'VS on this notice bears ~ndorsement of someone which do not tally 
I 
I 

with the signatures shown l at the end of the impugned order passed by 
: 

I 
said Shri D.K. Saini, Assistant Commissioner. 

I 

The applicant hims~lf having failed to serve notice personally 
: 

upon Shri D.K.Saini, :cannot take advantage of his own 
I 

mistake/default. The affidavit dated 15.3.2007 of Shri K.K. Shah, 
I 
I 

I 

Advocate, filed in support[ of service of Dasti Notice shows that it is 
! 

against 'facts on record' a'nd to that extent, 'mis.,.Jeading'. No one can 
l ~ 
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be permitted to seek premium out of one's own default I 
I 

i 
Court/Tribunal refuse to enforce 'right' arising out of 'fraud' or 

: 
i 

'mistake' or where genesis :of claim itself is based upon 'jugglery' in 
I 
i 

'legal proceedings/action' which, in the facts of a iven case, constitute 

I 
'abuse of process of Court/Law'. 

I 

I 
I 

Further, the impugne~ order dated 2nd March, 2006, has not 
I , 

been passed by Shri D.K. S!aini. at his own instance or out of his sole 

'discretion'. Perusal of the said impugned order shows that it is being . I 
issued in pursuance to letter dated 4th December, 2006 of K.V.S. 

! 
I 

-:-;>·Headquarter,- requiring said respondent No. 2/3 to pass fresh orders 
~~~ 

' ;,'l~-~~·- .-,'\'ann_, id order dated 4.12.2;006 has not been assailed so far. 
' ~«- ~,6.,(-;,trc! ""- ~~~ i ,, ' .. ~· -:}"' ~'-"' fr.i9"' ,.,. 1 

~.{" '''< ' > ""'~ ' 
; 1 <17 /, ·- - tr \ o ··· f-. ~" ~- I 

~~--( ~{~-: _ ~ )"£' respondents, left with no option, passed fresh order 

~CA_:~~r';~;~~ ling Smt. Parihar, !to Pokran un-disputedly, the only nearest 
I:J',... ~ 4_. (I I 

~- '< /~'L~- i 
'<:--;-~/~;..'-b · available at that tim~. There are no attending circumstances to 

- I 

' ! 

show that authority in question has acted with 'bias' or 'mala fide'. 
; 

l 
There is another int~resting aspect of this case which is being 

I 

I • 

conveniently ignored by ~mt. Jai Shree Parihar i.e. she had already 
- i 

--Jfoinect"' at Pokran in purs0ance to the order dated 2nd March, 2007 
---.) ' I 

I 
(subject matter of challen~e in the present O.A.); she was admittedly 

i 
relieved from Jodhpur and /later joined at Pokran though ·with 'delay' on 

I 

her part which was according to her 'involuntary' and justified in view 
I 

! 
of her 'Leave-Applicatiorls', but according to the respondents -

i 
I 

voluntary 'abandonment qf service' as there was willful failure on the 
I 
I 

part of Ms. Parihar, to repprt on duty at Pokran, leading to termination 
I 
i 

order dated 20.4.2007 wtich led to th~ling of OA No. 89/2007 and 

I ~ I 

i 

i 
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the Tribunal, at her own in~tance, set-aside order of terminat1 

I 

20.4.2007 and directed th~ respondent to allow her to join at Pokran., 

In view of it, the impugned order dated 2.3.2006 has also been given 
' 

effect to on the same an~logy on which she obtained Tribunal order 

dated 19.1.2007 (in OA! No. 293/2006 .,. Jay Shree Parihar Vs. 
I 
I 

Commissioner, KVS & Others) and, therefore, said order dated 
i 

2.3.2007 also, ·cannot be set aside or quashed now. 

Relevant pleadings In OA No. 89/2007 (filed by Ms. Parihar) 

against 'termination order 'dated 20.4.2007 and that of Tribunal order 

~~~dated 2.11.2007- decidin~ said OA are reproduced­
! 

0&. . ~ , 
...:, ·!· i 71'.~ ® ~~g;~f: df annex.A/8. the aooficant sent an aoolication 

for Earned Leave: (EL) from 10.3.07 to 18.04.()7 on 10.4.07 to the 
resoondent no. 2 bv fax as well as bv read. Post. The aoolicatian dtd. 
10.-4.07 is placed: as Annexure A/10: Nat finding herself still mentally 
Bnd physically fit the applicant submitted another application for 
extension of EL' from 19.4.07 to 28.4.07 on 20.04.07 to the 
respondent no. 2 iby fax as well as by the post. It is relevant to state 
that the applicant! though medically sick did not avail medical/eave but 
requested for EL ~hich she has accumulated over the years of her long 
service. The applit;ation dated 20.4.07 is placed as Annexure A/11. 

I 

4(M) That shocdingly on the very day when the applicant has 
requested for extension of service i.e. 20.4.07, the respondent no. 2 
issued the impugned order on 20.4.07, confirming the loss of lien on 
her abandoned of the post of PET and removed from service of KVS 
w.e.f. 10.3.07. Thrz impugned order dtd. 20.4.07 is placed as Annexure 
A/1. 

5(G) fhat the aprfficant has no unfettered right to remain on posting at 
Jodhpur only and! once she is medically fit and no order in favour of 
the applicant is passed, she will be joining at ner new place of posting. 
The applicant is a Physical Education Teacher and during this period 
when summer va~ations are approaching she may not be required at 
any place. The applicant has served for more than 21 yrs. Without any 
grievance and acpepted the dictum of the respondents for all these 
years. She does qot fall in the category of employees who have been 
absenting frequently and even now once the applicant is medically fit 
she wiff abide by the dictum of the respondents. 

S(H) That sub para (1) (b) of Art.·81 (d) envisages that the appointing 
authority should he satisfied of the reasons of not joining the duties 
and in the present case the applicant has categorically stated that she 
was not mentally; fit to resume duties. If at all any medical certificate 
were required to: avail EL, the same could have been asked as the 
ground of EL was imedical only. The respondent no. 2 neither asked for 
any medical certificates nor conveyed the grant of EL which is against 
the principles of nrtural justice.". 

~ 
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Smt. Parihar, has tr thank herself for placing 

'paradox'. I 
I 

' I 
I 

She has forfeited her right to join at Jodhpur -
I 

Tribunal order dated 19.1.2007 in OA No. 293/2006. 
I . 
I 
t 

Law and Equity - bottt are against her. 
I 
I 

' I 

~ 
herself in a 

if any under 

It is also to be noted that order dated 19.1.2007 in OA No. 
I 

293/2007 - Jai Shree Pbrihar Vs. UOI & Drs. - looses efficacy 
. I 

- I 
inasmuch as it was deliber~tely obtained behind the back of 'Necessary 

! 
~ Partyr (Ms. Sudha Chouhan) and also that, Ms. Parihar herself occupied 

} I 
" ' . 

and acquiescenced to the subsequent Transfer Orders dated 2.3.2007 
i 

- shifting her from Jodhpur to 'Pokran' (vide OA No. 89/2007 decided 

i 
on 2.11.2007) where she ras been working now for couple of months. 

I 

'Equity' demand that Ms ~1
1arihar should contrnue at 'Pokran' since the 

~~ 
/,.?;:.. <~'\ \ '~ I., Cfl f!r,t;\ : 

rj,(' ~~~"- ;:. td Transfer Order! has already been given effect to .... at her 
'.-1 •• ,~ ·'-'"'" & ~ I ''· .-~- ,;.in".., ,...>i\' 1 : · J'_@'"!J1\ i~= nee (see OA No. F9/2007) vide final order dated 2.11.2007. 

~ ' '~.; '<.!.·~· t?tl; ~ I 

. ~- ~\~~li,_::~~-.~· -z- Parihar had herself joined without protest at Pokran - in 
'\ . --~- -· ./ ()~ ! , , , r --7~~ !l : 

~ suance to the order d~ted 2.3.2007 (challenged in this OA) and in 
/ \. ' 

--~iew of above noted s~bsequent development, she cannot now 

maintain present OA No. 51/2007. She cannot be allowed to rAprobater 
j 

and 'Reprobate' at one ana the same time. 
I 

'Mistake' must be ·~ndone' as soon as discovered. As soon as 

Ms. Parihar - admits that' her name was wrongly placed in Priority No. 

I, she has neither rMoralr mor Flegalr justification to stay at Jodhpur. 
I 

~-/ 

i 

96~ 
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Case in hand is an multrious example of 'Hide-Seek' in Court (for 

i 
the above reason and ! also for prosecuting two remedies 

I 

I 

simultaneously) which has ~lways been deprecated and not approved 

I 
of on the ground of 'Publrc Pplicyr. 

· Taking in account entirety of the circumstances of this case, 
I 

i 
I 

particuJarly in view of Tribunal's earlier order dated 2"ct November, 
I 

I 
2007 (in OA No. 89/2007); las weU as the interest of students at KVS -

I 

I 
I 

school at Pokran, no relief qan be given now at this stage tn this O.A. 
I 

In the end, we may,: observe - 'It is one of paradoxies of law' 
~v I 

· ~~tfrat ~orne ti~e deHnqu~ntl person, in his anxiety to efude the coils of 
I 
I 

legal machinery tends to ~xaggerate the dimension of his own mis-

behaviour. On the other h~nd, - 'concept of fairness fn administrative 
I 

action has been the subject matter of considerable judicial debate but, i . 
I 

there is total unanimity on the basic element of the concept to the 
: 

! 

effect that the same is dependant upon the facts and circumstances of 
! 
I 

I 

each case pending scrutiny before Court and no straight jacket formula 
I 

~ can be evolved therefor. As a matter of fact 'fairness' is synonymous 
..,...:;%;:--:~ i ,0p- .. ~· '''l'rl fJ(~ • I 

/' ~::-,t~~- wft~~ ~asonableness. ! 
:i!~~ ,, ..... ~& \ I ,. .,\· I 

: ;(0 .~(~'\\\;,/ -~. -~ 1 
, ;~ ~:--:-- ~:~.'lr--':>·""_ver ~, o ! 

·. \~ .. \ :-: ':' ·} ~~ 1 . other point urged or pressed. 
y~ , \ lr':'. . .'/ .-,1. t (Uy I 

~ ' ·~ ~- _' '~·"""_.);'X . ·~ '' ·-
rt' <lf'\.. .. . ;;:;~y· 'lit> :.:j· 
~.,P., ' ~ . .:;.:•·~···:;:__.: _ _.., :' 
~ ~- ~ I 

) "?,~ ~-~6 "~~~i_ There is no substapce in the submissions made by the learned 
' ' 

counsel representing Ms.i Jay Shree Parihar. Present O.A. is devoid of 
. : 

I 
merit. It is accordingly dismissed. No orders as to cost. 

,~. i . !li/L 
(R.R.Bhandari) ! (A.K.Yog) 

Member (A) Member (J) 

jrm 



.. d II 1 aes!r_oV~'"l. ?<..rt u lD.. J rl' I L 
1-1· m'y· oresence on I~-( .('Y:{ 7 ), 4 4 _, ( 

d r .. 1 ~ ~u rJerVlSJOn 01 un_,_e '·~ ~-,.. 

.. 1 ' . as oe; s ction !i!JJ<:::er . J ' ;· , 

{;). , et io l vd.-19--/£1. :fool 'I 

--~---- -----_,... __ -...---.........._ 
-~-~----- ------- -----

IJ. 

. • ;a· 
. I "' o ;r~ 

0 lr 
I 

I ' 

\ 

/ 
l (1: -• 

\1(;~\ 
-,_, 

-~ 

- ~-


