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CENTRAL ADMINISTRATIVE THIBUNAL @
ODHPUR BENCH, JODHPUR

Ko SR

1A RO. 40 AND 197 OF 2007

£

this the 7 th day of March, 2008.
COGRAM

Hon'ble Mr. Justice A.K.Yog, Judicial Member
Hon'bie Mr. R.R.Bhandari, Administrative Member

C.A.No. 40/2007

1. Sunil Panwar Sfo Shri Achlu Ram by caste Panwar, aged 39
years, Goods Guard.

Y

Jeevan Singh Sfo Shri Purshottam Singh by caste Gehiot,
® aged 36 years, Senior Goods Guard.

Mohammed Sharif Sfo Shri Mohammed Sadiq by Caste
mMohammed, aged 27 years, Senior Goods Guait.

Lad

4. Prabhu Ram S/o Shri Ramdev by caste Gurjar, aged 36 years,
Goods Guard.

Gopal Krishna Josni Sfo Shri Champa Lal Joshi, by caste
Brahrin, aged 33 vears, Goods Guard.

rabhu Shankér Sfo Shri Johri Lal by caste Brahmin, aged 42
years, Goods Guard and

~ Lal Singh Sfo Shri Pusha Singh by caste Rajput, aged 31 years,
Goods Guard.

. All the above applicants No. 1 to 7 are residents of Jodhpur and
are presently working under the Station Superintendent, North

western Railway, Jodhpur{Raj}.
Applicants.

! ‘ Versus

Union of India through the General Manager, Morth Western
Railway, Jaipur.

[t

P

The Divisional Railway Manager, North Western Railway,

Jodhpur,

3. The Senior Divisional Personnel Officer, North Western Railway,
Jodhpur,

4. The Divisional Personnel Officer, North Western Railway,
Jodhpur.

5. The Senior Divisional Operating Manager, North Western
Railway, Jodhpur. ‘

Sl , ‘

\
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..... Respcndénts.




CONNECTED WITH -

O NGC. 16772007

1. Sunil Panwar Sfo Shi Achlu Ram by caste Panwar, aged 39
years, Goods Guard.

B

Jeevan Singh Sfo Shri Purshottam Singh by caste Gehlot,
aged 36 years, Senior Goods Guard.

3. Mohammed Sharif Sfo Shri Mohammed Sadig by Caste
mMohammed, aged 27 years, Senior Goods Guard.

4.  Prabhu Ram Sjo Shri rRamdev by caste Gurjar, aged 36 years,
Goods Guard.

- &, Gopal Krishna Joshi Sfo Shri Champa Lal Joshi, by caste
‘ Brahmin, aged 33 years, Goods Guard.

& Prabhu Shanker Sfo Shri johri Lal by caste Brahmin, aged 42
years, Goods Guard and '

~d

Lal Singh Sfo Bhri Pusha Singh by caste Rajput, aged 31 years,
Goods Guard.

All the above |applicants No. 1 to 7 are residents of Jodhpur and
are presently working under the Station  Superintendent, Morth
Wastern Railway, Jodhpur(Rai).

..... Anplicants.
Versus

Union of India through the Genaral Manager, North Western
Railway, laipur.

pob

o

2. The Divisioﬁel Railway Manager, North Western Raiiway,

Jodhput.
. 3. The Senior Divisional personnel Officer, North Western Railway,
R o Jodhpur.
,,,,, Respondents.
Present :

By AR Khatri,| Advocate, Counsel for applicants,
gy Mr, Satil Trivedi, Advocale, for respondents.

ORDER
IPER R.R.BHAR DARI, MEMBER{A)]

"f}Shri Sunil Panwar and six others preferred OA 40572007 on

51.2.2007 under|Sec. 19 of the Administrative Tribunals Act, 1985.

Sal~




These applicants

27.8.2007. These

'f/f/ & @/

had preferred another CGA 187/2007 on

two (.As. deal with similar matters. OCA No.

19772007 was filed due to some subsequent developments {after filing

of O.A. No. 40/2007) in the process of selection. The basic matter,

however, remained
both the OAs in this

two Ohs, while C.A

the same. It is, therefore, proposed to deal with
joint Order. Three respondents are common in the

No. 40/2007 have two more respondents but, of

the same Department and dealt by the same counsel.

0A 40/20607

The applicants

asked for the following reliefs : -

“(a8)The applicants be allowed to file the present original
74

application jointly.
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2. A brief matr

Documents on recor

2.1 The Divisional
dated 18.2.2005 (A
the post of ?asser
vacancies{(13 Genei

candidates were cal

{ &*Sy i appropriate order, writ or direction, the

respondents be directed fo issue 3 revised or additional
panei of Paszenger Guard
applicants in continuation of notification daeted 26.12.2006
(Annex 4/7) on the basis of resuft of the written test dated

interpoiating names of the

L6.2003 (Annex.A/3).

Sny other order, which this Hon'ble Tribunai deems fit
t and proper in the facts and circumstances of this case,
1y kindly be passed in favour of the applicants.

Costs be awarded to the applicants.”

x of the case as emerged from the OA and

d, is as follows :

Railway Manager, Jodhpur, vide his Cffice Crder
nex.Af1) proposed a Written Test for selection to
iger  Guard {Grade Rs. SOOGnSGGG) for fifteen
al and 2 S5.C.). In this written test, 45 eligible

ted. The Written Test for this selection was to be

conducted as per Indian Railway Establishment Manuary {IREM) Para

215 with Advance C
{1/2000/PM-1/41 d

kept at Annex. A/2.

orrection Slip No. 150, issued vide letter No. E{NG)

ated 7.8.2003 quoted as RBE No. 13772003 and
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SO
A3 dated 21.6.20G05,

" paper scresning.

T Gy

Vide Annex respondents declared 22

persons suitable fo

The respondén‘cs cancelled the written examination conducted by

them and this was conveyed vide letter dated 23.8.2005, copy kept at

Annex.Af4. This was challenged vide O.A. no. 253/2005 before this

- very Bench of the| Tribunal. This O.A. was allowed on 27.1.2006 and

orders for cancellation of the Written Test was set aside, this was

further confirmed| by the Rajasthan High Court at Jodhpur in

0.B.CW.P. No. 1264/2006 on 22.11.2006.

2.

2 In the meantime, the respondents issued an order promoting 19

persons as Passeng

—
T
Aty %

ZE

jer Guard {Grade Rs. SOGG-S{BGG) cn ad hoc basis

de Annex.A/6 dated 16.11.2006.

e toc Rajasthan High Court's judgement dated

S 2.11.20086, a provisional panel of 15 persons {as a result of Written

Supplementary Written Test on 25.5.2005 and

{

Test on 14.5.2005
N

Paper Screening | on 27.6.2005),was issued on 26.12.2006

{Annex.Af7). Out of this panel of 15 persons, nine persons who were
earlier promoted on ad hoc basis for three months {Annex.Af&), were
regularized by the respondents on 2.1.2007 {Annex.A/8). Annex. A/8

alse mentioned promoting five persons from this panel of 26.12.2008.

Thus, out of the pa

Singh Hada, all othe

2.3 The 7 applice
written test {Ann:
available were only

vacancy for Shri Ma

/A

nel of 15 persons, excepting for one, Shri Mangal

2r5 were promoted.

ints of these two O.As, though have cleared the
2x.A/3), were not promoted as the vacancies
to the extent notified in Annex.A/1 keeping one

ngal Singh Hada, as reserved.
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2.4 The respond

C'(l

promoted six more pefsons purely on ad hoc basis for a period of three

months. They were, h[ wever, reverted later.
|

3.  The learned Advocate for the applicants argued on the following

issyes @ -

The applicants passed the written test but their names dig not

figure in i:hé panel {Annex.A/7} as they were junior to other candidates

‘ in their re_épecti\fe categories {GeneralfS.C.}). If there were more
vacancies then notified in  Annex.Afl, these applicants who had
cleared the written test could have been brought on the panel and
promoted as Passenger Guard. The learned Advocate stressed on this

issue. To quote para #.14 of the C.A.

"4, 14 That the R’a;}wdy Authorities are very much empowered to issue a
revised or addst:pna! pane! interpolating names of passed candidates in
the panel earfier issued on accrual of vacancies during the period when
the declaration of panel has been delayed for whatever reason may be.
And in Tact thel Raifway Authorites on many occasions have issued a
revised panel interpolating names of passed candidates in the panel
aiready issued on accrual of vacancies between the dates of notification

tis

ta hold selection| and declaration of panel....ereeecce.”,

4. The learned |Advocate for the respondents put-forth his

“1 arguments that the L}anel size cannot be increased subsequent to the

initiation of the process of selection. The learned advocates averments

on this issue as mentioned in para 7 of the counter is reproduced :

“"That in reply to para 4.13 of the Original Application, it is submitted
that as has been submitted supre that the sforesaid 15 vacancies of
Passenger Guard were fitled, in view of the vacancies notified in the year
2005 and afer the selection was held for the same 3nd the panel of
successtul candidates for filling of those 15 vacancies was issued by the
respondents. It is alsc pertinent to submit that the selection has been
initiated in the|month of February 2005, while issuance of Notification
issued 15 vacancies for the post in question, and accordingly, pane! of
15 posts vide order dated 26.12.2006. It is alko pertinent to submit that
in selection, mpay senjor did not place in the panel and as such they
were f?_fjf‘étf}“ reqmres to be depriving back to their substantive pest as
they were pmmoted onn adhoc basis, when they did not find place on the .
panel, It is ai‘sa) ;ﬁerment to submit that the size of the par.ef is restricted
upto the ruméxer of vacancfes advertised and cannot be increased
irrespective of the fact that the number of vacancies might be increased
in due course inasmuch as after the selections were held in pursuance of

e
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Ay

certain more sa"sm f?sve é.shes’?@ gligible for the vacancies arisen
subgeguent fothe holding of sefection in pursvance o Notification dated

18.02.2005. ?';| erefare, in view of this mater the legitimate right of those
aspirants, wrrc becomes ejigible for the vacancies arisen subsequentiy,
cannot be *akeq Fway bg giving promotion to the appﬂcants after
exhausting | the Lﬂm,;;ete panel of i5 efigitle

CARdIAdatEs. covmereeeveeeecirnvcrnes
|

The issue thus focuses on the point that whether the applicants
|

|
fwho had passed t §|1 e written test) couid be considered for promotion

over and above the size of the panel notified in the original notification

or actherwise 7

=

Tty

Subssguently, the Ministry of Raliways issued Circular No.
i

RB/Estt. ?ﬁaﬂ_u;"zﬁi}? {Letter No. E{NG) 1-2000/PM1/41 dated

" Ny : . : . R
23.2.2007 along ws&h Advance Correction Slip No. 181, {kept at Annex,

of OA. - 197;% 007), wherein, the provisions of para 215 of the
|

IREM were further reznss%c,. Relevant paras of the aforssaid Circular is

hersundsr ;-

@ for hokiing s-es;:rfoﬁs for promotion to posts classified
j "'~ Selection on fhe basis of Viva-voce for Motorman and

As the :?affway‘%‘ are aware instructions for elimination of viva-voce in
departments) E;ﬁ‘;"ect{cﬂs? axcept s'n f.!:e categories of Law Assistants,
Fﬁysi@fﬁefapisés Tefephone Operatos and Teachers, where viva-voce
alongwith written test continues to form the part of selection process,
wereissued vide this Ministry’s jetter of even number dbt. 07.08.2003
Further vide this Minist v's fetfer of svennumber dt. 12.09.2005 weight
mone Ca!‘egm'fés viz. Instructors inZonal  Tralning  Schools efc,
Stercgr&p ers,, Chief typists, Protocol Inspectors, Receptionists,
Publicity / ;m*ve tHzing Inspectors, memgre;ﬁrer“ / Cameramen, Heostal
:upeﬂfrtfm‘emn were added fo the Hst of above folp categories where
viva-voce js to !ﬁzcmnddctca’ in add¥on to the writhen test. Apait from
this in view of the difficuliies being faced by Foral Bailways in conducting
sefections for ;::'r whion 235 Passenger Drivers }i&:*@é‘ﬁ;ﬁf‘&f@g as Loco
Wcr{%s quefjp, in terms oF revised procegure &5 coniained in this
Ministry's letter at. 07.08.2003 am* demands raised by the Federations
the Zons! Fu;;w ¥s were sliowed toconduct sefection for promuotion as

iaco Pilbt (Pa s;cr;ger} on thebasis of viva-voce only after passing the

prescribed pmmot;am/ course vide &his  Ministry's letter No E/NG)E-
2003/PM7/10 GE."& 08206045,

a

. fw**aanm to the proposals received from :’SGFH‘E of the Zonal
ihways for rm;’ycfmg selections on th of 5

Ea e basis il test in 3 few
categories instedd of wiltten test 35 indicated in the ax zgm procedura as
Qi'fsf? 2d ai}@yg 3:‘-‘3{3' refteration of demand by the 5isff Side in the -

~.; :.’3

£ for restoring the status guo ante in the categories where the earlier
"«:s-ie tlon ;}m«“ﬂ;f{uﬁ cansisted of only viva-wvoce, the malfer has again
Geen w;‘;&z.,ef*‘*cz by the Board and it has been decided that like the
specia! sexect;on procedure prescribed for promiotion to the post of Loco

LA

#

.
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Filot {Passenger} the selection for promotion from the post of Goods
Guard to Passengar Guard and for promotion 35 Motorman may alse be
done on the basis of viva-voce only after passing the prescribed
mandatory promofional courses. The revised selection proceduse in the
above Bwo categories will be apniicable to selections notified on or sfter
the date of issye of this lefter, ... “

P Y N T R P R T Py

{emphasis provided)

Thus, the profzeé%ure of selection for Passenger Guard {Scale Rs.
5000-8000) was revised from 23.2.2007. The written test was done
away with and “\!iva‘-’\!oce after passing the prescribed mandatory
provisional course wa% introduced. This will be further discussed later.
Prior to 23.2.2007, RBE 137

7. 03, with Advance Correction Slip

Mo, 150 of IREM Vol. ] (Annex.Af2) was in force wherein, a written test
was necessary for selection of Passenger Guards (S5000-8000). The
selection was done ag per these provisions at that point of time. This
selection process begun on 18.2.2005 by calling 45 candidates for 15
posts {13 General and 2 SC } The written ‘cesé was conducted and 22
candidates were censidered suitable for paper screening vide order
dated 21.6.2005 {,‘-.‘}mnex.,&ﬁ)f‘ The subsequent development of
canceliation of this selection and nullifying that order by this Tribunal
(later confirmeg, by| High Court), is now only for record. The
respondents promoted persons according to the seniotity from the list

of 22 candidates found suitable for paper screening. It is, thus, clear

that the respondents

per the rules in exi

issued the panel and promoted the candidates as

stence at that peint of time. Since number of

vacancies notified were only 15, these seven app%icanés of this O.A.

could not be brought

for applicants' argum

on the panel and promoted. The learned counsel

ent that the vacancies could be increasad, is not

fair one. We agres|with the arguments put forth by the learned

“advocate for the res‘pf)ndeﬁts on this issue.

Since the size of the panel was maintained as per the notification

a2
L

J

o and the issue of panel and subsequent promotions thereof, have been




-8~ Tlie

done as per the rules in force at that point of time, we find no merit in

the O.A. The O.A. No| 4042007 is liable to be dismissed.

CA No. 19772007

I this OA, applicants have prayed for the following reliefs :-

{a}) By an appropriate order, writ or direction, the notification  dated
21.8.2007 {AnnexAf1) ssued by the respoadent No. 3 may kindly be
deciared iflegal and be gquashed and setaside and

(b} By an app

1.

yopriate, writ or direction, the respondents be directed

fo promote the &
notification for fn

{c)Any cther crd‘
in the facls ano

pplicants on the post of Passenger Guard before issuing
ash selection, and

which this Hon'ble Tribunal deems Bt just and proper
/ c;‘rcumstaszces of this case may kindly be passed in

favour of the applicants, and

Costs be awarded to the applicants”

(d)

2.  The respondents were restrained to conduct Viva-Voce Test by

its order dated 7* September, 2007, relevant

this Tribuna! vide

portion of the said order is repraduced below :

med counsel for the applicants as welf as Tor the
the point of interim relief. Reply to interim relief has not

"Heard the ies
respondents on
yet been filed.

The learned counsel for appiicants’ argued that the operation of the
impugned Pégglﬁcatmr dated 21% Augast 2007 ar Annex. A/I regarding
safection fof the post of Passenger Train Guard scheduled to be held on
I0™ and 11" of September, 2007, be stayed in view of Para 215 (g} and
Correction Ship 191 of the I.R.E.fvf_

rough the Correction Siip 191 kept at 5. No. 55, which
makes i very |clear that the selection for promotion for the post in
guestion, will consist of Viva Voce only to assess the professional ability
of the candidates after passing the prescribed pmmtx‘onai courses.
.~ After hearing |\arguments of either side |t is quite ciear that the
"’r‘* ‘\ prescribed pmmotmn cousse has nof been held and the respondents are
xj’ A \planning to conduct a Viva Voce test for the post of Passenger Train
;) ﬁ\\ﬁ\ !3 s, S000-8000 oa Monday/Tussday ie. 107 and 1I® of
=

I have gone th

Guard Grade
ISeptember, 2007. Since the selection 5 not as per the advance
191, the scheduled Viva Voce test is stayed till the next

cssAAss s »

/Cerrec*scﬂ Stip
GBEEenennn.

<
.Y
3

~
7

P

e

RBE Circular No. 28/07 dated 23" Feburary, 2007 along with the

Advance Correction) Slip Ne. 181 to Para 215 of the LREM. is at

Annex.Af11. Relevant portions of the Circular has been quoted eon
pravious pages.

4, The enks issued a Notification

respond dated 21.8.2007

HHES S ;ﬂfl; for selection of 15 posts {13 General & 2 8C) of Passenger

A

!
{.
t
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Guards {5000-8000)| to fill 15 posts by conducting a Viva VoceTest. 40
candidates were called for in the Viva Voce Test. The applicants
approached this Tribunal that the said selection was not as per the
Guidelines %ssue&‘hy the Railway Board and that resulted in the interim
order mentioned eariier. It is guite clear from the Advance Cofrection
Slip MNo. 181 and RBE Circular No. 28/07 that the positive act of

salection for the post of Passenger Guard will consist of Viva Voce Test

b only to assess the professional ability of the candidates after passing

the prescribed promotional courses {emphasis provided).

5. The respondents had not followed these instructions issued by
the Ministry of Railways as the prescribed promotional course had not
been held at that point of time and thus, the relief asked for in para
{a) is granted allowing the OA to that extent. The respondents’ order /
Notification dated 212 of August, 2007 at Annex.A/l is tiable to be set

({K\-\

As far as the relief {b) is concerned, applicants have asked for

)

¥ promotion to the | post of Passenger Guard on the basis of having
passed the Written Test in the year 2005 as per the provisions at that
point of ;‘:ime.Thé isamed counsel for the applicants strongly argued
on this issue, stiessing that once the applicants have passed the
written test, t%’ze'g should not be subjected to any further test. in
support, he has ‘quoi:ed sub para {c} {iv} of Para 214 of the LREM.

The same is reproduced below @

7ol




~lo — 122 @

espect of promoting to non-selection post, the

N

“214{c) In i

following principles should be followed :-
{¥000IX XXEXK XXHKAX

(i) XXX KEXXX XXXX X
{00000 XXX X0OIXNX

loysa who has passed a suitability test once need not
r the test again and should be eligible for promotion as
acancies arises.”

{ivy An amj
be called fg
and when v

Respendents on their part, argued that this cannot be granted as

the post of Passenger Guard is to be filled in by a process of selection

and that Para 214 is not relevant in this case.

v

Fo

We have > through the complete Para 214 and notice that

gon

it deals with non-selection posts only and thus, there is not much force

" in the arguments put forth by the learned counsel for the applicants.

8. 1In view of the [above, we are inclined to deny the relief asked in

relisf Para Clause {p) of the application and this O.A. No. 18772007 is

liable to be allwed partly to the extent indicated in para 5 above.

In the result -|{i} O.A. No. 40/2007 - Sunil Panwar and Ors. Vs.

J & Ors., is dismissed with no orders as to costs and {ii} CG.A. No.

J"\‘,\ - ;'J/ A
. “\ i / g (% .
'-..gi'f?q}a"ee;;ei"p;g&%‘?f&’@ﬁ? — Sunit Panwar and Gthers Vs. UOI & Ors. - stands partly
At e

[P inniteedent

allowed; Notification dated 21% August, 2007 } Annex.A-1 to the G.A,,

issued by responden
Wéstem Railway, Jo
to make promotions
light of the observat

10. No order as o

A/ lran

{R.R.Bhandari}
Admy.Member

t Me. 3 / Senior Divisional Personnel Officer, North
dhpur, is set aside with liberty to the respondents
in accordance with Act/Rules, Circulars, ekc. in the
ions made above.

costs,

yyaa

{A.KYog)
Judi. Mearmber
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