~ CORAM : o

CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH,JODHPUR

Original Application No: 38/2007
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. * DATE OF ORDER : THIS THEZlStDAY OF DECEMBER, 2007.
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 HON'BLE MR. N.D. RAGHAVAN, VICE CHAIRMAN

. HON'BLE MR: R.R. BHANDARI, ADMINISTRATIVE MEMBER

Laha#ri Lal S/o Shri Mohan Lal Menaria; by oaste Brahmin, aged
45 vyears, presently working "on the:post of Loco Pilot (Sr.

’Shuntlng) under the Chief Crew Controller North Western

Railway, Udalpur City,resident ' of Panerlon Ki Badari, Near
Mangal Vatika, Udaipur (Rajasthan). |

'
|
'
i

..4...App||cant

. . s . '
S . [

W Mr. AlK.Khatri, Advocate, for applicfant. |

|
Versus

. ;<~Western Rallway, Jaipur. b
2. The Divisional Rallway Managerl North Western Railway,
'f;A]mer D|V|S|on Ajmer.. .. : ,
| | L |
i S "~ .....Respondents

. Mr. S‘aylf.l Trivedi, Advocate, for respondents.

ORDER

[PERR.R, BHANDARI, I-LI?MINISTRA'TIVE MEMBER]

-Shri Lahari Lal, applicaht has filed this O.A. under Section‘ )

-'19 of the Adm|n|strat|ve Trlbunals Act 1985 asklng for the

. 4 -

followmg rellefs -

“(a) By an approprlate oHder Wr/t or direction, the
orders dated 25.8. 2005 (Annexure A/1) ‘“and
8.10.2005 (Annexure A/Z){ passed by réspondent no.

2 qua the applicant may| kindly be dec/ared illegal
and be quashed and set aSIde and

1. Unlon of . India through the General Menager North
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(b) After setting aside' the "above orders, the
respondents be directed 'to pay‘ arrears of salary
since 25.8.2005 till date a/ong with interest @ 18%
per annum on the amount of arrears, or

L
{

T i E o | (c) In the alternate the appl/cants pay wh/ch he was
o - drawing on promot/onal post be protected and the
respondents be directed ! to pay arrears of salary
since:25.08. 2005 till date a/ong with /nterest @ 18%

per annum on the amount of arrears.”

2 A brlef matrix of the case as below

Shrl Laharl Lal, was apponnted as Loco Cleaner in the year
1980 was promoted to the post of- Flreman I in the year 1988

| and thereafter further promoted as Dlesel ASS|stant in the 1993.

‘The applicant appeared in the selection for the post of

ods Driver. He_ passed the written, test, but'could‘not qualify

the Viva Voce test cOnducted in-tfhe year 1997. However, he
as promoted to the post of Goods Driver on ad hoe basis vide
order at Annex./.-é\/4 dated 13.11.199?. He was also given paper
; . pronmtion to the;z post of Senior S_hurfwter seale of‘ Rs. 5000-8000
'\‘/ide order at A'!nnex.A/S dated‘.' ’5'.8:2002,'.’ This promotion was

"-‘extend‘ed to him as at that point of;' time Lahari Lal ('applican,t)‘

was working on the pc'ifst‘of 'Go_od‘s Driver on ad 'h‘oc basis.

- In August 2003, 'se|ection_ for promotion to the post of.
B ~ Goods ' Driver was conducted, V\iherein the applicant also

appeared in the written test but-he could ‘not qualify.

' » o The appllcant was reverted to the post of Loco P|Iot (Senior

Shunter) from the post of Loco P|Iot (GOOdS)VIde lmpugned order.

. at Annex. A/l dated 25.8.2005. As a consequence to his not
. ¥ | T
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q’ualifying‘ in the Writ'ten'test, he waslur'everted and his basic

-salary also got reduced from Rs. 6,05:0/- to Rs. 5,450/- w.e.f.

25.‘8.2005. This O:A. is preferred against the order of reversion

- as well as reduction in the salary. x

! ‘ . 3. The learned fcounsel for the applicant argued that the
. applicant passed the written test in 1997 for Goods Driver (now

i T N o
! ‘ known as Loeo Pilot 'Goods'). At that!time, Viva Voce test was

~ necessary for selectign; he could not clear the Viva Voce and

N "~ was, therefore, n.ot selected. The learried counsel argued that he
should now be ’considered as selected from the -year 1997

onwards on the plea that later, Viva Voce test was deleted from
the selectlon procedure for the post ln questlon Another ground
for the relief(s) asked by the learned counsel for the applicant is
k ‘that appllcants baSlC pay /salary cannot be reduced from Rs.

| .6 050/ to Rs. 5 450/— In support, the learned counsel cited AIR * -
¥

2005 SC 2531 - Badrl Prasad and another Vs. UOI and Ors.

Relevant paras quoted are reproduced below :

p & ' - “14..The practice adopted by the rallways of taking.
T e ‘ work from employees in group 'D' post on a higher
Group 'C' post for unduly long period legitimately
raises hopes and claims: for higher posts by those
working in such higher: posts. As the railways is
utilizing for long periods the services of employees in
-group 'D' post for higher post in Group 'C' carrying
higher responsibilities benef/t of pay protection, age
relaxation and counting of their service on the higher
post towalds requisite minimum prescribed period of
service, if any, for promot/on to the higher post must
be granted to them as the/r Ieg/t/mate cla/m

: o . 15. As held by the H/[gh Court - the appe/lants
s . S cannot be granted relief ! of regularizing their services
‘ - - on the post.of Store man/ Clerk merely on the basis
of the/r ad hoc promot/on from open line to higher



post /n the Project or ‘construction side. The
appe/lants are, however, entitled to claim age
relaxation and advantage of experience for the long
period spent by them on a Higher group 'C’' post.

| _

16. Wiithout disturbing, therefore, orders of the
i Tr/bunal and the High Court the appel/ants are held
v ent/tled to the following additional reliefs. The pay
' last dlrawh by: them in group 'C' post shall be
protected even after their repatriation to group 'D'
post in their parent department. They shall be
considered in their turn for promotion to group 'C'
post. The period of service spent by them on ad hoc
basis in group 'C' post shall be given due wejghtage -
and counted towards length of requisite service, if
any, prescribed for higher post in group 'C'. If there
is any bar of age that shal/ be re/axed /n the case of -
the a pe//ants

17. W/th the above modifications in the directions of
the Tribunal and the High Court, the appeal partly
succeeds. In the c1rcumstances the parties shall bear

their own gosts.” ' |

y The learned counsel for appllcant pleaded that even after.

; the selectlons of 2005 few vacanC|es were avallable and the
. applicant codld bl;e continued on the post of Loco Pllot even on ad’
hoc basls. And that as cited in the case above, his salary should

i be protected even after his reversion.

4, ﬁ‘ The respo.'ndents' on their pa’rt;agreed to the various

important dates and gvents mentiofned in the O.A. They have

, stated-in.the.relbly that in 1997 selection would mean qualifying

both the written test as well as the viva voce test and applicant

was declared failed as per those rules_.'The applicant was

. . i '
o 'promoted- on ad hoc basis as per t,he practice in vogue. It was

brought out that in the selectlons', of 2003 he falled in the,'

wrltten test and therefore he could not have been contlnued on

-
i

the same post. ‘Thus, his’ reverslon to the post of Loco -Pllot
o ' ' ’_' B o ] } :
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v~,(Sen|or Shunter) was i order, The 'l'earned counsel for

respondents averred that the ruIe p05|t|on is very clear that lf a

' person lS revertec he |s not entitled for pay protectlon and that

f_.apphcants pay has been rlghtly flxed l,n hls'substantlve grade as

l

‘-per order Annex A2 and that there |s no |nf|rm|ty in the orders- _
. lssued by the respondent—department The Iearned counsel for-

A'respondents further clarlfled that smce 2005 appllcant is

: worklng as Senlor Snunter and by contlnumg h|m ‘as Senlor

' Shunter-'they have not breached any of the rules The learned

| counsel further I:rought out that smce the rules do not provide

"_, pr%motlons in these cases, th|s Trlbunal has no ]urlsdlctlon either,

_'to direct the respondents for promotlng the appllcant or for

'that as per Artl‘cle 1?12 of the Constltutlon of Indla only the .
Hon’ble Supreme Court can pass such decrees and other Courts |

‘-or Trlbunal S have no authorlty to dellver such orders promoting-

,an_, l_nd|V|dual even afte,r belng.un_successful in the selection or
o 'protecting his salary when the issue is not covered by the extant

rules:

6. ‘We have -'gone through the dchCuments? on record and the -
averments made by the learned couhsel for,the‘ applicant as well
*as' the respondents‘. We findtth'aft rules for ad hoc promotions /

"~;reverSIon in the event. of fa|lure in the‘;written test, has been .

followed by the respondents We ‘als;o f'eel' that we need not
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intervene in the. administrative pf@cedure of selection,

" . promotions, reversion's, etc. unless, provén. mala fide.
7. “From the aveérments, we notice ithat the a'pplicant was
workihg on ad hoc basis as Goods Drivefr (or Loco Pilot 'Goods')
' ' . i

from- 1997 to 2005 i.e. for almost eight iyears.‘ This period could

. be considered as long. He was reverted jn 2005, as he could not
- qualify in the written test. As mentioned.in the previous para, we

G ~ do not want to intervene in the ‘admiir_\istrative procedure of -
3 - selections, promoticf)n§ and reversions. However, keeping Apex

% .

Céurts' guidelines in the case of Badri Prasad and Another Vs.

Jnion of India and Others (supra), \'Ne‘_fe‘el‘t»h’at the applicant is

ntitle_d for protec_tibn of the basic pay last drawn at the time of

A ,f‘ his reversion in view of having worked for long period on ad hoc
NGRS 4 | o

‘basis. We order. accbrdingly.

8.  This O.A. s allowed to the extent riﬁentioned above.

. |
[} |

| S " 9. No orders as to costs. E S W

‘(R.R.Bhandari)

(N.D.Raghavan)

Admv.Member Vice Chairman
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