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CENTRAL ADMINISTRATIVE TRIBUNAL -,
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©  ORIGINAL APPLICATION NO. 312/2007
. J,ODHPUR.ATHIS.IS THE- '27th DAY OF JULY, 2009

: 'CORAM E : S , =
HON'BLE MR. JUSTICE S.M. M. ALAM JUDICIAL MEMBER
HON BLE MR. S.P. SINGH, ADMINISTRATIVE MEMBER '

Kashm|r| Lal S/o eSh Peda Ram aged 47 years, Electrician 'HS in the office of _
Garrison Englneer, MES Abohar, R/o Gali No 3 Varyam Nagar, Abohar District
Flrozpur _ :

. o ' ' - ...._.Appllcant.
" For Applica,nt Mr V|Jay Mehta, Advocate ‘ c
o VERSUS
- ‘:The Union of Indla through Secretary, _
PR Mlnlstry of Defence Raksha Bhawan, New DeIhl
2- 'Commander Works Englneer A|r Force, Blkaner
. 3- | AE -in-C’s Branch Army Headquarters, Kashmlr House, Delhl;
- 4-'.' _Chlef Englneer Air Force, WAC Palam Delh| Cantt
| _,5--' 'Garrlson Englneer (Army), MES, Abohar
. 6- | _Commander Works Englneer MES Snganganagar
o S | ...;Respondents.

For the Respond‘ents : Mr. Kuldeep Mathur, Advocate.

e v

: ORDER A ' )
[PERS P. SINGH ADMINISTRATIVE MEMBER]

The appllcant has flled thlS OA aggrleved by the Annex. A/l dated

" 5.11. 2007 Annex A/2 dated 25 08 2007 and Annex A/3 dated 14.08.2007 by

: Wthh consequent upon the reV|ew DPC the existing promotlons already granted tov

the appllcant to the post of Electr1c1an HS II (Annex A/4) have been reviewed and a

- fresh llst of promotees as per Appendlx' ‘A’ has been |ssued It has also been stated




in the Annex A/1 that the . |nd|v1dual whose names have not been reflected |n the

»A-Appendlx ‘A’ WI|| remain 1n the grades Iower than EIectr|c1an HS II. The appllcants .

name does notappear in it.

| _:-2- The brlef facts of the case are that the appllcant was promoted from the post

| of . Electr|C|an (SK) to that of Electr|c1an HS- II Vlde Annex A/4 order No.
10240/1953/EIC(2) dated" 15. 7. 2004 W. ef. 15 10 1984 by wh|ch the grade

| structure |n the mdustrlal as well as non- |ndustr|al trades was ordered Slnce the.v
pay of the appllcant was not ﬁxed the appllcant moved to th|s Trlbunal by flllng OA

& \lo 106/2005 Wthh ‘was aIIowed on 24 4, 2007 whereln, this Bench of the Trlbuna|
dlrected as under - | |

. “3 These | may not. be suffnc:ent excuses, since we flnd that the
" fixation is not complete even now. We do not think any further
.. observation is required to be passed by us in view of the
submission of the respondents that it would bé ensured that
~ within the time frame agreed by them viz. three months, the
- fixation will be completed and appropriate benefits granted.
- Thisis recorded The appllcatlon is disposed of accordlngly "o

Respondents thereafter lssued Annex A/1 order- dated 15 11 2007 down._
gradlng the a_ppl.lcantfr_om the post of HS-II to Skl_lled Grade and _ac_co.rdlngly shown
' hisvda_t'e. of senio'rity .as Skilled on 15.’i0.1984 and while passing'these orders no

‘reasons were given for holding _r.e,v'ie‘w DPC

' ._“3- The respondents in thelr repIy submltted that the actlon of the respondents

' was weII w1th|n thelrJurlsdlctlon as the apphcant was not |nt|mated the reasons for

hlS promotlon when the |mpugned order was |ssued However the appllcant was

' --__communlcated about his demotion from the post of ElectrIC|an HS II to EIectncnan T

Skllled category V|de order dated 15.11. 2007 (Annex A/1) Wlth -a dlrectlon to effect




recovery on thls ‘account in- the mstant case The respondents have also contended

" that it was on the baSlS of the order of the Ernakulam Bench of this Trlbunal passed

ln OA No .882/2003. dated 17. 05 2005" vpollcy of' the'Government of India, Ministry

- of Defence in. thlS regard was amended V|de letter dated 27 03. 2006 through the

vrevnew DPC and the appllcant was demoted and accordlngly the promotlon order

dated~~-15, 07 2004 (Annex A/4)' was . lssued and ~'recovery was affected vnde

_Government of Indla, Mlnlstry -of Defence letter dated 26. 03 2006 Our attentlon'

| has also been drawn to Annex R/2 dated 5 11 2007 whereby an undertaklng has

been glven by the appllcant statlng that he has recelved Rs 1 35 260/— as
‘~prov1510nal payment subJect to the final outcome of the SLP pending on the lssue

{l- _ - We have heard Mr. -V|Jay Mehta» Iearned counsel for the appllcant as well as

'Mr Kuldeep Mathur learned counsel for the respondents and perused the pleadlngs '

carefully.

5- Accordlng to‘ the learned counsel for the appllcant the aforesald order dated '
15.07. 2004 was the subject matter of OA No 313/2007 Satya PaI Vs. Union of
Indla & Ors., Wthh has been deC|ded by th|s Bench of the Trlbunal vnde order

dated 24 10 2008 He has further submltted that the decrsmn in the said O.A.
'.squarely appllcable in the present case also The relevant paras of the aforesald

' order of the Trlbunal dated 24 10 2008 are as under -
S ' %12, We have g)ven our thoughtful consideration to the case
-~ and perused various documents placed on record. It appears
- that consequent to .certain representations made by some
individuals through their G.Es and Trade Unions, a revised

. seniority of Electrician was issued. Therefore, the dates of
. promotion of the applicant in the grade of HS II was changed
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from 15.10;1984 to 12.01.89 and HS I from 15.10.85 to
29.12.93. The above change of dates of promotion  of the
applicant - will have considerable monetary -effect on the

~ applicant as he has already been paid the arrears due to him as
. per order'dated 25.4.2007 passed:'iin 0.A. No. 105/2005.

'13. However, the. app‘licant' has brought out in his O.A. that he

was not given any notice before effecting the change of dates

- of promotion. Whereas the respondents have pleaded that the
. promotion given to the applicant earlier was erroneous on

account of amb:gu:ty in the policy. Therefore, the respondents
have changed the dates of promotion of the applicant in the
grades of HS II and HS I, by convening a review DPC to review

. the promotions made from the year 1986 onwards. The above
“exercise has been done by the respondents with the approval

of competent authority in the Army Headquarters. The

- respondents have further ordered recovery of the payment
~already made to the md:v:duals. ,

14. Considering the facts and circumstances of this case and
taking into account that the change of dates of promotion

- would have civil consequences, the respondents are bound to
. follow the principles of natural justice.

15. In this regard Hon’ble Apex Court has held in case of D.K.
" Yadav vs. JM A. Industr:es Ltd (1993 SccC (L&S) 723, as
under :

“"8.The cardmal pomt that has to be borne in mind, in every
case, is whether the person concerned should have a
reasonable opportunity of presenting his case and the authority
should act fairly, justly, reasonably and impartially. It is not so
much to act judicially but is to act fairly, namely, the procedure
adopted must be just, fa:r and reasonable in the particular
circumstances of the case. In other words application of the
principles of natural justice that no man should be condemned
unheard intends to prevent the authority from acting arbitrarily
affectmg the rlghts of the person concerned.”

16. The Hon’ble Apex Court in the case of State of Orissa vs. Dr.

" (Miss) Bmapanl Dei and others. [AIR 1967 SC 1269] in para 12
has observed as under_ HE

“12. ....even ' and admlnlstratlve order- which mvolves civil

consequences, as already stated must be made consistently
with the rules of natural justice .......cscuuse- .7 »

17. As. regards the recovery of excess payment made to the

applicant, the Hon’ble Supreme Court has held in the case of
Shyam Babu Verma and .others vs. Union of India and others

[(1994) 2 scc 521] atpara 11 as under: -

“11, Although we. have held that the petltloners were entitled
only to the pay scale of Rs. 330-480 in terms of the
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recommendations of the Third Pay Commission w.e.f. January
1, 1973 and only after the period of 10 years, they became
entitled to the pay scale of Rs. 330-560 but as they- have
rece:ved the scale of Rs. 330-560 since 1973 due to no fault of
others and that scale is. bemg reduced in the eyar 1984 with
effect from January 1, 1973. ., it shall only be just and proper
not to recover any excess amount which has already been paid
to them." Accordmgly, we direct that no. .steps should be taken
to recover or to adjust any. excess amount paid to the
petltloners due to the fault of the respondents, the petltloners
being in no way respons:ble for the same.” :

18. Similarly, in the case of Umon of India vs.- K B. 'Khare and

, R others [1994 Supp (3) SCC 502] was concerned with the same
C controversy. It was held as under : _

“20.......'.. The~quest:on. of law having been settled, we would
only state that if any excess pension has been paid to the first
respondent, than what he is legitimately entitled, that may not
be recovered. However, this does not mean that if the payment
of higher pension has not so far been made, the appellant is
requ:red to pay the SAME seursnsseornaas .

s 19 It is further mentloned that in the case of All Indla Postal
© . -Emp. Union, Postmen & .Group D thro. its General Secretary
. and ors. vs. Union: of India and ors. [2005 (2) ATJ 193] the
- following reference was made to a Full Bench in the Prmc:pal
" Bench of. th:s Trlbunal : :

a. Whether the overpayment made to the applicants in
pursuance of order whereby two advance increments had
been granted, can recovery to that effect be made from

the employees or. not ?

B. coersserssernis

- The FulltBench ansvvered the duestions in the'follow'ing terms o

(a) In case the appl:cants have given an undertakmg
that on refixation of their pay and scale, if any excess
amount is due and can be recovered,. it can be recovered

from them and

(b) If the overpayment has been made as a result of no

fraud or misrepresentation having been practiced by the
applicants but because of any act of the respondents,
they are not entitled to recover the amount paid to the

appllcan ts. -

20. Admlttedly, the respondents themselves gave the appllcant
promotion. He has not made any mlsrepresentatlon with regard
to his dates of promot:on. ' P
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21. In view of the above, the impugned .orders dated
15.11.2007 (Annex.A/1); dated 25.08.2007 (Annex.A/2) and

- 14.68.2007 (Annex.A/3) are hereby quashed and set aside in

respect of the applicant only.

22. In view of the above discussion, the respondents are
restrained from makmg any recovery of the excess amount
aIready paid to the appllcant. o S

23. The O A. IS allowed in the above terms. _"

6- We agree with the Iearned counsel for the -applicant and hold that the

aforesald order of the Trlbunal dated 24 10 2008 in OA No. 313/2007 (supra).

squarely applles in the lnstant case also. Accordlngly,- this O.A. is allowed. The

ﬂ.f'y:pugh'ed orders at Annex: A/1 dated 15.1.1.2007, Annex. A/2 dated 25.08.2007
_ \ . -

and _Anhex. A/3 dated 14.08,2007 are heréby quashed and set aside qua the

a’pplicant and pursuant to the same, thé-res‘po'rﬁdent's' are restrained from making

any recovery from the applicant’s pey. There.shall be no order as to costs.

(S.P.Singh)
Member (A)
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(S.M.M. Alam)
. Member (3)
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