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cENT~L ADMINISTRATIVE TRiBUN~L . 

rooHPUR BENCH, JODH~UR . • • . . ct+ ~~7--/ D I 
OA NO. 40 AND 197 OF 2007 

this the 7 th do.v of Mar<:h, 2008. ·~ 
CORAf¥1 : 

Hon'bie Mr. Justice A.K.Yog, Judicial Member 
Hon'o!e i-1r. R.R.Bh1ndari, Administrati~e Meanbe.~ 

0~ .. ~.9~~-QL~OQZ 

1. Sunil Panwar S?o Shri Achlu Ram by caste Panwar, aged 39 
·years, Goods ~uard. . 

2. Jeevan Singh d;o Shri Purshottarn Singh by caste Gehlot, 
agee! 36 year·s, Senior Goods Guard. -

4. 

Mohammed Sharif S/o Shri Mohammed Sadiq by Caste 
\viohar·tlmE:d, aged 2.7 y~~ars, Senior Go.ods Guard. 

Prabhu Ram Sl~l o Sitri Ramdev by caste Gurjar, aged 36 years, 
Goods Guard. . 

Gopa\ Krishna oshi 5/o Shri Champa Lal Joshi, by caste 
Brahmin, aged 33 years, Goods Guard. 

Prabhu Shank~r S/o Shri Johri La I by caste Brahmin, aged 42 

years., Goods Luard and . . . 

Lal· S111gh S/o ~Shn Pusha Smgh by caste RaJ put, aged 31 years, 

Goods Guard. ·• 

All the above applicants No: 1 to 7 are residents of Jodhpur and 
are presently 'NO~king . under the Station Superintendent, North 
Western Railway, J0,dhpur(Raj). · 

1. 

2. 

3. 

4. 

5. 

..... Applicants. 

Versus 

Union of India through the General Manager, North Western 
Rai\vJay, Jaip~r. , · · 

The Divisi~nJl Railway Manager1 N:or~th Western Railway, . 

. Jodhpur. -

The Senio1· 9ivisional Personnel Offic:er, North Western Railway, 

Jodhpur. J . 
The Oivisionrl Personnel Officer, North Western Railway, 
Jodhpur. · . 

The Senior !Divisional Operating Manager, North Western 
. I . , 

Ra1lway, Jotlhpur.--- - ' 
..... Respondents . 

... 
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1. Sunil Pan war S/o Shri Achlu Rarn by castePanwar, aged 39 
year-s, Goode Guard. · · 

2. Jeevan Singh S/o Shri Purshottarn Singh by caste G~hlot1 
aged 36 years, Senior Goods Guard. 

3. fvlohammed Sharif S/o Shri Mohammed Sadiq by Caste 
Mohammed, aged 27 years, Senior Goods Guard. 

4. Prabhu Ram S/o Slrri Ramdev by caste Gurjar, aged 36 years, 
Goods Guard. c~ 

---~ 

5. Go pal Krishna Joshi S/o Shri Champa Lal Joshi, by caste 
Brahrnin, a~Jed 33 years, Goods Guard. 

6. Prabhu Shanker S/o Shri Johri Lal by caste Brahmin, aged 42 
years, Goods Guard and 

7. La! Singh S/o Shri Pusha Singh by caste Rajput,·aged 31 years, 
Goods Guard. 

All the above applicants No. 1 to 7 are residents of Jodhpur and 
are pr·esently working ~nder the Station Superintendent, North 
Western Railway, Jodhpur(Raj). 

. .... Applicants. 
Versus 

1. Union of India tt1rough the General Manager, North Western 
Railway, Jaipur. ,, 

2. The Divisional Railway Manager, North Western Railway, 
Jodhpur. 

3. The Senior Divisional Personnel Officer, North Western Railway: 
Jodhpur·. ...-- •~ 

..... Respondents. 
,r 

' (_.· 

ORDER 
[PER R..R.BHANDARI1 MEMBER(A}] 

.)Shri Sunil Panwar and six others preferred OA 40/2007 on 

21.2.2007 under Sec. 19 of the Administrative Tribunals Act, 1985. 
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These applicants had preferred 1 an()ther OA 197/2007 on & 

27.8.2007. · Thest two O.As. deal with similar matters. OA No. v 
197/2007 was filed due to some subsequent developments (after filing 

I . 
of O;A. No. 40/2@07) in the process of selection. The basic matter, 

however, rernair~ed the sarne. It is( therefore, proposed to deal with 

both the OAs in t~ is joint Order. Three respondents are cominon in the 

two OJ.\5 1 while O.A. No. 40/2007 have two more respondents but, of 

the same Deparlr 1ent and dealt by the sa.me counsel. 

The applic:mts asked for the following reliefs : • 

"(r.)The c1pplicants be allowed to file the presertt· origin?JI 
application jointly. 

(b)By an appropriate order, ~vrit or direction, t·he 
respondents be directed to Issue a revised or additional 
panel of Passenger Guard interpolating names of the 
applicants in continuation of notification dated 26.12.2006 
(Annex.A/7) on the· basis of result of the written test dated 
.?1.6.2005 (Annex.A/3). 

i)Any other ordeG which this Hon'ble Tribunal deems fit, 
just and proper in the facts and circumstances of this case, 
/nay kindly be pas·sed in favour of the applicants. 

(d)Co~t::: be awarded l'o the applicants·." 

2. /-\ brief n1dtf"ix of the case' as emerged ffom the OA and 

Documents on rLor·d, is as follows : 

2.1 The Divisicnal Railway Manager, Jodhpur, vide his Office Order 

dated 18.2. 200, (Annex.A/1) proposed a Written Test for selectio'n to 

the post of Passenger· Guard (Grade Rs. 5000-8000) for fifteen 

vac(lncies(13 Glneral and 2 S.C.). In this written test, 45 eligible 

candidates wer~ ca lied. The Written Test for this selection was to be 

conducted as pJ.r Indian Railway Establishment Manuary (!REt~) Para 

215 with Advanfe Correction Slip No. 150, issued vide letter No. E(NG) 

(I)/2000/PM .. 1/·r 1 dated 7 .. 8. 2003 quoted as RBE No. 137/2003 and 

kept ~t Annex. f2. 



Vide Annex.A/3 Qa~§?11.6.2005, respondents declared 22 / ' 

persons suit;;)ble for paper sr:reening. 

The respondents cai1c8lled the written examination conducted by 

them and this -,vas conveyed vide letter dated 23.8. 2005, copy kept clt 

Annex.A/4. This was challenged vide O.A. no. 253/2005 before this 

very Bench of the Tribunai.This O.A. was allowed on 27.1.2006 and 

or·ders for cancellation of the Wlitten Test was set aside, this was 

further confinned by ~he Rajasthan High Court at JoJhpLrr ~;1 
; 

D.D.C.\V.ii. i~o. 126·1/2006on 22.11.2006. -~· 

2.2 In the meantime, the respor1dents issued an order promoting 19 

persons as Passenger Guard (Grade Rs. 5000-8000) on ad hoc basis 
.... ~..::.r,_~ 

/f~-~~~~r. 'lif'¢1'),, [ three months vide Annex.A/6 dated 16.11. 2006 .. 
//~·.. . ,.~,1'''"""-~~- ' r'~ 

k,.::'•' :: ..... : .. :>.~-:-: ·.,>~ 1?, \ 0 

d ,, \·.. ·.. . ·i ~ ) ty 

\.:~":~.,~_\ ... :<. ,. '.:.,·-:'~~~~~~,~~ In compliance to Rajasthan High Court's judgement dated. 

~~~;·;~~~ .. ·~~~~ 2.11. 2006 1 a pmvisiona l panel of 15 persons (a~ a result of Written 
....... __ 

Test on 14.5.20051 Supplementary '(Vritten Test on 25.5.2005 and 

Paper Screening 011 27.6.200S),was issued on 26.12.2006 

(Annex.A/7). Out of this 'panel of 15 persons, nine persons who we~e 

earli-ar· prornoted on ad hoc basis for three months (Annex.A/6), ~~;:re 
.r 
I 

(. .-

regularized by the respondents on 9.1.2007 (Annex,A/8). Annex. A/8 

also mentioned promotin9 five persons From this panel of 26.12.2006. 

Thus 1 out of the panei of 15 persons, excepting for one, Shri Mangal 

Singh Hada 1 all other·s were promoted. 

2.3 The 7 applicants of these two O.As, though have cleared the 

wr-itten L·est (J.\nnex.A/3), were· not promoted a's the vacancies 

availcd)ie wen:~ only to the extent notified in Annex.A/1 keeping one 

vacancy hx Shri Mangal S,ingh Hada, as reserved. 



I 
I. 

~¥··'•·.·· 

~ 

·~· 

~-

0 I 

. . ® , (' · ... 1:t!b @ 
2.4 The responaents vide their letter dated ·15.2.2007 at Annex.A/9 

promoted six mJr person~ p~rely on ad 
1

hoc ,basis. for a period of three 

months. They wele, however, reverted later. 

3, The learne Advocate for the, applicants argued on the following 

iSSLJeS :.-

The· applicants passed the written test but their names did not 

figure in the panel (Annex.A/7) as they \;"/ere junior to other candidates 

in their respec+e categ~rles . (GeneralfS.C.). ·If .there were more. 

vacancies then rotified in Annex.A/1 1 these applicants who had 

cleared the writtien test could have been brought on the panel a.nd 

promoted as Pasbenger Guard. The lear.n~d Advocate stressed on this 

issue. To quote 1Jara 4.14 of the O;A: 

4 .... •' 

"4.14 That the Railway Authorities are very much empowered to issue a . 
revised or additional panel interpolating names of passed candidates· in 
the panel ekrlier issued on accrual of. vacancies during the period when 
the declaration of panel has been delayed for whatever rellson may be. 
And in fact) the Railway Authorites on many · occasions have issued a 
re'tised paqel interpolating names of passed candidates in the panel 
already issued on accrual of vacancies between the dates of notification 
to hold 'selertion and ;declaration of panel ............... ~~ 

The learned Advocate for' the respondents put-forth his 

arguments that the panel size cannot be increased subsequent to· the 

initiation of the rocess of :;election. The learned advocates averments 

on this issue as mentioned in para 7 of :the counter is reproduced 

--- .. -

"That in r~ply to para 4.13 of the Original Application, it is submitted 
that as has been submitted supra that the afo'resaid 15 vacancies of 
Passenger Guard were filled, in view of the vacanCies notified in the year 
2005. ana aftr!!.r t'he selection was held for the same and the panel of 
success-ful candidates for filling of those 15 vacancies was issued by the 
respondents. It is also pertinent to submit that the selection has been 

i.5.sued 15 vacaf!cies for the post in :question, and accordingly, panel of 
15 posts 

1

ide order dated 26.12.200
1

6. It is also pertinent to submit that 
in selr:!ctio

1
n, mllny senior did not p~llce in the panel and as such they 

l·vere righ~Jy required to be deprivin'g back to their substantive post as 
they were! promoted on adhoc basis,: when they did not find place on the. 
panel. It' is also pettir;~nt to submit that the size of the panel is restricted 
up to theJ number of. vacancies advertised and cannot be increased 
irrespeeti 

1

e of the fact that the number of vacancies might be increased 
· in due corse inasmuch as after the;selecl:ions were held In pu!Suance of 

T 
I 
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Nie N&tifieefiM €/effld ifUJ3~:J()()$ J'fJr.15: .Vllfllnfi~ of Piissenger Guard, 
ceftain more .persons have ·become· eligible for the vacancies arisen/ 
subsequent to the holding of selection in pursuance of Notification dated 
18.02.2005. Therefore, in view of this mater the legitimate right of those 
aspirants1 who becomes eligible for the vacancies arisen subsequently, 
cannot be taken away by giving promotion to the applicants· after 
exhausting the complete panel of 15 eligible 
candidates . ......................... " 

5. The issue thus focuses on the point that. whether the applicants 

(who had passed the written test) could be considered for promotion 

over and above the size ~f the ~anel notified in the original notification 

or otherwise ? 

;-~. ,.. 
0. Subsequently, the·. Ministry of Railways issued Circular'~•No. 

RB/Estt:No.28/2007 (Letter No. E(NG) 1,;2000/PMl/41 dated 

23.2.2007 along with Advance Correction Slip N~. 191, (kept at Annex, 

A/11 of O.A. - 197/2007), wherein, the provisions of para 215 of the 

IRHIJ w.ere further revised. Relevant paras of the aforesaid Circular is 
. ~~-~?'·-~~ 

, . .,.. tr,'·· ···" .,.,,:-:~~- I t,er-f-lLif'der ·.-.{.•' <),' - _ • q.c~'>i~eQ I 1 - • I 

//_/:<·~: \~::~:~!;!;':f~~ .. ;i\\ . 
/! . , .-· ( __ (··· 2~ c~i 1 .o. ,...ub~: Pr~cedure for h?lding selection~ for p:om~tion to posts· classified 
\. . > ' :.'. .. t,:\j,!E..? hCY s '::,election' - Selection on the basts of VJVa-voce for Motorman and 
\ '· ! . · ··· ··· x~~~~···,';: - - r.; -rd · · · .,. ;~ ~\ . ,:··.,f.f,:·.->. • dS::.enger .:;Ud • . 

~,~,.>~~i~~,:~::.:-:~~t.·~· As the Railways are aware, instructions for elimf~ation of viva-voce in 
~.-J.-:(.[i.) .':'\ · dt;!paftmental selections, except in the. categories of Law Assistants, 

Pfrysiotherapists, Telephone Operatos and Teachers, where viva-voce 
along with written 'test continues to form ·the part of selection process, 
wereissued vide this Ministry 1s letter of even number dt. 07.08.20()3. 
further vidt:: this Ministry's letter of evennumber dt. 12.09.200S....Ji. .. it 
more categories viz. Instructors inZonal Training Schools ~-, 
Stenographers, Chief typists, . Protocol Inspectors, Recepti~.nists, 
Publicity I Advertising Inspectors, Photographers I Cameramen,-~~1-hstal 
Superintendents were added to the Jist of above fb&v,e categories where 
viva-voce is to beconducted in addition to the written. test. Apart from 
this in view ofthe difficulties being faced by Zonal Railways in conducting 
sefec;tlons for promotion as Passenger Drivers .{re-designated as Loco 
Pilot(Passenger)}, in terms of revised procedure as contained in this 
Ministry's letter dt. 07.08.2003 and demands raised by the Federations 
the Zonal Railways were aUowed toconduct selection for promotion as 
Loco Pilot (Passenger) on thebasis .of viva-voce only after passlng the 
prescribed promotional course vide this Ministry's letter No.E(NG}1-
2003IPM7I10 dt.06.09:2005. . 

2. Purs·uant to the proposals received from some ·of the Zonal 
Railways for conducting selections on the basis of skill test in· a few 
categories instead of \vritten test as indicated In the e__'l;tant procedure (!J[i 

mentioned above and reiteration of demand by the Staff Side in the DC­
)CJ'.J /or restoring the status quo ante in the categories where the earlier 
seiection procedure consisted of only viva-'toce, the matter has again 
been considered by the Board and it has been decided that like the 
special selection procedure prescribed fbr promotion 'to the post of Loco 

I 

...-I 
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(emphasis provided) 

Thus, the procel ure of selec~ion for Passenger Guard (Scale Rs. , · 

sooo-sooo) was revised from 23.2.2007. The writi:Eln test was done ., 

away with and 'VIva-Voce after· passing the prescribed mandatory 

provisional course w1s int~duced. This will be further discussed later. · 

7. Prior tO 23.2.2007, RBE 137/03, with Advance Correction Slip 

No. 150 oflREM vJ 1 (Annex.A/2) was in force wherein, a written test 

was necessary for selection of Passenger' Guards (5000-8000). The 

selection was done as per these provisions at that point of time. This 

selection process begun on 18.2.2005 by calling 45 candidates for 15 

posts (13 General and 2 SC) The wdtten test was conducted and 22 

I 

candidates were considered suitable for paper screening vide order 

. cancellation of. this selectiOn and nullifying that order by this Tribunal 

(later confirmed by High Court), is now oniY. for record. the 

respondent~ proroted persons according tO the .seniotity from the list 

of 22 candidates, found su1table for paper screemng. It 1s, thus, clear 

that the respon ents issued the panel and promoted the candidates as 
' . . 

per the rules in existence at that pOint of time•· Since number of 

vacancies notified were only 15, these seven applicants of this O.A. I . . .. 
could not be b110ught on the panel and promoted. The learned counsel 

dated 21.6.2005 (Annex.N3)/ The subsequent development of . . 

for applicants' argument that the vacOncies could be increased, is not 

. .. --=.- _ fair one. We agree with tl;e arguffients put forth by the learned 

,• '. '.,. -.:.;;_-,.. . 
r. !(,\ 1 •."\ 1 ' • '")! ~f{;~~ ;/-.:,.'-':. ;:...~:.::. -Y'.l}~~vocate for l 1e respondents on th'fs ·issue. 

/1/i? _,; .. ,;,:;,:·~~~r;;). \ ),.~~ 
-~-... ..,.~ 1,- 'I f• \I Ti'.. /• \ \ 

( 

·- i(; f'\1;11;/.?• ~- ) \ ' ' 

. ~~;~' ~~·'\·~·-~~~~./.4~~~ Since tll1e size of the panel wa.i maintained as per the notification 

'~... ...,,, :t/r-J ,~"',)/ I(" If ~';''i' .:).~, ··.::.:...- '"· -~ . ·. ,:•:. " .. ,,;.{~<''and the issue of panel and subsequent promotions thereof, have been 

I 
I 
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. rr® .· .. :-> .·· 
done as per the rules in for~e at that p~intof time, we find no merit in 

the O.A The O.A. No. 40/2007 is liable to be dismissed. 

1. In this OA, applicants have prayed for the following re_li~fs :-

(a) By an appropriate ordeJ; writ,or direction, the notification dated 
21.8.2007 (Annex.A/1) issued by the. respondent No. 3 may kindly be 
declared ille{H11 and be quashed and setaside and· · 

(b) By an appropriate, writ or direction, the respondents be directed 
to promote the appliamts on the post of Passenger Guard before issuing 
notifitc1l'ion for fresh selection, and . . 

·~· 

(c)Any other order, which this Hon'ble Tribunal deems fit, just and proper, 
in the facts and circumstances· of this c;ifse rna y kindly be pr~ssed In~ 
favour of the applicants, and r 

(d) Costs be awarded to the applicants'' 

2. The respondents were restrained to conduct Viva-Voce Test by 

this Tribunal vide its o~der dated ]th September, 2007, relevant 

portion ·of the said order is reproduced below : 

"Heard the learned counsel for the · applicants as ·well as for ·the 
respondents on the point of interim relief. Reply to interim relief has not 
yet been filed. 

The learned counsel for applicants' argued that the operation of the 
impugned Notification d;11ted 21st August, 2007 at Annex. A/1 regarrling. 
selection for the post of Passenger Train Guard scheduled to be held on 
1(Ji' and 11r» of September, 20071 be stayed in vie•n of Para 215 (a) and 
Correction Slip 191 of the I.R.E.M. 

I have gone through the Correction Slip 191 kept at 51. No. SSr which.!""'· 
makes it very clear that the selection for promotion for the post:ltft._ 
questionr will consist of Viva Voce only to assess the professional ability 

_-:- ... · ,.:~"·:. of the candidates after pi.Tssing the prescribed promotional courslft:S~ 
·'· '. 't , . . After hearing arguments of either side, it is quite clear that the 

:r~· ·· :. :.;~~-. <\;) prescribed promotion course has not been held and the respondents are 
. ..·:' : .. '. · \~planning to conduct" a Viva Voce test for the post of Passenger Train 

· ', · .· : :::, · ' ;1\Guard Grade Rs. 5000-8000 on Monday/Tuesday i.e. 1(Jk ,,nd 111
'Q of 

'· · · .;;) '.;~!!September, 2007. Since the selection is no.t .as per the advance 
. · ·· )/'~· .~:) (.orrection Slip 191, the scheduled Viva Voce test is stayed till the next 

s~',;• .0.,~Y' ::: ~·,::~~;~;·~~- ~~;~7 dated 23" Feburary, 2007 along with the 

Advance Correction Slip No. 191 to .Para 215 of the I.R.E.M. is at 

Annex.A/11. Relevant portions of the Circular has been quoted on 

previous pc1ges. 

4. The. respondents issued a Notification· dated 21.8.2007 

.. (Ann~x.A/1) for selection of 15 posts (13 General & 2 SC) of Passenger 
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Guards (5000-80001 to.fill 15 posts by conducting a Vi.va Voce Test. 40 

ca.nd 1dates were called for m th~ V1va Voce Test. The applicants 
I I ' ' ' ' 

approached this Tribunal that the said selection was not as per the 

Guidelines issued bj the Railway Board and that resulted in the interim 

order mentioned earlier. It is quite clear from.the Advance Correction 

Slip No." 191 and RBE Circular No. 28/07 that the positive .act of 

selection for the pott of Passenger Guard will consist of Viva Voce Test 

only to assess the professional ability of the candi~ates gfter P-q_s.§ing 

\bSLPJ:>i§<;Jjbe d _Jl.[O nl o tiona I courses (emphasis provided). 

5. The respondents had not followed :these instructions issued by 

the Ministry of RaiLays as the pre_scribed, promotional course had not 

been held at that point of time and thus, the relief asked for in para 

(a) is granted allowing the OA to that extent The respondents• order I 

Notification dated 21st of August, 2007 at Annex.A/1 is liable to be set ,, 
, •• ~/ :·.f I ft I 'f <fi'. tf' /( ,,,... ... .. ~ a"".l01 e 

...... ·• ; ... ·--'~ ' ?)' "'. • 
/,. . -· ;.-<i:·:.:r-~"''0... r!/). ~ . 

//t: ,.:;,:;'·;.··-~ ·:"·:<;.:~·~i,~\ 0 ' 

:{ . I::_ . · .. , ~:. ) 
' ';I I C• ; l'' , .' ~ ) i·..' 

\' ;.: .. ·~·- -..... .::~c·~ · ·~01 • As far as- the relief (b) is concerned, applicants have asked for 

·::\~·;.:~:J.S.;) prom.otion to thj post of Passe~Qer Guard on the basis of having 

'·.:., ..... ~~;~:r:~.\~~:!(1•' passed the WrittJn Test in the year 2005 as per t_tle provision_s at th~t· 
point of time.ThJ learned counsel for the applican~s strongly argued 

on this issue, st-essing that one~ the. applicants have passed the 

virihen Lest, thef should not be subjected to ·any further test. In 

support
1 
h~ has quoted· sub para (c) (iv) _of Para 214 of the I.R.E.M . 

. ' ' '·' _ .... •'·--

The same is repr dllced below: __ 
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In respect of, promoting _to non-selection post, the 

I 

following principles should be followed :-. · -, 

(i)xxxxx xxxxx xx'xxxx 
(ii)xxxxx xxxxx xxxx x 
(iii)xxxxxxx xxxx xxxxxx 

(iv) An employee who has passa:l a suitability test once need not 
be call·=d for the test again· and should be eligible for pi'Qtnotion as: 
and when vacancies arises;".· · · · 

· Respondent$ on theirpa~t, argued· that this cannot be granted as 

the post of .Passenger Guard is to be filled in by 'a _process of selection 

and that Para 214 is not l'elevant in this case. 

7. We have gone through the complete Para 214 and notice that 
I 

it deals with non-selection posts only and thus, there is not much force ... 

in the arguments put forth by the learned counsel for the applicants. 
j. 

8. In view of .the above, we are inclined· to deny th~. relief asked in 

· relief Para Clause (b) of the application and this O.A. No. 197/2007 is 
- -. ,. 

liable to be allowed partly to ~he extent indicated,in para 5 above. 

- . -' 

ailowed; Notification dated 21st August; 2007 I Annex.A-1 to _the O..,;il..,~ 
. . . _. . {_.-· 

. -· 

issued by respondentNo; 3/ Senior Divisional_ Personnel Officer, North 

Western Railway, Jodhpur, is set aside with liberty to the respondents 
r . 
i 

to make promotions in accordance with Act/Rules, Circulars, etc. in the 
. . 

light of the observations :made above. 

10, No order as to costs. ----'---· ... ----;----A-·~---1'1- ....... -- ----- ...... --- . 

[K.K.t"Jf-iANDASERTIFIED TRUE COPt A.K. YOG 1 
_MEMBER! A] Dated .. .'.7..f.J.k1f. ....... . N~MBER[J] 

--/ 


