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Ho'bie Mr. R.R.Bhandari, Member [Al
i- Bhushan Lal Tanejs «,3 o Late Shii|L.D. Taneja agsd about 51
years, at present working as Junier Inspector of Tickets JIT)
in Grade of Rs, 5000-9000 North Western Railway, Bikaner,
resident of 11 Damni Quairters, Rani Bazar, Bikaner - 334001
(Raj}.
2- Poonam Chand Bhati S/o Shei Ram Lai Bhati, aged about 58
L years, at ?r sent working as Junior Inspecior of Tickets (31T}
in Grade of Rs..5000- Q000, North ﬁeﬁem Railway, Bikaner,
resident of Mear Jall Well Tank, Bilkaner 334001 tRaz;
3- Ashok Kuamr Bhathagar “3,"@ Shril N, Bhainagsr, aged about
56 years, at present working as Junior Inspecior of Tickets
{1.1.7.) in Grade of Rs. 5000-9000, Horth Western Railway,
Bikaner, resident of 5-Kha-20 Duplex Colony, Bikaner,
334001 {Raj}
..... Applicants
By Mr. ¥.K.Sharme, Advocate, for applicants
YERSUS
i- Union of India through General Manager, Morth Western
Bailway, Jaipur
2- Divisional Personnel Manager, Narth Western Raillway Bikaner
\.} Shri Tara Singh, Juniior a:g of of Tickets {3.1.7.}, in Grade
. Rs. 5000-90 %‘3 Hanuman Junc t on, North Western Railway,
Hanuman Junchon. '

Bhagirath Bhatt 8/o Shii Miku Ram at present working as
Junior Inspector of Tickets (317}, in Grade Rs. 20{G-9000,
North Waestern Railway, '
..Respondents.
By Mr. Salil Trivedi, ;&dvarai , for Respondents No. 1 and 2
5‘; ,‘fir Ravindra ?a%e | ;ﬂﬁ“"‘f‘atﬁi for Regpondent No, 3
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states’that the respondent autharities issued impugned: letter

against the rules and law and also contrary to the law faid

down by the Apex Court, High Court of Rajasthan and various

Benches of this Tribunal, hence, the applicants approached this

Tribunal to ventilate their grievances.

3- - The respondents No. 1 and 2 contested the matter

by filing a counter-affidavit stating that the Original Application
is not within the prescribed pe‘iod of Limitation inasmuch as
the cause of action, if at all arose to the applicants, was in the
year 1992 ?nd_ 1994. They further contends with regard to
aséignmeht of seniority to ﬂ1é espondents No. 3 and 4, only
in the Year 1992 and 1994. The applicants, if at all, had any-'
grievance against these two, they ought to have agitated the
same well in time and hence, this Application deserves ‘to be
dismissed without going into the merits. They further contends
that the post of Chief Ticket I ;spector Grade Rs. 6500-10500
is a selection post and is required to be filled-in By a positive

ins written test and other

act of selection which con

" formalities. Accordingly, respb dents issued a Notification vide

b Annexure Af2 wherein, the eligible Junior Inspector of Tickets

(JIT) / Dy.Chief Ticket Inspector (CTI) Grade Rs. 5500-8000
{(RP} were éal&gd-upon to appear in the written test in
accordance with their seniority and the seniority list dated 16™
January, 2006, is marked as Annexure R/1 and it is the case
of the respondents that the applicants have not raised any
grievance _against this seniority list and all the eligible
candidates were called-upoﬁ to appear in the written test in
accordance with the Seniori

List Annex. R/1/1, therefore, no

fault can be found so far as the Annex. Af2 is concerned. It is



-furthe:; contended by-the respondents that respondents -No. 3

and 4 have not '9!?_!'{}_?9??_};}5*:‘9‘4"“'?'8, senior to the applicants-in
the seniority list issued-on 16" January; 2006 but, they have
been_all-along senior: to-the-applicants: for years together and
- the fa?:t that mspgnﬂénm No.. 3 and 4 are seniors to the

applicants and-it is well within the knowledge of the applicants

right fromﬁ,theyear“1992 and 1994 respectively. Even during
this -period,-the respondents issued seniority list(s) vide letter
dated . 29" March, 1995 and 10* September, 1998 (Annexs.
R/1f2 and R/f2/3) respectively. Therefore, the applicants
~ o cannot claim seniority over and above private respondents No.
3 and_4 at such a belated sfag]e as there is a gross delay and
latches and this Tribunal would,{‘not like to go into the merits of
the case. They further contenhs that the respondents No. 3
and 4 were promoted as J.1.T. |/ Dy. C.T.I, In Grade Rs. 5500-
90000n5‘“$eptemberlw1997 nd 28" June, 1997 respectively,

whereas, the applicant No. 1, 2 and 3 were promoted in Grade

of Rs, 5500-S000 as ).LT. / Dy. C.T.I. on 12th December,

1999,!_“}{3‘{‘, ,}qvlv_,%_gooi and 14™m July, 2001 respectively.They
T _ further.contends_that the applicants cannot take shelter of any
ju_;!ggmgnt,rp,@&,ss‘ed in respect of other employees in other OAs
or the judgement of the Hon'ble High Court inasmﬁch as the
applicants,_slept-over for their rights for years together and
thus, waited for favourable de isifon:in éome other cases, which

is_not: permissible under -law. Moreover, the Railway Board

- Circular No.  93/2004 (Annex. A/8 does not have any

.apg!i;;gggg\,__t_q the present case inasmuch as no circular or any
rule-can_ ggiﬁ;‘appﬁed retrpspe#:tively until and unless, it is so
specifically provided. In view of the facts and circumstances of

the case, the O.A. is liable |to be dismissed for the lack of

A




v e
. merits.
4, . _Heard both the,learned counsel for the parties.
5. . .. The learned counsel for applicant Mr. Y.K. Sharma,

reiterated the facts of the case|and he mainly stated that the

impugned letter dated 24% July, 2006 (Annex.Af2) is bad in law

and is: liable to be quashed siL'nce it was issued against the

~ principles of law settled by the Apex Court and various other

Benches of the Tribunal. He further stated that the Issue

“& under challenge in this case with regard to counting of seniority
for the employees who decla‘re;d surplus and later on re-
deployed in other department| / cadre settled by the Apex
Court as well as C.A.T. Benches/and he further argued that the

Issue was already settled by various judgements stating that

the cadre qu‘su.rplus who re-deployed in other cadre or
departments, have been assigned the seniority from the date

of absorption in the new department or cadre. He further

status that the respondent - authorities without considering

- the various judgements have given the seniority to the

- respondent Nos. 3 and 4 taking into consideration of their
previous cadre or unit which is against law and the principles of
natural justice and he prayed to allow the O.A. by granting the
',g \ reliefs as prayed in the O.A.. and he relied-upon the following

decisions.

.. AT) 2005 (2) 229 - Ram Prabesh Mandal & Ors.
- - MsUOI &  Ors. :

AT] 2001 (3) 303 - Ajit Kumar Chatterjee &
Ors.Vs.UOI & Ors,

AT] 2004 (3) 276 -~ Naveen Kumar & Ors. Vs.UOI &
Ors.0A No., 67/2007 - Phusa Ram Bhadu Vs.
UOI & Ors. Decided on 2.4.2008. W/




" facts and circumstances of the

»
"'(O;r-‘

 Civil Appeal Nos. 2530 / 81 & 1730 / 8.
i . x '”"-";: i 5 ‘uth._;:.:.,n-

Eastern. .  Railway

~ Vs.R.N.Singh

- OA No. 462004 -
V.UOL. Decided on 1

6. - Per: contra, Mr. Sali

counsel-for the respondents ve

the submissions raised by the

the applicant and he mainly ¢

vindra Kuamr Pareek & Ors.
,7.20085, :

Trivedi,, Advocate, learmed
emently argued and opposed
learned counsel appearing for

ntends that the application is

liable to be dismissed on the ground of limitation. He further

contends that the seniority

with regard to the private

respondents i.e. Respondents No. 3 and 4 were given in the

yéar 1992-1994 and it is well within the knowledge of the

applicants and thereafter also

in the year 1995, 1998, the

respondents issued seniority lists but, the applicants without

raising any objection and without cﬂhaﬁenging the seniority list

which was issued in the year 1995 and 1998 now they cannot

claim seniority over and above|
and 4 after a long delay. And
Railway Board issued a Circular

not have any application to the

the private respondents No. 3
he further contends that the
No. 93/2004 {Annex.A/8) does

-present case since no Circular

or any rule can be applied retrospectively until and unless it is

reply, he prayé to dismiss the O

the following decisions : -
(12007 {2) SCC 725-
(i1)2006 (11)SCC 464

(iii)1977 SLR (2) 289 -

 so specifically provided. In view of the abnormal delay and the

case which are narrated in the

A. with cost and he relied upon

-~

)



7. "“ We have'-‘gpne\throuvg, “the complete records- of the
cas;e as- well as the 1."_??‘5*.‘”;’5 € d-by both the parties. After a
careful reading of the-pleadings: - of -the parties, the only.issue
before us is, ;whg_gbgr;th%ijgglg}gggsﬂand decisions which are

+ «ited by the-learned: counsel,for.the.applicants, are-applicable

to _the present case on hand ? The relief sought by the

applicant in_the O.A. is to quash and set aside the impugned

order dated - 16,11.2005 vide |Annex. A/1 and order dated

24.7.2006 vide Annex.Af2 and to assign the seniority to the

respondents No.3 and 4 according to the judgement vide

s 0} - Annexs, A/4 and Af7. As per the order dated 16™ November,
- 2005 {Annex.Af1), the applicants' representation was rejected

with regard to seniority 'o er and above the private

| respondents: No. 3 and 4. In vrw of the Circular No. 93/2004

duly issued by the Railway Board and since their prayer was

rejected they were shown at Sl Nos. 11, 14 and 13 in the
Panel dated 24™-July, 2005 (Annex.A/2) in respect of selection
for, the post: of C.LT. Grade Rs. 6500-10500 (RP) in
Commercial Department; wher
3 and 4 were shown at Sl. No. 8 and 9 respectively which is the
mamchallengem the O.A. The main contention of the learned
. counsel for -the -applicants_that the respondent - authorities
ought ;gp\t to "have issued the order dated 24™ July, 2005
(Annex.A/2) by giving the seniority to the respondents No. 3

and .4 -over-and above the applicants since the issue was

‘already settled by an order and judgement dated 5™ January,
2000 in the case of Indian Railway Ticket Checking Staff
- Assogiation and Another Vs. UOI & Others [OA No. 489/1994]
decided by this very Bench and also by an order and

judgement of the Hon'ble High Court of Rajasthan at Jodhpur in

WS
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T &
435/2000 decidet

D.B.C.Writ Petition No. 3 on 13%
QOctober,2000.
8. We have 9999“?59‘!4“; the judgements cited by the

learned counsel for applicants}-

Prabesh . Mondal and Ors.

ordinate. Bench at Kolkata held

*7. At the very o

wherein, in the case of Ram
Vs. UOI & Others, our co-
s follows :

, -we _may point out that some

.., misconceptions are prevailing regarding applicability of
=~ the order of the judgment. A judgment is always
retrospective unless the same &5 said to be prospective
‘and the legisiation is always prospective unless it is said

| . to be retrospective. (M.A. Murthy - vs. State of Kamataka
D) - 3nd others 2003 S (I.&S) 1076 refers). The Hon'ble

o = Apex Court” has settled this issue in a catena of
- Judgments. Now as far as assignment of seniority to the

surplus staff is concerned the issue has been adjudicated

upon on a number of occasions. We notice that the case

came before the CAT of Allahabad Bench which i&s relied

upon by the Ld. Counsel for the appiicants. The same is

afso relied upon by the Jodhpur Bench of the Tribunal

passed on O.A. 165 of 1997 vide order dated 24.2.99

wherein & has been stated In eguitable term that the

surpius staff cannot be entitied to the seniority list which

they are enjoying on the earlier post. We have also gone

- through the various judgments which have been piaced

.. before us along with the judgments of this bench of the

-+ Tribunal. We find that the controversy has been

" elaborately dealt with. At this juncture we have no

hesitation in foliowing the ratio of the said decision and

applying the same in this case.
8.In view of what has n stated and discussed above,

the impugned seniofi
quashed. The applicants shall

consequential benefits,
of both the parties th

list dated 3.9.96 & hercby
be entitled to all
We make it clear in the Interest
the surplus staff, some of them

being private respondents here and some of them may be

otherwise included in the seniority kst dated 3.9.96 shait

be granted their senionty only from the date of their

absorption. The applicants are ako entitled to their due
. promotion as per their original seniority in the feeder
e grade With the above observation the O.A. is disposed of
| with ao order as to A

- -In the case of Ajit Kuamr Chatterjee & Ors. Vs.
UOI & Ors., same 'Kolkata Bench has given the finding as

follows :-

- "8. The seniority of the suiplus personnei when they are
. .absorbed in the new départment cannot take effect from
-+ -the date of their original appointment but it shall




necessarily take effect from the date of their absorption in
the new department.|In" the case of 8.M. NayaF & Ors.
. =vs=Union-of India & Ors.-Reported-in (1991) 15 ATC 634
«...it . has been held that a surpius person who has been
.absorbed has no legal right to claim benefits of past
-services of service | conditions applicable prior to
-redeployment. In the icase of Chiranjiv Singh Jat & Ors.
vs- Union of India & Ors. Reported in {1988) 6 ATC 402
iso & was observed that benefit of past service for the
ufposes of promotion. in’ new department cannot be
“claimed by the persons who had been declared surplus
-and were absorbed in the new department. The Hoa'ble
Supreme Court in the case of Union of India & Ors. -vs-
.. Savitri & Ors. Repo in 1998 SCC (L&S) 1134 heid
“that benefit of service rendered by a surplus employee in
s jrevious organization (Is not permissible for fixation of
: senjority in the organisation where surplus staff i
redeployed. The legal position as it stands today is that a
suipius employee cannot claim benefit of past service for
the purpose of determination of his seniotity in the new
establishment where he is absorbed.”

- Similarly, our co-ordinate Bench at Lucknow, has held

in Naveen Kumor -al‘!d Ve. UO.I. & Ors. as

under ;-

"6. Policy decision does not fall within the scope of judicial
review unless decision| is contrary to any statutory
provision or the constitution. Court cannot examine
relative merits of different economic policies and cannot
stnke down a policy mereiy on ground that another policy
would have been fairer and better. In the present case it
is alleged that an illegality has been committed in
execution of the policy decision of the Railway Board,
: - having the statutory forces. The court, therefore, is not

; -~ . debarred to have d judicial review of such decision.
- 7.-It would be clear from) the order of 17.11.2000 that the
-..staff -'of mechanical sjde was redeployed and not
transterred to electrical side. Had there been a conscious
- --decision for transferring the staff of the mechanical side to
. that .of. electrical side, there was no gquestion of
- aintaining the seniority and getting the promotion in
. .original_trade je. cadre! It appears that thereafter, a
~-gecicion to absorb the mechanical staff compieting 2-1/2
years in the electrical side and accord them the seniority
== on the basis of length of service in the grade was taken.
% The.order 31.7.03 sp | ifically states that integrated
“o-genfority list of the Techpician (TL-1, TL-II, WTL, Single
Trade, AC and Power) Grade II is being issued on the
- basis of length of service rendered by each Technician
. . Grade Il including redeployed surplus mechanical grade
~- . III -already working in the electrical wing keeping their
. _inter-se (seniority) intact| The grievance of the applicants
is that in case such an integrated seniority iist is prepared,
the promotion / upgradation under the restructuring
would deprive the eiccTcai wing wireman Technician

.. Grade HI from such promotions because of the lowerning

down of their seniority.

&



“+  8.The Railway Board circular dated 25.5.04 (Annexure -1
to the Supplementary. RA) which. amends the Indian
< Railway Estabiishment Manuai, 1969 by Advance
... Correction Slip No.” 159, provides that °It has been
v decided that the service rendered by the surplus staff
. -prior.to  redeployment| will not count for senionity and
eee gpmmotion in the absorbing unit,”. The other stipuiations
in.the existing instructions when a Iarge number of staff is
- being réndered surplus and they are absorbed in new
units, they should be given their full seniority but kept in
@ separate block against special supernumerary posts in
consultation with the Unions so that they seek promotion
‘separately as per percentage applicable to them in their
-original cadre.and the lexisting staff in the absorbing unit
-are also-not adversely affected, remamed unchanged.

-9, The -seniority list enclosed by the respondents has no
‘reélation to the present! application. It appears that some
other seniority fist has been filed as Annexure No. CR-1.
he‘semodty list. which| has. been challenged by this O.A, is
-given-as- enclosure to /Annexure No. A-1 to the O.A. On
pemsal of the said enclosure, it i clear that the applicants
have been placed bejow the mechanical wing Technician
-, Gradé Il .and. there js a8 minimum senjority loss of 9
-sefials:~ This ~would - necessarily effect the Wireman

C
o

=~ -10.The respondents cannot go against the instructions
I jesued by the Radway Board on 25.5.2004 discussed
above, The present O.A. is fuily covered by the hiil bench
. Judgement of CAT i P.K. Dubey’s case. It also gets
- - support of V.K. Debey nd Rama Kant Chaturvedi's case.

N + 11.In view of the bove discussion, we are of the
% . considéred opinion that the respondents have not passed
- - the order refecting the representation of the applicant and
. igsued the seniority |list as provided for in the Railway
== Bogrd-Circular dated (25.5.2004. On this ground alone,
. ‘the senionty list da 31.7.03 (Annexure No.A-1) and
-refected order dated 24.3.04 (Annexure No.A-2) are liabie
... to . be - quashed. Respondents have to follow the
- - instructions med by the Railway Board.

12.In the result, O.A. succeeds. The seniority. st dated

31.7.2003 (Annexure A-1) and rejection order dated
- 24.,3.2004 (Annexure A-2) are quashed. Respondents are
.. . directed to act in accordance with the instructions issued
by the Railway Board vide jetter No. E(NG) 1-2000/SR-
- 6/23 dated 25.5.2004. No orders as to costs.”’

- In-a similar case i.e.| Phusa. Ram Bhadu Vs.UOI &
.. Ors.;._this Bench observed as follows :-

-*4, -The sole question which reguires our consideration is
.whether the. service rendered by the applicant in the
~Claims Branch in the grade of Rs. 5500-9000 as Office
Superintendent - II | with effect from 05.05.1998 should
- be-counted for the purpose of seniority in the cadre of
‘E.R.S. According to|us, the matter on this point &5 no
-ionger res integra. The Apex court as far back as in the
_year 1980 in the case of Rama Kant Chaturvedi and Ors.
~vs: The “'Divisional |Superintendent, Northemn Railway,
"Moradabad and Ors., 1981 SCC (L&S) 423 has
- categorically held that the seniority in the old unit (in this
«: . case Loco Department) is of no relevance in determining

s
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33 seniority in -new- Unit (in this case C&W -Department)
- when they are appointed . in.new unit on different dates.

. The facts of the-case were that the diesei unit of railway

. was constitiited’ for the first. time’ apart from the steam

_unit almady existing. 'The two units were treated as
"separate and distinct having different avenues of
=+ promaotion. Some of the persons belonging to Fireman
e CBtEGOrY _were drafted | from steam unit to diesel unit,
-~ possessing -a minimum quaiiﬁcation of matriculation to
. the “diesel side as Drivers' Assistant after giving them
- requisite training. _This resulted in absorption of junior
persons. as Drivers Assistant on the diesel side as against
“-senior-persons who copid .not be drafted on the diesel
" side. s they. did ‘not. |fulfill the requisite qualification.
- Subsequently, relaxation was granted to the category of
.. those Fireman and they were aiso granted promotion as
- Drivers Assistant. The issue before the Apex Court was
. Whether persons who were senior a@s Fireman in steam
- ide and were- absorbed in the diesel side after the
v absorption of some of junior persons as Driver Assistant
. 'after granting them relaxation in educational quaiification
" should be ptaced senior in that category on the basis of
. thejr seniority in steam side. The Apex court catego:fcaﬂy
held. that the seniority on the steam side is of no
~relevance in determining seniority in diesel side when
‘they are appointed on diesei side on different dates. The
. judgement in the case of Rama Kant Chaturvedi (supra)

- Dubey and Ors. vs. Unian of India and Ors., 1997 (4) SLR
- 251, This was a case where the appellants before the
- Apex Court were drafted on diesel side of the bocomotive
operation. Subseguently on introduction of electrical
engines, they were gj training and were absorbed in
electrical locomotive side. The controversy before the
Tribunal was regarding | inter-se seniority. The Tribunal
held that since they depioyed to the electrical side
for the first time, their senjonty was required to be
.. counted from the date of deployment in the electrical
sz locomotive operation and the previous service cannot be

Court in the case of Rama

. The Apex Court while upholding

< . the judgement of the leamed Tribunal dismissed the

— - appeal of the appellants and in Para 5 of the judgement,
. has nade the following observations :

*s. Shni Vijay Bahuguna, leamed senior counsel

° appearing for the appellants, contends that since they
== had been working on the diesel side for a long rumber
... of years, merely because they were sent to training
- -for three months| to be absorbed in the electrical
< -jocomotive operatxPn ., their entire previous fength of
service cannot be wiped out causing detriment to their
length of service and promotional avenues on account

of the change in the policy. Therefore, the view taken

by this: Court requires reconsideration. We find no
force in the contention. It is seen that the diesel
engine drivers and the staff working with them
operates in one sector, namely, diesel locomotive
sector, while electrical engine drivers and the staff
operating on the| electnical engines operate on a
different sector.’ Consequent upon the gdradual
displacement of diesel engines, instead of retrenching
them from service they were sought to be absorbed

by giving necessary training in the trains operating on

- electrical energy. As a consequence, they were shifted
," 'to a new cadre. |Under these drcumstances, they
cannot have a lien on the posts on electrical side nior
“they be entitled to seniority over the staff regularly




Y

. W)
vk 7 working in the electrical locomotive™ “detriment. der

these circumnstances, this Court has. hefd that a‘wer
cannot have a servority over them......

- Thus, in view of the law laid down by the Apex Court as
. .stated above, we are of the view that the present O.A. is
.- -squarely covered by the ratio lakl down by the Apex Court
- in . the .case of Rama Kant Chaturvedi (supra) more
- ~particularly in the case of V.K. Dubey (supra) where the
" issite_as involved in this case was directed involved.

. department for the purpose of their seniority in the

=< new unit / department. Such employees are to be

«. - treated as fresh entrants in the matter of seniority,
promotion etc.

‘ '2.CAT/Jodhpur in their recent judgement dated
T 24.12.1999in OA No. 165/98 - Shri Surinder Prakash
~  and others vs. Union of India and others and ancther
dated 05.01.2000 in OA No. 48%/94 - Indian Railway
Ticket Checking it Assodation and another Vs.
+  {nion of India and Ors. have aliowed the applications
v o TIOC Dy the Raflway employees against the procedure
«» - of -altowing fult seniority to surplus staff on their
7 - absorption to another cadre. These judgements were
--based upon the | judgement dated 29.07.1988 of
Hondle Supreme Court in C.A No. 2530/8%1 and
1730/87 in the of South Easten Railway and
' Ors. vs. Ram Narain Singh and Ors. And also the
Judgement dated 18.11,1980 in the case of Ramakant
" Chaturved and Vs. Divisional Supdt., Northern
Raiivay, Moradabad and Ors, - 1980 (Supp) SCC 621.
" A copy of Apex Courts pidgement dated 18.11.1980
was dircuiated to the Railways vide this Mnistry s fetter
No. E(NG)I - / PM1/292 dated 16.03.1981 for
infommion and guidance,

Thus, from reading of Para 2 of the letter dated
'25.05.2004 as reproduced above, i & clear that the
= judgement of the Apex Court was circulated for
~"information and guidance vide Ministry letter dated
16.03.1981 and also that the Supreme Court has given
directions that surplus staff absorbed in other cadres /
departments will not count their service rendered by them
. in the parent cadre /| department for the purpose of
- seniority and promotion. Thus, viewing the matter on the
" basis of law laid down by the Apex Court as early as in
the year 1980 and foliowed subsequently and aiso that
now the railway authorities have also inserted specilfic
prowsion i.e. Pa4ra 313A in the IREM, the onty conclusion

,,,,,

to the E.R.S. Cadre, whereas the applicant pmr to his

. . .absorption in the E.R.S. cadre belongs to the Claims
- Branch which is a different cadre. Consequent upon the
displacement of the applicant from Claims Branch along

- with other persons, instead of retrenching him from

" service, he was szt(tﬁ to be absorbed in another unit /

cadre by giving n ary training so that he can be
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¥ adjusted to a new cadre. Under these circumstances, the
"t applicant is. aot ent to the seniority over the staff
- - aiready working in the E.R.S. Cadre. Thus, the ciaim of
.. the applicant that he be assigned seniority in the grade of
" Rs. §500-9000 with from O5* May, 1998 ie. by
counting past service cannot be accepted.

- 5. Further, the applicant cannot draw any assistance from
- 21.04.1989 which provides that
- - the seniority of redeployed staff is required to be assigned
.. on the basis of length of service in their respective grade
- being- contrary to the law laid down by the Apex Court as
.. hoticed above in in view of the reasoning given herein .
- - -ghove. Thus, we see no infirmity in the action of the
respondents whereby the respondents vide order dated
26.05.2005 (Annexure A/1) has stated that the applicant
will get seniority in terms of Railway Board's letter dated
25.05.2004.

6. seeviiniinin . The grievance of the applicant is regarding
tentative seniority l and not regarding the final seniority
list, as such, we are of the view that no finding on this
”aspect fs requimd to be given in the absence of necessary
parties as well as in the absence of challenging the
.valldly of the final nion’ty list and this question s left
OPOR. aeeeereeeerrraceoniporannns

7. With these above pbservations, the Originai Application
is disposed of with no order as to costs.”

9. - -~ Thus, we are of the opinion that the issue involved in

the present case is alreadTs decided by various coordinate

Benches of C.A.-T. on the basis of the findings given by the

Hon'ble Supreme Court in Civil Appeal No. 2530/1981 and

1730/1986 in the case of Southern Eastern Raliway and
Ors. vs. Ram Narain Singh and Ors.

And very recently a similarly case in the case of

Ravindra Kumer oand Vs. UOI & Others [OA No.

46/2004] decided on 14.7.2005, it was held as follows : -

“We have considered the rivai submissions including the

.. various judgements cited on behalf of the applicants. On
-+ wading through the same, we find that in the decision in
<% .. Ram Prabesh Mondal and Ors. (supra), the issue involved
«. - in the instant case had been exhaustively and extensively
. .dealt with. The said decision is based on a specific
- - judgement of the Apex Court in the case of V.K. Dubey
.. .and Ors. Vs. Union of India and Ors. [1997 SCC (L&S)
- 1123]. It has also been heid therein that judgements
always will have retrospective effect until the same is said

to be prospective and the legisiation is aiways prospective
until the same is said to be retrospective. in this view of

e <~ the matter, we find it safe to conclude that the issue

involved In the instant case is fully covered by the ratio of

o=
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¢ the said decision and have no hes:tatton in appfymg

. not- ﬁnd it necssary -+0 repeat ‘the- dISCHSSion made. in

- RanvPrabesh. Mondal and Ors. (supra).afresh: In any case

- - the discussions: made in-the said- decision: shali be read as
. apart of this case.”

« ey 5 gt

~ 10.- We have a!so -gone. throt:h the: judgements cited by
the learned counsel-for respondents.:

2007 {2) SCC P. 725 ~ A P. Steel Re-Rolling Mills Ltd.
Vs, State of Kerala and | Ors. And Victory Papers and
" Boards India Ltd. Vs. State of Kerala & Ors.

2006 (11) SCC P. 464 -U.P. Jal Nigam and Another
-Vs. Jaswant Singh and Another.

o In the case of A.P. Steel's, it was held by Hon'ble the

. ‘Supreme Court in para 40 as under :-

=" "40. The benefit of a judgement is not extended to 3 case
L automatically. While granting-relief in a writ petition, the
- High Court is entitled| to consider the fact situation
 obtaining in each case including the conduct of the
petitioner. In doing so, the Court is entitied to take into
.. consideration the fact as to whether the wnt petitioner
~- ~had chosen to sit over the matter and then wake up after
- .the decision of this Coutt. If It is found that the appellant
approached the Court r & long delay, the same may
- ..disentitle him to obtain a discretionary relief.”

“Th<=_.'_5_4\1;15'53(;(»:o,u‘rt~ in U.P. Jal Nigam and Another Vs. Jaswant
Singh and Another-held as follows :

“8. Our attention was giso invited to a decision of this
Court in State of Karnataka v. Kotrayya. In that case the
respondents woke up | to ciaim the reiief which was
granted to their colleagues by the Tribunal with an
application to condone the delay. The Tribunal condoned
the delay. Therefore, |the State approached this Court

- and this Court after considering the matter observed s
2\ -..-under : (SCC p.268)

in sub-sections {1) or (2) of Section 21, explanation

" shouid be given for the delay which occasimed after

the expiry of the aforesaid respective period applicable

" to the appropriate case and the Tribunai should satisiy

" fteelf whether explanation offered was proper. In

. the instant case, the explanation offered was that they
came to know of the relief granted by the Tribunal in

... August 1989 -and that they #led the petition
“iminedately thereafter. That is not 2 proper

Y




} explanation at al
. explain under su
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What was required of them to
ections (1) and (2) was as to why

_they could not avail of the remedy of redressal of their

N grievances before
under - sub-secti
axplanation given.

e expiry of the period prescribed
1) or (2). That was not the
refore, the Tribunal was wholly

- __ urjustified in condoning the delay.”

o 9. Simjlarly in Jagdish Lal V5. State of Haryana this Court
“a-teaffirmed the rule ifa a chose to sit over the matter
~and then woke up after the decision of the court, then
i such person cannot stand to benefit. In that case it was

*The delay disent tes & party to discretionary relief
under Article 226 or Article 32 of the Constitution, The
appeliants kept sleeping over their rights for long and
woke up when they had the impetus from Virpai Singh
Chauhan case. The appeilants’ desperate attempt to
redo the seniority i5 not amenable to judicial review at
this belated stage.

~ On considering the cases cited above, by learned
counsel for respondents, we are |of the opinion that the facts
and circumstances in the cited case are entirely different to the
present case and' hence, the ratio of above said judgements

are not applicable to the instant case.

11. _. The only and the main contention raised by Mr.

Iearned_counéel for respondents is that applicants approached

¥ Athis Tribunal with abnormal delay and also the benefit of a
judgement is not extended to a |case automatically and 'they
cannot take shelter of a judgement passed long-back and the
applicants are thus dis-entitled to get the relief as prayed by
them in this O.A. after traversing the case. However, we are

not inclined to agree with the coTtentions and stand taken by

the respondents. The main relief of the applicants' herein, are

that the private respondents No.|3 and 4 should be assigned

seniority in accordance with the judgement of the Hon'ble
Supreme Court in Civil Appeals No. 2530/1981 and 1730/1986

and other judgements delivered | by various Benches of this

e
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Tribunal after foi!owing the Apex Court judgement wherein, the

issue with regard to the assignment of seniority for the
emplgyées who were declared as surplus and re-deployed in
other departments / units should,reckoned from the date when
they are re-deployed in the other departments l units. Since
the issue has _already been settled by the Hon'ble Supreme
Court and the other Benches of Central Administrative Tribunal
long back, now, there is no need to go into the merits and de-
merits of the case with regard to assignment of seniority for
the surplus employeee;: who re-de%ployed in other departments /
units. “
12, In view of the above fJacts and circumstances of the

case, the panel for selection to the post of C.I.T. Grade Rs.

6500-10500 (RP) in Commerciﬂl Department dated 24% July,

| 2005, is in utter violation oﬂ the Rules and against the

judgement of Hon'ble Supreme Court as well as various
Benches of this Tribunal and similarly the impugned order

dated 16™ November, 2005 rejecting the representation of the

‘g'pplicants dated 20™ October, 2005, is wholly bad in law and

| against the principles of natural justice and the same is liable

to be quashed.

'13. - For the foregding reasons and discussions made

above and in view of the findi gs and observations given by

theﬂHp_'nfble - Supreme Court and various Benchesi of this

Tribunal, we have no hesitation to quash and set aside the

~the seniority to respondents No

impugned orders dated 16™ No

24" July, 2006 (Annex./2) ai

vember, 2005 tAnnex.Nl) and

nd accordingly, the same are

quashed and set aside and we direct the respondents to assign

3 and 4 in accordance with the

N
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judgement vide_Annexs. A/4 to A7 and prepare a Senijority List
accerdihg!y. The -';Intérim Order which was granted by this
Tribunal on 18™ August, 2006 and modified on 19" September,
2007 is made absolute. Itis made clear that the applicants are
also entitled to their due promotion as per the seniority list to
be prepared by the respondents and they are entitled to all

consequential benefits accordingly.

14, We made it clear that the respondeni:s shall conclude

the entire exercise within a period of three months from the

date of receipt of a copy of this order. The Original Application

is allowed but, with no order as to costs.

%\/\N\(\
[R.R. Bhandari} . - [B.V. Rao]E» v
Member (A) . Member (J)
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