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Origina~ .Applk~iition t,Jo .. 172 of 2006. 

M~y13~oos. 

H .. ~""'·~J ..... !lll .. Cl '1..1" ~ .... ,... ii\Al,.. ...... i<, ..... ,. f'!l1 
t:VI :. Ut""W ~ .... ,,a'~"' V ~ ~~•,QSt#f il""if-.;;lir. tit<!!~ I twt J 

Hon~bie rldr. R.R.Shandari,. Member [A] 

1= Bhushan Lal Taneja s/o Late Shri LD. Taneja aged about 51 
years! at present working as Juni !f Inspector of Tickets {JIT) 
in Grade of Rs. 5000-9000 Nmth \!Vestern Rai!lf.tay1 Bikaner, 
resident of II Damni Quarters, Rani Bazar, Bikaner- 334001 
(Raj). 

3·-

1-.... 

Poonam Chand Bhati S/o Shri Ra 1 La! Bhati, ag·ed about 58 
yearsr at present working as Juni r Im;pector of Tickets (J!D 
in Grade of Rs .. 5000-90001 1\Jortf ·western RaH\-~myi Bikaner,. 
resident of Near JeH VVell Tank1 B'kaner 334001 (Raj). 

'I - f I ,. u mon o n ma 
Rafh.AJay, Jaipur. 

\*!Eifi 18~ 
-.~~-~.~ uv 

2- Divisional Personnel Manage.ri ~k rth Western Railway E.ik~ner 

Shrl Tara Singh; Juniior Inspecto of Tickets (J, LT. )t in Grade 
Rs. 5000-9000; Hanuman Junct'Of'i1 North ~Vestern Re ih-vay1 

Hanuman Junction . 

..... ~... • 1-h o• tt st s· · 1\,., ... ~-- • · onagira~.o una , o nn l'diKU ·"-am ali.. presen\., worKBlQ as 
'hn.,i..-..- Tncr.ort-.,., ... r.f TiclK.e!:-c (i I '\ in t:~·:;,.rlo o.- c:nnn-o.nnn 

-J'f.,J(iiU.•..i'i .:t.-tf.vy.....,.t.~."-"'J'! '"...:'"'li (f. ~"--..3 \IJ'' r. "•JJ ::..-~ ~~"-::!""~-- t'\.\.l'r. . ....:-urv· ... J ...:~~--..:r"'t..f>r...;-1 

North \Meste.rn Railway. 
. .... Respondents. 

Q.- 1\l!r ,...""1'1 T,.,·1··-- ..Jli AdH .. <"'.,~."" £:,..,,. R"""''""_..,..,..~,., ... c..,.. '"''..... i =- ·~ct· '"} wy P'~ " ~IU 5 . l veu!f ~{J~ .... ~!U•;: .. ~t ~~-31_ f ~t:ll{JL_Jili 'C'JI\..~ !~i,_;!,. ..!. ~J!! £.,.-.; 

l=lu i•"r R'-"'-'1·,..,.-~n,., P?lli"\f:rll. '"rlV'"'"""t;:; fnr, R'" .nond;;:,n,.t- ".io- ~ f.rJ t.,.f. 1. '-""""¥ Ct•..&l"'"'i I ~\tll/-t\A'I ,;:~\,.\,. .. .;·t,e.Y ~~ 1- 'i""' tFJ"\l -.....,),"-a~· '._,, 

None present for Respondents No. 4 & 5. 

have filed this Applica ion under Section 19 of the · 

/ 
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July! 2006 (P..nnex.iV2) and further 

4 (Serv Shri Tara Singh and Shokat B be declared junior vis-a-vis 

the applicants, in v1ew of several Judg ments/Orders filed along with 

th"" ~""· 1\ ac- 1\ ·1n·~'.J'~ A fA ~o "I.""~ I ,;;;;; • ....,,}'-',, "" ;.:.,, I o;;;:,n.;:>, 'I -, '· I"' J'. 

2- The brief matrix of the case 1 :1ccording to the applicants, are 

that the respondent No. 2 has issued the impugned lettei- dated 24th 

July1 2006 (Annex. A/2) by v1hkh a -election for the post of Chief 

Inspector of Tickets Grade Rs. 6500-l ·500 is scheduled to be held on 

their past service i-endered as d . . . ' 
an~ have been ass~neo 

semonty over and above the appiic nts. They further states that 

vide 

respondent No. 2 has 

of respondents No. 3 and 

- ~~-·~ba.·­
\.,t_<_<- -..,!I 

repl·i ~ ide impugned 

for the 

16t-h ..l .... 

They further states that it has been 

'llentioned in the impugned ~et:ter d .. ted 24r11 July1 2006 that any of 

got any objectionf may file a representation and 

far. It is further stated that before of the impugned letter dated 

have been assigned seniority over nd abov·e them. Ti1ey further 



~s- ~ 
states~'l:hat the respo~def1t auth rities issued· impugned-. letter 

against the rules and law and lso contrary to the law laid 

down by the Apex Court, High C urt of Rajasthan and various 

Benches of this Tribunal, hence, the applicants approached this , - -.- .. -. - - I 
Tribunal ~ .Y~nti~te their grieva ces. 

3- _, -. · :· T~~---~~pqf1~ents No. and 2 contested the matter 

by filing a counter-affidavit stati g that the Original Application 

is not within the prescribed pe , iod of Limitation inasmuch as 

the cause of action, if at all aro e to the applicants, was in the 

year 1992 and 1994. They fu her/ contends with regard to 

assignment of seniority to the espondents No. 3 and 4, only 

in the year 1992 and 1994. T e applicants, if at all, had any 

grievance against these two, t ey ought to have agitated the 

same well in time and hence, this Application deserves to be 

dismissed without going into t e merits. They further contends 

that the post. of Chief Ticket I spector Grade Rs. 6500-10500 

is a selection post. and is requl red to be filled-In by a positive 

act . of selection which con ins written test and other 

· formalities. Accordingly, respo dents issued a Notification vide 

Annexure A/2 wherein, the el gible Junior Inspector of Tickets 

(Jm 1 Dy.Chief Ticket Inspe tor (CTI) Grade Rs. 5500-9000 

(RP) were call~d-upon to ppear in the written test in 

accordance with their seniori and the seniority list dated 16th 

lanuary,_~9Q6, is marked as Annexure R/1 and it is the case 

of the _respondents that the applicants have not raised any 

grievance against this se iority list and all the eligible 

candidates were called-upon to appear in the written test in 

accordance with the Seniori list Annex. R/1/1, therefore, no 

fault can· be found so far as the Annex. A/2 is concerned. It is 

~y--
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·further contended by·.the respo dents that respondents ··No. 3 
" ( ' ... ··t···· .; --· . . . . . 

and 4 have-not only. been··Sht;?W ·as -senior to the applicants-in 
...... ~: • ' . "i . • '·'-> ,' ' • • • . •• • .. 

the seniority list. issued .. on--16th,J~n~ary;·2006 but, -they- have 
. . . , , . ~- .. ·· -, ,.., •• ,,. :.v'· :n-~~! · ·-::_· .. ~ ..... ' ,_. . -·:_,_·-.r:<'* .. ~'!·J t • •.• .: • • • • 

been all-:-along senion to·thet:ap lkants:-for yean; together and 
-~ .... J • .,.!.tiW!.-~..,... • -. 

·the fac~ _,\h~t re$pQn~~nts No. 3 and 4 are seniors to the 

applic@n.~~-!!J~;t~,J~.J'~,~~L~~t.~,in, J!:kn~wledge of the applicants 

rightJ~m"'~~,~~-·.Y,!!f<~~~~2_ and_ --~~94 respectively. CEven during 

this_;P,~[i9.~,;~,~h~ ..... f!~pot)de~.ts i u~. seniority list(s) vide letter 

dat~cL~ l'!arc~,,)995 and 10"> September, 1998 (Annexs. 

R/~l~,.Ju~~ _ .R/?.1~), respectively. Therefore, the applicants 

,canl!,'\!t,!;[ai!Jl, sel!iprtty ,over en~ above private respondents No. 

3 and..;~ ... ats_u~.h a belated sta~e as there is a gross delay and 

latch~Jl~-~-"~~is_Tri_bynal would/_not like to go into the merits of 

the._~a.~~~, .. rhe,y:~J~•~er conten~s that the respondents No. 3 

and_4 .w~re promQte,d as J.I.T. I Dy. C.T.I. In Grade Rs. 5500-
___ ,....,~1" ... ~- •· ,• ..... ;_.._- ·"· .•.-. -~-~............ . '. ~ 

· gooo~on· 5th Sentember 1997 nd 28th June 1997 respectively 
• • • : ••• -·.,. '':'~t:-.J""-'"1 ?'-=~'- ':" • 1-' ~~ .. . .'-' --~-~-~-~·\~·<!:':~;~-. . ,t\ -~Y~. _,~. ···~· •..).. -~--~" -, .; •J ·' • .,. • , I 

whe~_a§,;~.~~~ppJ!fat:~tNQ .. J., .. , .. and 3 were promoted in Grade 

of .R!~,: .. ~SQ0-9000. as J.I.T. I Dy. C.T.I. on 12th December, 

1999, __ !iu:')u.ly,_;,~001 and 1 tn July, 2001 respectively.They 

. furth~E£9Q~fl~~ ... Jhat the. app~ ~ants ~an not take shelter of any 

judgtm~ot __ p~~sed in respect fother employees in other OAs 

or the ju~gemeqt of the Hon• le High Court inasmuch as.the 

~P.Plit;:,~n_~ .... ,,::~~-!e~;,2~~L ~.r._~ei . rights _for _years together and 

thus, --~'~-~;J9,r:~fa,ypurabi.E! .. ~e is ion, in some other cases, which 

is .... I19~.~,.P~Q~l~~~~~.!!c,.~mi~L.1£.t., ~ .. ,M~reover, the Railway Board 

,_:. Circular No.- · 93/2004 (An ex. A/8 does not have any . - .. ,_.[_ .... . -· ..• _.,,, . .,..__ .. . -

appH~!-ti.~n.-~~- th.~. P~nt~as inasmuch as no circular or any 

rul!!! -·~an. be applied retrospe tively until and unless, it is so 
. - ·:- .... •~-y~~ ........ ;"""'"'~~-.-~~- '. ; 

ppec.ifically_J~r,ovi~~~In~ __ yi~w f ~he_ facts and circumstances of 

the ·.C.Cl~e,,. the O.A. is liable to be dismissed for the lack of 

~ 
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merits. 

4. .J~.~~ ~~~. the_leam counsel for the parties. 

5.. . Th~~.J!~.rned c~!Jnsel r _applicant Mr. Y.K. Sharma, 

reiterated_,~'-Lf~,~~. qf .til~ .C:'\'Se ~nd he mainly stated that the 

i{n~ygn~c;t ~~e:-~ated .~4th July, 2006 (Annex.A/2) is bad in law 

and_j$·:1iable -~ be q~ashed si ce it was issued against the 

principles of. law settled by the Apex Court and various other 

Benches of the Tribunal. He further stated that the Issue 

under challenge in this case wi regard to counting of seniority 

for the employees who decla ed surplus and later on re­

deployed in other department I cadre settled by the Apex 

Court as well as C.A.T. Benches and he further argued that the 

Issue was already settled by v rious judgements stating that 

the. cadre ()f ~urplus who 1'1 -deployed in other cadre or 

departments, have been assig ed the seniority from the date 

of absor:ption in the new dep rtment or cadre. He further 

status that the respondent - uthorities without considering 

,_,. the various ·judgements hav given the seniority to the 

respondent Nos. 3 and 4 tak ng into consideration of their 

previous cadre or unit which is gainst law and the principles of 

natural justice and he prayed allow the O.A. by granting the 

reli_efs. as, prayed in . the O.A. a d he relied-upon the following 

decisions . 

. ··· :,. ATJ 2005 · (2) 229 - Ram Prabesh Mandai &. Ors . 
. ,.:~ ··.vs.UOI &. Ors. 

ATJ 200~ (3) 303 - Aj t Kumar Chatterjee &. 
Ors. Vs. UOI &. Ors. 

ATJ 2004 (3) 276- aveen Kumar&. Ors. Vs.UOI 8l 
Ors.OA No. 67/2007 - Phusa Ram Bhadu Vs. 

..... -UOI &. Ors. Decided n 2.4. 2008. 



'. 
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Civil Appe.,l- No~~- 2530 · 81· & 1730 /86 . 
. · _, · '· ·~·::·:,,:): S Uth":c.··· Eastern. Railway 

. V .R.N.Singh 

· OA No. 46/2004 - vindra Kuamr Pareek &. Ors. 
V.UOI. Decided on 1 . 7.2005. 

6. . .... · ~~r.~.,-~ontra, ·Mr. Sali Trivedi, Advocate, learned 

counsel .. for. ~e,.,.rn~P~Ild.ents. v · .. em~ntly argued and opposed 

the submissions raised by the learned counsel appearing for 

the applicant and he mainly c ntends that the application is 

liable to be dismissed on the ground of limitation .. He further 
. ' 

contends that the seniority with regard to the private 

~pondents i.e. Respondents jo. 3 and 4 were given in the 

year 1992-1994 and it is wei within the knowledge of the 

applicants and thereafter also in the year ·1995, 1998, the 

respondents issued seniority li ts but, the· applicants without 

raising any objection and with ut challenging the seniority list 

which was issued in the year 1 5 and 1998 now they cannot 

claim seniority over and above the private respondents No. 3 

and 4 after a long delay. And he further contends that the 

Railway Board issued a Circular No. 93/2004 (Annex.A/8) does 

not have any application to the· present case since no Circular 

or any rule can be applied ret spectively until and unless it is 

· so specifically provided. In vie of the abnormal delay and the 

facts and circumstances of the case which are narrated in the 

reply, he prays to dismiss the 0 A~ with cost and he relied upon 

the following decisions : .. 

(i)2007 (2) sec 72S­

(ii)2006 (1.1)SCC 464 

(iii) 1977 SLR (2) 289 

I 
\. 



--•:~ )--~t..... 

L-. - ---

@~· 
~· We have-_gon~- throug _·-the-complete ·records- of the 

-1 
7. 

case as-- well as the decisions ·ci d .. by· both- the parties. After a 
. . -· ' :.., . .' ~: .. . . . ) . , ' 

careful- reading of the, pleading --of -·the parties;- -the only. issue 

before us is, whe~er ~:~~dgJments·and deci~ns which are 
. . ···:;'f' . . ·.:-,_ .. -~:;-•-:-. -~ ~ .... :~::'·-~ -~. ! -!:· ... ~'!"·~ ..... '.-.!! .• ,. . .. 

cited by the-:_learned· counsel··fo ---~the,applicantsi are--applicable 
'·'· ...... ! ', -·.~: • ,<·.~·· .:_,,•.;....·::"··~! ·"!•..,.S':I·':.-.~·-·;.W'';'·~'-{ •" .. , , •··. ·.··~··-·,. 

to __ th~l, .. P.-~~~nt ~a.~_:,' _on _han ? The relief sought by the 

~ppl~~~lQ~,:Jt:L~h~:;Q.~A:.,Js_ to qua h and set aside the impugned 

order---dated -16.-ll-.2005 vide Annex. A/1 and order dated 
• • .......... -:<!10"·; •• ' •• • l~. :- • ... ) ,. ""---d~: .• _ yi:P-""~ •' .• , • .... t·. • • - : ' • 

24.?~29()9 _vid~~~~n~x.A/2 and--~- assign the seniority to the 

resp~odents _ No._3 _and 4 ace rding to the judgement vide 
'" ··•-'->- ,. -··· .. ···- ---···· 

Annex~_._A/4 and _A/7. As per e order dated 16th November, 
·~•·;j,<>,~t ~ ! J •,1· • ~;:: .• • • ·.• 

~ _ 2QOS:l~Jl9e.?<.~.N.~.)1,;,~~~ applica ts' representation was rejected 

with }~9l'.rd to seniority j er and above the private 

·::::::~o;:a:l::n B1:.:n;:i~c::~irN:~a:::: 
" reje~~~_,the.y_,we~~ shown at I. Nos. 11, 14 and 13 in the 

Pane.t9!.~~"~~~~~y_ly, 20Q~ _{_ _oex.A/21 in respect of selection 

·fo~~-~~~h!~J~~.~~;,,.~_L,C.I.T_. _ Gr; de Rs. 6500-10500 (RP) in 

.. c;QtU.t}l!~ittl _ ~P~.r.:tmen~; .. !!.~e as, the private respondents No. 

3 an~ .. ,1. VV~,I;'!,SI19~!t~tSI. No. and9 respectively which is the 

m~10..:!=.h.~I~~!!.9.~.J~ .. ~e_ ()~!'· "fh main contention of the learned 

COC:J-tl~~t~ .. :.f.<>L:.~~.3lPP.Ii~~-"~--~- ~h .t. J':-e respondent - authorities 
I 

Ollg~t .. ,!lot to ___ :ha~ _iss_u,~d th order dated 24th July," 2005 

(Anq~l.c;.'"A/~) _ :~Y ·_g}y!ng . t,l}e ,~e iority, to the respondents No. 3 

and· ;4 ·over :·and -· ~b~ve the pplicants since the issue was 
... ,'{..~~~,-~i~;':~··-:1. ,__ .,. ___ ~··· .,• 1'·-;.·-~,.e- _ .. .r .• •• \' • 

· alread~ settled by an order a d judgement dated 5th January, 
P.'~· ... ~,.~ -~•' • ' . 

2000 in -the case of Indian Railway Ticket Checking Staff 
-·':'-·~=,:;;.~;I.'> . ·. '·':."""·:·~,.-" ·~ 

-~Q~it;~t/on and Another Vs. 01 & Othets [OA No. 489/1994] 
• .~~ .· • t-·"' . ·-: . !--!<·!- - .•.' ... <: ~1, :- ' ~ - • • 

dec;i9ed ~ by ,.};hi.~_ v~ry Bene and also by an order and 

ju~g~ment 9,f,_,!h~::J:I~n·,bte High Cou~ ·of Rajasthan at Jodhpur in 



-8 ff~@ 
D. B.C. Writ Petition No. 435/2000 decdY on . 13"' 

October,2000. 

8. We have,JJ.~r:-e t~.~u h·: the judgements ci~ by the 

learned counsel for applicants-wherein,. ·in the: case of Ram 
. ,· .. ·. - /"~·" ·_;.:..:"' .. ·.· ' 

p,._~ .. ;,,~,,llOfldal,,,llnd ~. Vs~,,,UOJ' A Others, our co­

ordi~~~-:.Ben_ch __ !~J~ql~~ta. held s follows : 

117. At the very o ., . -we may point out that some 
,:;:;:; .,.,, mlSi:onceptions ale p vailing · regarding applicllbllity of 

the order of the J dgment. A judgment Is always 
retrospective unless ti e same Is said to be prospective 
and the legislation is /ways prospective unless It is said 

·to be ~etrospective. (I • Murthy - vs. St11te of Kilmiltilkil 
and othetS 2003 s (L&S) 1076 N!!fetS). The Hon'ble 
Apex Court .-"hits s fed this issue In if c11t:ena of 
judgments. Now as fa as liSS/gnment of seniority m the 
sutp/us staff Is conce ed the Issue has been adjudicated 
upon on a number of asions. We notice that the case 

'-·,· 

.. came before the CAT Allahabad Bench which Is relied 
upon by the Ld. Coun el for the applicants. The same Is 

··· alstJ relied upon by ti e Jodhpur Bench of the Tribunal 
passed on O..A. 165 f 1997 vide order dated 24.2.99 
wherein It hils been 'llted In eqult11ble term that the 
surplus staff cannot b entitled to the seniority list which 
they are enjoying on ti e earlier post. We have also gone 

.... , through the various j dgment.s which have been piKed 
,,::.;:· ·· belbie ·U.s along ·with t e judgments of this bench of the 
··'·· ·Tribunal. We find t at the controveiSy has been 

elaborately dealt witi ~J. At this juncture we have no 
hesitation in following ir:'e ratio of the saki decision and 

.. :·.. applying the same In thf case. 

8.In view of what has peen stated and discussed above, 
the Impugned senlo~ list dated 3.9.96 Is hereby· 
quashed. The applic, nts shall be entitled to all 
consequent/ill benefits. We make It dur In the Interest 
of both the parties th the surplus staff, some af them 
being priv11te respondents here and some of them may be 

··· otherwise included in the seniority liSt dated 3.9.96 shall 
be gmnt:ed their S.en~ rlty only from the date of their 

, · absorption. The applic nts ate also entitled to their due 
."'.. promotion as per thei original seniority in the feeder 
"·' · grade. With the above bsetVatlon the O.A. Is disposed of 

··'·- ~ 

· with no order as to , 

· · · ·In the case of A/It Kllilm, Chetfel'/ee A Ots. Vs. 
'• ,;;;!~! •' ;• '' ' ~ <"- r • - • , 

IJOJ' a Ors., same 'Kolkata B nch has given the finding as ,_,., _,.~-.,!j. ~ ' , . ' ,. ::' . -~- - . 

follows :-

f'8. The seniority of the su rp/us personnel when they are 
······· .. absotbed In the new d< artment cannot t11ke effect from 
, ,, · · the date of their o · ina/ appointment but it shall 

,,.,_.. ~ 



~®-) 
necessarily take 6fff! ftom the date oftheir absorption in 

,. · the .new .. ,depaitnielrt.:-rtf the cBse of B.M ..... NiJyar'"& OtS. 
, · . _:vs~ ·Union--of lndliJ' a rs.-- Reported>-/n'-(2991} 1 S· ATC 634 
"-----it- has been held tha a surplus person who ·has been 

~~~::·: _ JJbsorbed ___ has no leg I right to claim benefits of past 
""' . ---.services of service conditions applicable prior m 
~~,:;,.r:~:;~'P,Io(f!!~pt~ In. the . se of Chiranjiv Singh Jat & OIS. 
-r;c,~;;:.- ~vs- Umon of India tl 'IS. Repolted In (1988) 6 A TC 402 
--~~''&•'·, a/so-~ was observed hat benefit of past service for the 
.::~~~-'i:.:puf1,0iies ··c,t·pmmot/o .- 'lir" new department cannot be 
'::-:""":ci?Jimed,k~ the perso who had been declared surplus 
;;"; • -and were absorbed i the new depattment. The Hon 'ble 
'''': - Supreme Court in the se of Union of India & OIS. -vs­
,;~~~~~~:~·:~c:sa.vitii.'ll. Ors. Repo In 1998 sa; (L&s) 1134 held 
··:'::.:· ·that benefit of service ndered by a surplus employee in 
~ ... ,. .previous Olflanlzatlon Is not permissible for fixation of 
· ' seniority In the orp nlsatlon where surplus staff Is 
· ' redeployed. The legal osition as it stands today Is that a 

surplus employee cann t claim benefit of past service for 
"" the purpose of determ at/on of his seniority In the new 

establishment where Is absorbed." 

,._, . Similarly, our co-ordina Bench at lucknow, has held 

Vs. U.O.Z. a Ots. as 

under:-

: 'r 

.. 6. ··Policy decision does ot fall within the scope of judicial 
review unless decision is conttary m any statutory 

'<'" provision or the co itution. Court cannot examine 
·,' relative merits of diffe nt economic policies and cannot 

strike down a policy me ly on ground that another policy 
would hllve been falter nd better. In the present case It 
is alleged that an il allty has been committed In 
execution of the policy decision of the Rill/way Board, 

_ having the statutory fo • The court, therefore, Is not 
debarred to have a judie I teView of such decision. 

·· -· · 7. ·It would -be clear from the order of 17.11.2000 that the 
'·:.staff'- 'of 'lnechanical · s· e was redeployed and not 

,.:,, ·· transferred to electrical ide. Had there been a conscious 
.. -- ·decision for transferring e staff of the mechanical side to 
,;:~ ... thllt-'.iif. ·-eJectriclll side there was no question of 

·maintaining the senio · and getting . the promotion in 
::;'~--- ~ orillii~l. tmde /.e. cadte It appears that thetNfter, a 
... ; .. , .. _,decision to absorb the chanica/ staff completing 2-1/2 
'''"'" yeaiS.In the electn"cal s· e and accord them the seniority 
"'··'··'···· · on the basis of length o service in the grade was taken • 

.. f : _;. Thtf .-~file~ · 31.7~03 sp 
1 

~ally states that ln-~ted 
· ,,-.~~-···--seniority list of the Tec/l ICian (TL-1, n-Il, WTL, Smg/e 

'"'·' Troi:Je; · Ac and Power) rode m is being issued on the 
basis of length of servi e rendered by each Technician 

,,_'_ . Grade III including rede loyed surplus mechanlal grade 
· Ill --already worldng in e electrical wing keeping their 

lnteri-se (seniority) intact. The glievllnce of the appUcants 
is that In case such an in grated seniority list Is prepared, 
the promotion I upgra ation under the restructuring 
would deprive the elec cal wing wireman Technician 

-· Gmde .IIl ftom such pro otlons because of the lowering 
down of their seniority. 
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~·~·· 8. The Railway Board c1 ular dated·25.5.04· (Annexure -1 

to. the .. Supplement!i · , RAJ which. amends the Indian 
.. , Railway· · Establlshmen Manuat · · ·1989 . by Advance · 
: . Correction Slip No.·· 59, ·provides that •It has been 

::·;~ decided that the se ice ~(ldered by the ·surplus staff 
.~'.L'. :, prior. tO'· iedeployment will not count for seniority and 

profJ'JOt/on in the abso lng unit, •. The other stipulations 
in. the existing instroctJ ns wl]en a .farge number of staff is 

,. being tendered surplu and they are absorbed In new 
·~···· · units, ·they should be 'lfven their full seniority but kept in 
:.,·~:,d··a ~PiJfll.~:"~.f9~k agai~~ special supernumerary posts in 
....... consultiition with the [fnions so that they seek pmmotion 

~:.:.··.,::·_se.~~f,!t!/r ~as pe~ .PerCeiJ~~fl.!,liPPifcable to .them In the'! 
"!''""'·''.ongmal caiJre,_and the-.l~mg staff In the absorbing unit 
f"''" .. , ... are·also·not adve15ely J:nfected, remained unchanged • 

. ·:.,:·: .... :9.-;h~·seniority.llst .. e~btosed by_the teSpondents has no 
~-~~·:, ·:.:~reliitJOii' to the 'pir!Sen· ~'iipplicatkin. It appealS that some 
"'"''·" · ·other- seniority list ha been filed as Annexure No. CR-1. 

"':.; !"l_ ~ "-'' _, ' . ~ ~ ., -,..~ .... ,.. !<. .•" i ' - ·-. . . . .. 

~s;;:iw>:::-·The seniority list-which has been challenged by this O.A. is 
..... ,:given·''·as·enclosure··to Annexure No. A-1 to the O.A. On 

:~~-~.;~·:. ·. piuuialof the said etic ·'" ure, it is clear that the applicants 
""'*'······have·· been -placed be' w the mechanical wing Technician 
.~:t:::::~' .. Gra.il.i!::.ltt.~and, there, · a minimum seniority loss of 9 
,._ .... · <":serials:;'''·>·This ··would · necessarily effect the Wireman 
't::Jt:;""'·::adversety. ·· · 

"·'·". --10. Th,e -~!J9ndents annot go against the instructions 
2:····· · issuer:r:·Jjy.u the~ Rill~ y Bcmir:J·. on 25.5.2004 discussed 
··· ·above. The present 0 . Is fully covered by the full bench 
" judgetrient of CAT i P.K. Dubey's case. It also gets 
,, , support of V.K. Debey

1

. nd Rama Kant Chaturvedl's case. 

11-.In view of the ~bove diScussion, we are of the 

~~;~·>·· .. ·-~:;;~ ne:~:; ::1-~:~:::n~ t~!V:,;,c:fc!~S::J 
_,.. . issued the seniority list as provided for In the Railway 
•··~ · ·Bo~JrrJ·Circular dated~5.5.2004. On this ground alone 
::~:~ .. :.~-.the ~seniority Jist da 31.7.03 (Annexure No.A-1) and 
~·.·:,;~· -~·re~ order dated 4.3.04 (Annexure No.A-2) al1! liable 
... '· .. · to .. be quashed. R :pondent:s have to follow the 
·· ··· · Instructions issued by e Railway Board. . . . . . . 

12.In the result, O.A succeeds. The seniority. list dated 
31.7.2003 (Annexu A-1) and rejection onler dated 

··· 24.3.2004 (Annexure A-2) 1111! quashed. Respondents are 
~,·:;~.-.. : directed to act in ac tdance with the instructions IsSued 
~·~!r·· · ~:by· .·the· Railway Boa vide letter No. E(NG) 1-2000/SR­
~:;~:·:-~·" 6/23 d•t«/'25.5.2004 No otdeiS MJ to costs."· 

, . · "4. ,The sole questio which requires our consideration is 
;;IJ,:, ~·,.·whether· the., setvic rendered by the appHcant in the 
,,, .. ",- aalms Branch In th gmde of Rs, SSOD-9000 as Office 

.. ··;··:. Superintendent- II with effect from 05.05.1998 should 
·~·,··· · · be· counted for the urpose of seniority in the Clldre of 
~~;;L"" E,R:.S.: .. Accoitllng to us, the m•t:ter on this point Is no 
.,,..·~-~'longer res Integra. e Apex coult as far back as In the 
~~·~:. ·, yeiJr''i9BO :iii the ca of Rama Kant Chaturvedl and Ors. 
~ ·'i~·:·: ys: .. . Th~ '~ ·Divisional Superintendent, Northern Railway, 
~:.·; ··Hoiadabad' and rs., 1981 sa; (L&S) 423 has 
,_ .. ,,.C"-"categoricaNy held th t the seniority In the old unit (in this 

,,_·,~:·;' .·case Loco Depaltme t) is of no relevance In determining 

-..ll:_,_ 
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t'1_ seniority in ,new, Unit (in this case caw -Department) 
;-( whe~ tiJey ilif: appom - .. · ill.ilew unit- on. diffeQ!nt dates. 

The facts ofthe,·case·· ·· re·that·,the diesel unit-of railway 
was s.9n~!tY~., fgr,:th. -.first:. time' apaft·from·:"the steam 

; .·· unit already· eXisting.· The two units wete tteated as 
:.:t.~"·~sep6iat:e and dlstln having different ttvenues of 
···'-' protmtion. Some oft persons belonging to Flteman 
~;::~·.,.:, category ,:;were drafted from steam unit to dit!Sel unit 
w;;,...,. ·posseSsing "a mlnlmu qualification of matrlcullltlon to 
·.:.:· .-.- the' ... 'CiiiSel side as'"Drl l!15' Assistant after giving them 
,_,._,... - requisite ·training. Th · tesulted In absorption of junior 
~·~~:.~:~:-.persotis.iis'onveis'A.SS· ·tant on the diesel side as against 
._, +s .. :. senlor .. p__eiSOns who co ld . not be drafted on the diesel 
;;~·;;:.:;: _slde·.:~as;"''-they ... -did .:not. fulfill' the requisite qualification. 
'"--! <,, SubS!til!ently, relaxatlo was granted to the category of 
: =. . tliose"rJie!Mn and the were ~/so granted ptomotlon as 

·Drivers Assistant. The Issue befote the Apex Court was 
"""' wliether pe15ons who ere senior as Fiteman in steam 
··¥·' -.· ··side and were- absorb · In the diesel side after the 
i '" · absorption of some of nlor peiSOns as Driver Assistant 
.; t ·; after granting them rei. tion in educational qualification 

, should· be· placed senio in that category on the basis of 
·• .. ·_ their seniority in steam "de. The Apex court c«egolicaHy 

held. that the senlo · on the steam side is of no 
relevance in determlnl. g seniority in diesel side when 
they ate appointed on 1esel side on dlffetent dates. The 

·-"' . -.'judgement In the case f Rama Kant Chaturved/ (supra) 
was further followed by he Apex Coult in the case of V.K. 

,,;·. : Dubey ~nd OtS. vs. Un/1 n of India and Ors., 1997 (4) SLR 
!:;"_ · _251. This was a case~where the appellants before the 
. : . ·Apex Court were draft on diesel side of the locomotive 
',.,. operation. Subsequ1en on Introduction of eJectrica/ 
" engines, they wete gl training and wete absorbed In 
__ ,_ electrical locomotive Si· e. The controversy before the 
·-- Tribunal was regarding inter-se ·seniority. The Tribunal 

held that since they deployed to the electrical side 
for the fiiSt time, th r seniority was requited to be 
counted from the date of deployment In the electrical 
locomotive operation a d the ptev/ous seiV/ce cannot be 

·'•· counted for the purp of determination of lntet'-se 
· ,, seniority. For that pu ose, reliance was placed on the 

judgement of the Sup Cou/t In the case of Rama 
f(ant Chaturvedi (supra • The Apt!K Court while upholding 
the judgement of the teamed Tribunal dismissed the 
appeal of the appellan and In Pam 5 of the judgement, 
has. made the foHowing bservM/ons : 

"5. Shri Vijay huguna, INmed senior couns-' 
L ... '· ··:appearing for the ppeNants, contends that since they· 
"'· had been working the diesel side for a long mmber 
:::;::. __ of years, merely cause they were sent to training 
"-.·· ·for three ·months to be absorbed in the eledrical 
•. ,_,,; ··locornoti_ve operati~s, their entire previous length of 
-- ., service cannot be iped out causing detriment to their 
,_,,_ length of service a d promotional •venues on liCCOUnt 
,:_.~ of the change in e poNq. Therefore, the view taken 
., , ·by this Court re uires reconsideration. We fnd no 

force in the con tion. It is seen that the diesel 
engine drivers a d the staff working with· them 

' ·' operates in one ctor, namely, diesel locomotive 
seaor, while et ·cat engine drivers and the ~ff 
operating on the elec:trical engines operate on a 
differ:ent sector. · Consequent upon the g4radual 
dlspiaoement of di se/ engines, instead "Of retrenching 
them trom serv.· they were sought to be absorbed 
by giving necessa training in the trains operating on 
~lectrical energy. a consequence, they were shifted 

' 'to a new cadre. Under these circumstances, they 
cannot have a lie on the posts on electrical side nor 

·'·they be entitled seniority over the S'IAJff regularly 

. -- _ ___) 
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"cal locomotive :'detriment.- tier 
th~e dr(t:~rmtiln a:, thiB Cot:~rt has. held ttra·t· they 
cannot have a sefi rity over them...... " 

__ ·Thus, in_tt_ie_w of the Ia laid down by the Apex Cburt as 
,;:/ - .. stlfte(f ~bove,. we lite of the view th11t the present OA. Is 
' ·\. -_ :,square.ly covered-by the ·o laid down by the Apex Cburt 
:::·:·;~-- ·in_· the- case of Rilma Kant Chaturvedi (supnJ) more 
.-;~:.: 'particularly in the case f V.K. Dubey (supra) where the 

--·ISsue .. as·involved In this se was directed Involved • 

••• ~~. -calcutta ench in t e case of Ram Prabesh Monda/ 
'"-''' _ .. ;and ois., \Is .. Union of In Ia and Ots. Reported In 2005 (2) 
'"-_·:--ATl--229 whereby It wa held tllllt surplus staff on their 
·· · abSorption to Other un · · will count their seniority f'tom 

- · the .. ·date ·of absotptlon and the impugned seniority list 
·.: ;,:·' ' assigning seniority to s rplus staff on the basis of length 
· · _ of service In the earlier anel was quashed: 

.,. 313A: Asslgnmen of seniority to redeployed staff: 
:~-~ . The surplus emp~ yees are not entitled for benefit 
"--- of the pliSt servl rendered In the previous unit I 

.:~-;~ · department for th purpose of their seniority in the 
''"- - · new unit I depa ment. Such employees are to be 
~~\ "'"" 
!iJ . treated. as fresh trtJnts in the matter of seniority, 
.. , · promotion etc. 

•2.CAT/Jodhpur · recent judgement dat.d 
24.12.1999/n OA • 165/98- Shrl Sutfnder Prakash 

, , and others vs. Un n of India and others and .nather 
dated 05.01.2000 In OA No. ~94 - Indian Railway 
Ticket Checking ff Assodation and another Vs • 

.... ·- lJnlon of India an Ors. llllve allowed th• applications 
,,;_,. ""'· filed. by the RaHw. y employea against the procedu~ 
" , -~ of , allowing full niority to surplus staff on their 
"'" ::,.abSorption toano r cadre. These judgetMnts w•~ 

·, -bast~d upon the judgement dated 29.07.1988 of 
Hon'bl• Suprt~me Court In C.A No. 2530/81 and 
1730/87 In the of South Eastem Rallw.y •nd 
Ors. vs. Ram Na In Singh and Drs. Nld also thtl 
judgtlment dated 8.11.1980 In the case of RaiJ'IlJkant 
Chaturvt~tl and . Vs. Divisional Supdt_, Northem 
Railway, Morada d and Ors. ·19BO(Supp) SCC621. 

, A copy of Apex urts jldgt~ment dattld 18.11.1980 
was dn:ulated to e Railways vide this Mnlstry~ letter 
No. E(NG}l - I PM1/292 dated 16.03.1981 for 
Information and g /dance. 

~,,, · -Thus, from reading f Para 2 of the letter dated 
,;::;,:,:·_:'25:tJS.i004 as reprod ced above, it is clear that the 
~'.+··.judgement of the- eK Court was circulated for 
·::::·"- informatfon and guid nee vide Ministry letter dated 

16.03.1981 and also t at the Supreme Court has 111ven 
:::~ , dltections that surplus st6ff absorbed In other c11dres I 

departments will not co nt their service rendered by them 
·~- , in thii /)6rent cadre I department for the pufJJOSe of 
· .. , ~nlorlty and promotlo Thus, viewing the matter on the 
::~~. · ·basis of taw laid down by the Apex Cburt as eerly as In 
·'.:' the year 1980 and fo wed subsequently and also that 
. · · now the rtJilway authdritles have a/So insetted specific 
- provlslt}n I.e. Pa4ra 313, in the IREM, the only conclusion 

;. ·:;·;:, ~--WhiCh can be drawn is hat the respondent No. 4 belongs 
···-- -··· -to the E.R.S. cadre, hereas the applicant prior to his 

.~ .abSorption In the E.lt • c4dte belongs to the a111ms 
Bntnch which Is a diffe nt cadre. Consequent upon the 
displacement of the a ~plant from Claims Branch along 

··· with other persons, IJ stead of retrenching him from 
' service, he WIJS sough to be absorbed In another unit I 

cadre by giving. n ary training so that he can be 

~/ 
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~ , adjusted to a new ca re. Under these circumstances, the 

'· -~ applicant is .. not ent to the seniOrity over the staff 
··:· · ·already working In t e E.R.S. Otdre. Thus, the claim of 
:' .. :.~--the. applicant that he e assigned seniority In the grade of 
··· Rs. 550D-9000 with from Ogk May, 1998 i.e. by 

counting piJSt service annot be accepted. 

· 5. Furtlr~~ the appl nt cannot draw any assistance from 
. the InStruCtions dati 21.04.1989 which ptovides th~t 

'·"' · · the seniority of tedep yed staff is required to be assigned 
-·-~~ · .. on"the· basis of /engt · of service in their teSpective grade 
· .. ,.,·being· ~contrary to th llJw laid down by the Apex Court liS 
;;;'::· . noticed above In In 'lew of the reasoning given herein . 
,,, · ·above. Thus, we s no infirmity in the action of the 
· · A!$pondents whereb the respondents vide order d11t:ed 

26.05.2005 (Annexu A/1) ha stated that the appllclJnt 
will get seniority In ms of Railway Board's letter dated 
25.05.2004. 

6. •.••••• .•• •.. • The ,ei ·evance of the applicant is regarding 
tentative seniority I~ ~nd not regarding the final seniority 
·list, liS such, we ate of the view that no finding on this 
·aspect Is ~equired to e given In the absence of necesury 
parties as well as n the absence of challenging the 
. Vlllldl:y of the fln11/ nlorfty list and this qustlon Is left , open . ................. _.......... ....... . 

7. With these above bservatlons, the Original Application 
·· is disposed of with n olfler a to com." 

9 .. · ·:.'· . Thus1. ~e are of the opinion that the issue involved in 

the present case is alread decided by various coordinate 

Benches of C. A. T. on the ba is of the findings given by the 

Hon•bte Supreme Court in ivil Appeal No. 2530/1981 and 

1730/1986 in the case of S uthem Eastern Railway •nd 

Ols. vs. Ram. Naraln Singh 

And very recently similarly case in the case of 

Ravlndra Kum•r and Vs. UOI a Others [OA No. 

46/2004] decided on 14.7.20 5, it was held as follows :-

•we have conside the rival submissions Including the 
ViJrlous judgemen cited on behalf of the applicants. On 

c' · wading through th · same, we find that in the decision in 
. ;,t .·.:.'Ram Prabsh Mond land Ots. (supre), the Issue Involved 
• . · in the instant case ad been exhaustively and extensively 
;,.,.,dealt with. The id decision Is based on a specific 

, · judgement of the pex OJurt In the case of V.K. Dubey 
.... . ·and 015. Vs. Unio of India and Ors. [1997 SCC (L&S) 

1123]. It has a been held thetein that judgements 
..... always will have 105/)ect/ve effect until the Ame Is said 
.,~., to be prospective a d the legislation Is alw11ys prospective 

until the same Is s ld to be retrospective. In this view of 
the matter, we 1i d it safe to conclude that the issue 
lnvo/V«<In the lnst nt case Is fullY covered by the 13t/o of 

y· 
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the said decision and ·have· no hesitation in -applying 
the same and· decide. the ase on similar lines. We also do 
not 'findJt -necessary· to repeat· ·the--discussion, m•de in 

... ~nr-.cPiiibes/J .. HQ.jjtl~LIIJd OISr Jsuplii).atreslr~rin ·any c;a~e · 
-· ... · -the discussions,-made:·l,..- e-said~"decision,·sha/1, be read ~ 

a palt of thS.., case."· ._.· ,_. . · 
- ' --~~---· ~- ' ... ~ --~-· ... __ -

10. .-We have. also,. gone- thro gh.::the· judgements cited by 
• ' •• -;.'·.v , • ..; •. ~·- ··o~ • •;:o'..,.:;::.,-.:;.!,-_~-..,.~-;:,;.""""""~-+'' ~·:•',_;;:;·~':!' •' . .,.~,, ~•'' ,. 

the learned counsef,for respondeR , : . . · 

·,_ . 2;; (2) ~~~. 725- J.P. Steel Re·Rolling Mills Ltd. 
· Vs. State of Kerala an~Ors. And Victory Pepers and 
:.-·· Boards India Ltd. Vs. St te of Kerala &. Ors. 

ZQP& (11}. ~c P. 464 U.P. Jal Nigam and Another 
· .Vs. laswant:Singh and other . 

. ~._,_In the c:as~ of A.P._Stee ~s, it was held by Hon'ble the 
'""":1"" • - -·-- • 

Supr~m~,-~o~rt:JI1 para. 40 as .und 

._, 

.;;;; 
-- · · •40. The benefit ~of _a ju ement is not mended to a case 

:~:.;2~. ~automatlcitlly. While gra tlng-relief in a wnl: petition, the 
·· · · High_ CQmt ·is · entitjed to consider the fact sitUation 

obtaining in each cas including· the conduct of the 
petitioner. In doing so, the Court is entitled to take into 

. ,,. . consideration the fact s to whether the writ petitioner 
·"' , - had chosen to sit over t matter and then wake up after 
·· ' ... the decision of this Cou • If It Is found th.tt the! .tppei/.Jnt 
···:::'" · approached the Court r a long dellly, the Slime may 
::r"~::.:tllsenfitle him to obtain . discretionary reliet" 

The,e.p~~·Co_(ut_~~--~\J·P·l.~l_,.ig ·--~ ~nd Another Vs.Jaswant 

Singh •-DJI .:A~4»~II~a::·.~eld as.fpll_ ws : 
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exPlanation at al What was required of them m 
explain uniler su ec:tions (1) and (2) was a:s to why 
_thfiY coiJid not av. ~ of the remedy of redrcfssal of their 

.. _ . · ·grievances before. e expiry of the period prescribed 
.. :;. under -sub-sedj , (l) or (2). That. was .not the 

.. explanation given. Therefore, the Tribunal was wholly 
unjustified in cond ning the delay. 11 

· 9. Similarly in Jagdish L I Vs. State of Haryana this Court 
?:-:;~ o··~reafffiiried the rule if a. n chose to sit over the matter 
:-_-~::::""'·and then woke up afte the decision of the coult, then 
--~~~ .such /Jerson cannot sta d to benefit* In that case it was 
·~··::··· o~ed as-follows:(; p.542). 

"The delay disen · es a party to discretionary relief 
under Article 226 o1 Article 32 of the Constitution. The 
appellants kept 5I png over their rights for long •nd 
woke up when the had the impetus from Virpal Sin;, 
Orauhan case. Th appellants' desperate attempt to 
redo the seniority · not amenable to judidal review at 
this belated stage • 

. . _On consid~ring the ca es cited above, by learned 

counsel._ J~r __ respon~ents, we are of the opinion that the facts 

and circu_mstances in the cited ca are entirely different to the 

present case and hence, the ra 10 of above said judgements 

~re not appr~eable to the instant Jse. 

11. ./""'",.The only and the contention raised by Mr. 

learned counsel _for respondents ·s that applicants approached 

this Tribunal with abnormal de y and also the benefit of a 

judgen)en_t is not extended to a case automatically and they 

cannot take shelter of a judgem nt passed long-back and the 

applicants _a_re thu~. di_s-entitled t get the relief as prayed by 

them in this O.A. after traversin the case. However, we are 

not inclit'led to agree with the co tentions and stand taken by 

the reSP.C?n#ents. }"~~t main relief f the applicants• herein, are 

that the p_rivate respondents No. 3 and 4 should be assigned 

seniority in accordance with th judgement of the Hon•bte 

Supr~me Court in Civil Appeals N . 2530/1981 and 1730/1986 

and other judgements delivered by various Benches of this 

~-
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Tribunal after following the Apex ourt judgement wherein, the 

.- ~·~ 1 

issue with regard> -to the assi nment of seniority for the 
' •·,·._;;_· . 

empiQy~es wh9 >.we~ >declared s surplus and re-deployed in 

other de.pc,rtrneo~1 u~its .should J recl<:oned from the date when 

they are . r&-ci~_P!9.YE!Cl in_ the otht departments I units. Since 

::~7a:d:~=~~~:n ;F~~:n:~~=e
5

;::: 
long back, now, there is no nee1 to go into the merits and de­

merits of the case with regard o assignment of seniority for 

the surplus employees who re-d ployed in other departments I 

units. 

12. In view of the above ft cts and circumstances of the 

case, the panel for selection tol the post of C.I.T. Grade Rs. 

6500-10500 (RP) in Commerci,l Department dated 24th July, 

2005, is in utter violation o~ the Rules and against the 

judgement of Hon'ble Supre e Court as well as various 

Benches of this Tribunal and similarly the impugned order 

dated 16th November, 2005 reje ting the representation of the 

applicants dated 20h October, 005, is wholly bad in law and .\ . . 

~gainst th~> principles of natura justice e~nd the same. is liable 

to be quashed. 

13. For the foregoing and discussions made 

above and in. view of the findi gs and observations given by 

the.. Hon.~ble. Supr~.rne Court nd various Benches of this 

Tribunal, we . have no hesitati n to quash and set aside the 
·. 

impugned orders dated 16th N vember, 2005 (Annex.A/1) and 

24th. July, 2006 (Annex./2) a d accordingly, the same are 

quashed and set aside and we irect the respondents to assign 

.. the se.n~ority to respondents No 3 and 4 in accordance with the 

·~ 

"----~-----------==--- ---> ------
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judgement vide Annexs. N4 to N and prepare· a Seniority List 

'' accordingly. The ·'Interim -Order which was granted by this 

Tribunal on lstt'.August, 2006 end modified on 19th September, 

2007 is mag~ _absolyte. It is mad clear that the applicants are 

also enti~Jed, t9, their. ~~e promoti . n as per the seniority list to 

be . prepare_d,, .~Y the .respondents and they are entitled to all 

coosequential __ ~enefits accordingl . 

14. We made it clear that t e respondents shall conclude 

the entire exercise within a peri d ()f three months from the 

date of receipt of a copy of this rder. The Original Application 

is allowed but, with no order as t 

~-
[R.R.Bhandari] 

·· Member (A} · 
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