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CENTRAL ADMINISTRATIVE TRIBUNAL,
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Original Application. Nos. 123,126,127, 159 &160/2006,

1472007
and

Ongmal Applicatior no. 95/20067 -
Misc. Application Nos. 168/2007 & 191/2007

Date of crder:

U’(L\

‘September, 2008

Heon'ble Mr. D.Sankaran Kutty, Judicial Member. -

Honr'ble Mr. Tarsem Lal, Administrative Member.

Dinesh Kumar, S/o of Shri Madan Prakash, aged 43 years, Valveman
in the office of Garrison Engineer (AIR [force) MES, Bikaner, R/o C/o

Coffee House, Rani House, Bikaner.

. Applicant in O.

A. No. 123/2006.

Tulsa Ram. S/o Shri Ratan Lal, aged 49 years, Valveman in the office
of Garrison Engineer (S) MES Blkaner, R/o Mohalla Badi, Basolai,

Bikaner.
: applicant in O.A. No. 1

26/2006 & MA No.168/07.

Om Prakash S/o.Shri Chaina Ram aged 40 years, Valveman in the

MES Quarters, Nal, Bikaner.

- office of Garrison Engineer, Air Force, MES, NAL, Bikaner r/o T.14/3,

Applicant in O.A. No. 127/2006

Respondent

in M.A. No.191/2007

Shaukat Ali, Son of Shri Abdu!l Sattar, aged 50 years, valveman in the

office of Garrison Engineer, Air Force, ME

Chitra, Bikaner.

: Applicént in O,

S Bikaner R/o Near Prakash.

A. No. 159/2006

Morish Samson, S/d Shri Stiphon Samson, aged 43 years, Valveman in

the office of Garrison Engineer, NAL, Air F
campus, Bikaner.

orce, MES, Bikaner, R/o MES

- : applicant in /Oil\ No. 160/2006.
Om Prakash Son of Shri Moda Ram, aged 45 years, Valveman in the

offi ice of Garnson Engmeer, Army MES, Bik

caner, R/o Near Tyagi Vatika,

: Applicant in O.f\. No. 14/2007.




"b\‘ ‘Krishan Gopal Sfo Shri Dman Chand, aged 47 years, Valveman in the -

- Defence, Raksha Bhawan, Néw Dsalhi
Garrison Engineer, Air Force, MES, Nal, District Bikaner.
. Commander Works Engineer, Air Force, MES, Bikaner,
-Command_er Works Engineer, Army (P) 'MEVS, Bikaner.

- Mr. Vinit Mathur :  counsel for the respondents in O.A. Nos.

—_—12

office of Garrison Engineer, ( Air foroe ) MES, Suratgarh, District, Shri
Ganganagar, R/o Ward No. 28, Near Pipali Chowk, Suratgarh, Dlstnct,
shri Ganganagar. .

Apphcant in O.A. No. 95/2007.

Rep By Mr. Vijay Mehta : Counsel for the applicants in all the OAs
Versus

Union of India through the Secretary, Govemment of India, Mlmstry of : \

R. 1 in all the O.As: & M.A. No. 168/2007
y Apphcant No.1 in M A. No. 191/07-in O.A NO. 127/2006

R.2 in O.A. No. 123/2006

AGE, E/M ( Air Force ) Nal Bikaner . o
_ R.3 in O.A. No.123/2006 * A

R.2 in O.A. Nos. 127, 159 & 160/2006 95/2007
R.3 in O.A. NOs. 126/2006 1412007
& M.A. No. 168/07.
Applicant No.2 in M.A. No. 191/07 in O.A. No. 127/06

R.2 in O.A. Nos.126/2007, 14/2007.
& M.A.No. 168/07

Mr. M. Godara proxy counsel for

123, 159 & 160/2006,127/2006, R

iRt

Smt. K. Parveen : Counsel for respondents in O.A. No. 14/2007.
' 126/2006,127/2006 & 95/2007 , _ -

Shri Ravi Bhansali ; Counsel for R 1 & 2 in O.A. No. 95/2007

All these applications. were filed under Sec 19 of the
ative 'Tribuna.ls Act, 1985, As the issue fnvolved and the relief

e
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prayed for in all tﬁese O.As are sirr:ilar;,—‘ they were Héard together with
the consent of learned counsel and ﬁre being disposed of by this
common order. The facts of the case and|pleadings have been taken
from O.A No.123/2006 and supplemented from other OAs wherever

applicable.

2. Al the applicants were appointed as Valeveman in semi skilled

categbry in the scale of pay of Rs. 800-1150 on the following dates:

Dinesh Kumar- - - 123/2006 26.02.1988
Tulsa Ram 126/2006 July 1982
Om Prakash 12772006 29.02.1988
Shaukat Ali - 159/2006 07.06.1982
Morish Samson 16072006 25.02.1988
Om Prakash 14/2007 07.01.1984
Krishan Gopal 95/2007 18.01.1978

They have prayed for a direction to the Ispondents to grant ACP in
pay scale of Rs. 4000-6000, after completion of 12 years from the

- date ‘of initial appointment and to make| payment of such financial

upgradatiori. They have also prayed | that the respondents be

restrained from subjecting them for the trJde test for Pipe Fitter {HS)

3. The facts as relevant to the case are that the applicant was

appointed as Valveman on 26.02.88 in the Semi Skilled category in the

pay scale of Rs. 800-1150, though he wag‘entitied to get the sca!é of
pay of Rs. 950-1500, Skilled category. Therefore, he filed O.A. NO.
51/2002, along with some other similaerlaced pe_rsons, before this
Bench of the Tribunal. This Tribunal vide |its order dated 18.10.2002,

1 category pay scale of Rs.
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950-1500 ( pre-re\nsed )/ Rs. 3050-4590 (revised). The respondents

in compliance of this order granted the pay scale of Rs. 950-

1500/R5.3050-4590 to the applicant from the date of his initisl

, appointment.

4. The Go;'ernment‘of India, introduced a scheme called “Assured
Career Progression” scheme on 09.08.99 ( Annex.Af2). The Scheme

provides two financial upgradations on completion of 12 & 24 years of

"service. The applicant having completed 12 years of service without -

availing any promotion on the post of Valveman, he was called upon to
appear for a trade test on 26.02.2000 for grant of ACP. The applicant
appeared in the trade test held on 09.02.2001, and he was declared as
paséed in the trade test vide order dated 26.03.2001 (Annex. Af3).

5. Subsequently, the respondent No. 2 vide order dated

0601 2003, (annex AJ/4) in modlﬁcatlon of earlier order dated -

: 30.04.2001, granted the ACP from 26.02.2000. Thereafter the

respondent No.2 vide order dated 01.08.2005( Annex. A/S) fixed the
pay of,;;;the applicant at Rs.. 4000/- (on grant of first financial
upgradatioﬁ ) in the scale of pay of Rs. 4000-6000. Though fhe said
order was issued no payment was made to the applicant. Hencezhe

submitted representations to respondent No. 3 on 16.11.2005 &

£

18.04.2006. The respondent No.3 forwarded his representat&ons(fo /

respondent No. 2. The 3" respondent vide his order dated
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has been withheld. However, th; re:sﬁond nt N<v>.' 3 did not enclo;e .
copy of order dated 22.08.2005 mentioned in Annex. A/1, alleged to
have been passed by respondent No. 2. |The applicant states that
Respondent No.2 also did not communicate order dated 22.08.2005

and before passing such order no opportunity was given to him.

Therefore the applicant submits that the impugned order annex. A/1
has been passed in violation of prinéiple ‘of natural justice. He
therefore prayed that since the- action of respondents is arbitrary and
discriminatory‘ and is hit by Art. 14 and 16 of the Constitution of India,

Annex. A/1 rhay_ kindly be quashed and costs awarded to the applicant.

- ' 6. The respondents have contested the O.A by filing a detailed

4

‘reply, inter alia pleading that the applicant was initially apppinted as
Valve Man on26.02.1988 in the semi skilled categod in the pay scale’
of Rs. 800-11_.50. The applicant approached this Hon'ble Tribunal for
granting him the payscale of Rs. 950-1500 ( Rs. 3050-4590) from the
date of his initial appointment. This Tribunal vide its order dated
18.10.2002 and the Government of India,| Ministry of Défence order
dated 20.07.2003, directed that the category of Valve man born on

, fhe stfength*ha,ve been granted pay scale of Rs 950-1500 ( Rs. 30561

4590) from their initial date of appointment.

7. The respondents have stated that the applicant has filed a case
D00-6000, /after completion
arded to LAO (A), Bikaner,

his pay in the scale of Rs.
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4000-6000 with effect from 28.02.2000. In the meantime, the LAO

(A) has intimated that thg said scale of pay of Rs. 4000-6000 would be
admissible only to Highly Skilled Category. The applicant being in the
semi skilled cﬁtegory, entitled for thé benefits under the pay scale -
which is applicable only for the empldyees of tﬁe HS category.

8. The”t"espon'd'ents have further stated that as for grant of benefit -
under the ACP scheme is com-:err-ued,. passing of tﬁe trade test is
mandatory. Since the applicant h/as pdséed only tﬁe test relating to
pipe fitter grade, he has not passed the trade test for Highly Skilled
Category» and thus the benefits admiésiblé to the employeeg_lon

>~

passing the HS category trade test are not admissible to the applicant.

- EETER

The ACP was erroneously grgnted to the applicant in the scale of pay
of Rs. 4000-6000, which is admissible for highly skilled category and

- therefore the same has been ordered to be recovered from the

applicant. The applicant has preferred this O.A against the recovery of

excess payment paid to him by the respondents.

9. A representation was received from the applicant and the same
was taken ﬁp with the higher authorities for clarification about the pay
scale and the matter is still pending before the competent authogity

and the clarification is still awaited. Th.ere'foré, the present QA is
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violation of Art. 14 and 16 of the Constitution of India and the O.A

deserves to be dismissed.

10. The applicant has filed rejofnder réiterating the averments
. aiready made in the O.A. The respgndents have also fited additional

affidavit reiterating the averments made in tﬂeirreply.

11, Lear_néd counsel for the parties have ﬂeen heard. Both of them
reiterated the argu}nents already n{aae in eirirespective pleadings.
The iearned counsei for the respondents em haticélly pleaded that the
applicant waé aﬁpointed aé Valveman in the pay gcale of Rs.” 800-
4 ™ 1150, whereas he has already been grante& the pay scaE of Rs.950-
. i fnot\entﬁtied to the first

1500 ( -Rs. 3050-4590) and therefore he
financial upgradation of Rs. 4000-6000. Hé further pleaded that the
. ’ ribed for promotion to
of Rs. 4000-6000.

applicant has not passed the Trade Test
the category of Highfy Skilled in the pay sca

12. On the contrary, the learned counsel for the applicant has stated
that-he has passed the trade test for the post of Pipe Fitter and-

s the‘reforé, he is not required to pass the trade test again for the Highly

further pleaded that in
ues have filed O.A. No.

|

325/2002, before this Bench of the Trib:lal. The above O.A was
order dated 25.02.2004.

allowed by this Bench of the ?{bunal vi:_ie i

L

. —— e -
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2 - The learned counsel alko submitted that in " the above case, the
: ’ respondents had filed D.B Civil Writ Peptnon No. 894/2005, before the
Hon'ble High Court of Judicature for Rajasthan at Jodhpur and the said -

writ petitioh was dismissed by the Hon'ble High Court of Judicature for
Rajasthan at Jodhpur vide judgement dated 15.02.2005-

14, The 'learned 'c"o:uhsel for the respondents emphatmaliypleaded . .
) that in view of provisions made at para 6 of Annex. I (Conditioﬁs for
“ grant of benefits under the ACP and the clarification No. 16 pertaining

to the ACP scheme ie. all promotion norms have to be fulfiled for

upgradat_ion under the ACP scheme . As such, no upgradation can be

made; if any employée fails to qualify departmental/skill [testg

prescribed for the purpose of regular promotion. He has also referred
to clarification issued by the Ministry of Defence, under tﬁeir ID No.
11(6)/98 D ( Civ.1) dated 04.01.2002, which stipulates as under:

*.2. DOP & T has clarified that as a special case the who
. qualify the trade test, in first atbempt after 09.08.99 may be allowed
. benefit of ACP from 09.08.99 only and not from the dlm passing of

trade test. However, empioyees who qualify in tha trade test In
subsaquent attempts wiil_he allowad financial upgradation only from the
date of passing of trade test. In no case, the benefit should be given to
an individual w.e.f. 09.08.99 who had earlier appeared in the Trade Test

before 09.08.99 but failed or has notappeaned in trade test at all or has
notoﬁlerwbapassedﬂieuadeust

We have considered this case carefully and perused the
documents placed on record. It is amply clear from the pleadings“%f
the case that the applicant was initia.lly appointed as Valve Mgn in th% '
pay scale of Rs. 800-1150. He was'g‘r.anhed the pay,;cale of Rs 950,*
1500( Pre-revised )/Rs.3050-4590 ( revised ) by this Tribunal from the
date of i‘_nitialvaplpbintmént on the post of Valve Man. Therefore, the

" argument of the learned counsel for the respondents is not sustainable
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that the applicant has already been granted the pay scale of Rs. 3050-
4590, therefore, the applicant is not entitled to financial upgradation
under the ACP scheme after completion of| 12 years with effect from

the date of his initial appointment i.e. 26.02/1968.

16. As regards passing of the frade Test for highly skilled category,
following has been stipulated in pa;'q 6 of annex. I- Annex. A/2 of the |
ins&nt 0.A.) to the office memorandum dated 09.08.99, urder which
the orders relating the ACP for the Central Civilian employees has been
issued. o

Para 6.

*  Fulfiliment of normal promotion norms (banch mark, damumnm

conferring any privileges

‘accommodation, advances, etc) only wi
to ceremonial' functions,

related to higher status ( e.g. invita

the ACP scheme;

17. It is further seen from clarifications i
- of India, Ministry of,Personnel, Public Grievances and Pensions, OM -

dated 10.02.2000, Clarification No. 16 reads as under:

-S.No. | Point of doubt Clarification,
-~ 16. The relevant mcruit:mn:/urvk:e ‘As per Scheme ( Condition No. 6),
h Rules: prescribe departmental | all promoton norms have to be fulfilled
examination/skill test for vacancy | for u ton under the Schema. As
_ | based promotion. However, this | such, no upgradation shall be allowed If
S ‘need not be Insisbed forjan yee fails -to  qualify
upgradation under ACPs. departmental/skill test prescribed for

. the of regular promotion.

. It is seen in this case; that the benefit of ACP was sanctioned earlier

by the respondents and approved by the Local Audit Officer, (Army)
X .

i
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Bikaner. But the same was withdrawn by the LAO (B) on

reconsideration of this case.

- 18. Although the respondents 'have pleaded that trade test is

required to be pass_ea by the _applicants for grant or giving any bengﬁt -

under the ACP scheme for placing them in the pay scale of Rs.4000-

6000/-'but they have not placed any documents on record to show

under which the applicants are required to pass the prescribed Trade

Test. This case was adjourned on two days ie on 03.09.2008 &

04.09.2008 and the leamed counsel for the respondents was advrsed;
9.9
to place on record copy of any rules[regu!ahon/gu:deimes/circuIar

under which the test has been prescribed. But; when the case was

ﬁna"y heard on 08.09.2008 he had failed to produce any document _
under whlch such test has been. brescribed. Howev-er, the learned .

counsel for the respondents’ emphatically pleaded that all the

to all employees of various Ministries and Departments. Wherever &st

is required to be held, in such cases, the same is requtred to be

prescribed under some rules or instructions. In the instant ca%@,

neither any Rules nor instructions have been placed on record by -

respondents nor a copy could be produced by the learned counsel for

the respondents.



20. It .is pertinent to note here t:ia: ;pe tive portion of the order
dated 25.02.2004 passed by this Bench off the Tribunal in O.A No.
325/2002 tRamshwar Ram and anr. Vs. UOI and ors.] the facts of
which wére similar to the present O.A under consideration of this
Bench :- —

-3 mmamnspequsofﬂ!éabovediécusslon, find merit and substance in

this Original Application and the same stands aliowed. The respondants are

direcbhed to grant the benefits of first financlal upgradation under ACP scheme

. in the pay scale of Rs. 4000-6000 from the due date with all consequential
benefits; however, the amears shall be restricbed to three years prior to the

date of filing of this Original Application. This o shall be complied within a

pariod of three months from the date of receipt of a copy of this order.

However, the parties shall besr thelr own costs.”

21. In the above case D.B.Civil . Writ Peqtion no. 894/2005 was

preferred ' by the respondents before the |Hon'ble High Court of

N& ~ Judicature for Rajasthah at Jodhpur. The| said Writ Petition was
dismissed by the Honble High Court of Judi%ature for Rajasthan at

Jodhpur vide its judgement dated 15.02.2005. While dismissing the

above Writ Petition the Hon'ble High Court of Judicature for Rajasthan

at Jodhpur, has observed as under:

- Wehavehealdleamedooumdforﬁre ith and perused the order
of Central Administrative Tribunal { herein after referred to as the "Tribunal’)
dated 25.02.2004.

' The respondent was denied benefit of Assured Career Prograssion Scheme
ATy _( In brief "ACP’ Scheme) on. completion of 12' year's service and-having
ot - ST 7e\( passed the trade test. The petitioner has to defend the case on the

X

2\ ground that the respondent had passed the trade test for promotion on the

In our opinion, no case is made out for in oe by this Court in
exercise of powers under Aiticle 226/227 of the Constitution of India.”

22. Respondents have pleaded that in some similar cases SLPs have
been preferred by the respondents and the same is pending before the

Hon'ble Supreme Court of India. Counsel for both parties, however,

Vi
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confirmed that in none of the cases cited in this order, either of party
has appfoached the Hon'ble Apex Court and no stay order by any

Court has been produced before us.

23. We make it clear that the decision rendered by us in the instant
cases, shall be subject to the outcome of SLPs, if any, preferred or

/ ‘bending before the Hon'ble Apex Court.

24. I>n view vof ‘ the averment made in para 23 above, Hisc. .
~ application No.191/2007 filed in O.A. No. 127/2006, preferred by the

respondents fér deferring the heﬁrfng of O.A. No. 127/2906_ ﬂ{!{_,the. «’é

finalization of SLP No. 11442/2003 [Union of India vs. Gopa Ram ], Is

hereby- dismissed.

25. MISC Apphcataon No. 168/2007 has been filed by the applicant ln
"ﬁ% No 126/2006, praying for the following relief:

visions contained in the Rules, the said additional affidavit cannot
part of the racord and therefore deserves to be rafectead. R is
therefore, prayed that the smd addmonal affidavit may kindly be orderad to
be rejected with costs,” e

However, as these cases have been finally heard and decided,

the said M.A does not survive. o f&

27.  In view of the above discussion the O.A Nos 123,126,127, 1*5
/

& 160/2006, 14/2007 & 95/2007 are allowed. Misc. application

Nos.168/2007 and 191/2007 are hereby dismissed. The respondents

" are directed to grant the benefits of first financial upgradation under

o
.5, :
i

\
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= ) rpce}!pt of a copy of this order.
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ACP scheme in the pay scale of Rs. 400(

\the respondents within & period of ti

{8 No order as to costs.

[ Tamal% Lat §
Administrative Member.

Jsv,

)-6000 froh the due date with

all consequential benefits. The above direction shall be complied with

hree months from the date of

[D. Sanks%r{u Kutty]

Judicial Member.
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