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CENTRAL ADMINISTRATIVE TRIBUNAL,
- JODHPUR BENCH, JODHPUR.

Original Application. No. %307/ 2006
Date of order: 10th Septe'mbe'r, 2008
Hon’ble Mr. D.Sankaran Kutty, JudicialfMember.
Hon’ble Mr. Tarsem Lal, Administratlv;f Member.

Inder Sain Mahawar, s/o Gurudayal Ji Mahawar aged about 35 years,

R/o House No. 72/377, Near New Apostolic Church Gandhinagar, Abu

™_ . Road, Distt: Sirohi ( Rajasthan ) Presenqu working on the post of

v Assistant Loco Pilot C/o Chief Crew Controller, Loco North Western
' Railway, Abu Road, Ajmer Division ( RajastHan ).

t Applicant.
Rep. By Mr. S.K. Malik : Counsel for the applicant.
Versus

1. Union of India, through the General Manager, North Western
Railway, Jaipur, Rajasthan.
Divisional Railway Manager, North Western Railway, Ajmer
Division, Ajmer, Rajasthan."
DMSlonal Personnel Officer, North Western Railway, Ajmer
Division, Ajmer, Rajasthan.

: Respondehts.
o

<% /Rep. By Mr. Salil Trivedi : Counsel for the rpspondents.

™

Inder Sain Mahaver has filed OA No. 30772006, under sec.
19 of the Administrative Tribunals Act, 1985, and has prayed for the
following reliefs: |

8 (a) By an appropriate writ, order, or directions, respondents may be
directad to flll up FIVE vacant reserved of ST catagory candidates as
par post based roster,

{(b) By an appropnate order, writ or directions respondents may be
directed to consider the case of the applicant for promotion to the post of
Goods Driver against ST reserve point and If found suitable he may be
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promotad from the date parsons placed In panel dated 24.08.2005 (Annex.
A/9) are promoted along with all consaquential beneflts Including arrears of
pay and allowances with interest @ 12% p%.

L%

2. The facts as relevant to the case are that the applicant was
initially appoinfed, as Artisan Khalasi w.eLf. 30.10.1983 in the pay
scale of Rs. 750-940. Thereafter, he was selected for th'e post of
Diesel Assistant (now redesignated as ‘Assistant Loco Pilot’) with

effect from 18.06.2001. |

3. The respondents vide their order dated 20.03.2003 (Annex.
A/1) issued a revised seniority list of Goo?s Drivers in the pay scale -
of Rs 5000-8000. Thereafter respondentsli issued revised the number
of vacancies to be filled and eligibility Iist%‘of Passenger Drivers vide

their letter dated 24.07.2003.(A/2) The %;otal vacancies to be filled

:a 54 out of which 7 were reserved for SC candidates and 4 were

ed for ST candidates. - :
|

The respondents vi‘d'e their order dated- 04.08.2003 (annex.

N A/3) notified 145 posts of Goods Drivers and invited applications for

F filling up the said posts from eligible Shunters, Diesel assistants. Out
of 145 posts of Goods D'rivers 1.7 posté m{ere reserved for SCs and
one post for ST category, and the remaining 127 posts were
earmarked for general candidates. |

5. The respondents have conducted the selection for promotion to

the post of Passenger Drivers and after selaction prepared a panel on

14,10.2003 (Annex. A/4). The respond:gnts ha\)e promoted the
: |
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eligible adhoc passenger drivers, senior Goods Driver and Goods

Driver to the posts of Passenger Driverj vide their letter dated

*

6. After filling up of 4 posts of ST 6&tegory on the post of

17.10.2003( annex. A/5).

Passenger Drivers from Goods Drivers, fouir posts of Goods Drivers

belonging to ST became available and those§4 posts would have to be

filled as per post based roster in view of la i laid down by the Hon’ble
Supreme Court in the case of n.xs..mmlmmmm

w |

& ors, [1995 SCC (L&S) 548] |

The respondents vide their letter da}ted 23.12.2003 . (Annex.

6) declared the results of written examihation conducted for the

post of Goods Drivers, wherein the name of ithe applicant appeared at
|

Sl. No. 161. The applicant along with som%e other affected persons
submitted representation on 24.03.2004 st?ting that the number of
reserved vacancies meant for STs have been reduced in the letter
dated 04.08.2003 (A/3) and requested. thei respondents to re-check
and rectify the same. When no action was taken by the respondents

oh the representation dated 24.03.2004, ;I:he applicant along with

others submitted a reminder on 07.08;2004(Annex. A/8) and

requested the respondents to-do justice,tb Sé & ST candidates.

|
8. The respondents without paying any h‘feed to the request of the
' |

applicant and others issued a panel of 106 candidates for the pbst of

Loco Pilot (Goods), vide their letter dated 24.08.2005 (Annex. A/9)

o
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keepmg 35 posts for Gandhndham section \as per the directions of

Hon'ble High Court of Gujarat. In the said [J nel of 106 posts instead

of keeping 5 posts reserved for STs only one post has been kept as

reserved for ST category.

© 9. The respondents vide their letter dat‘ed 05.09.2005 (Annex.
A/10) promoted persons on the posts of Loco Pilot (Goods). The

applncant has pleaded that since out of 14% posts ( Annex. A/3), a

panel of 106 posts (Annex. A/9) was prepared and 35 posts were
earmarked for Gandhidham Section, as per tle orders of Hon'ble High

Court of Gujarat, and therefore still four posts of Goods Driver remain

vacant and the applicant was having Iegitim‘ te expectation, keeping

2\|n view the reservation policy and the law laid down by the Apex
urt in the case R.K. Sabharwal ( supra ). The respondents

s \i\ﬁw/lz ‘T ghould have issued panel of 4 ST candidates for post of Loco Pilot
) &N
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(Goods) but nothing was done. Representations dated 16.01.2006
(Annex. A/11) and 15.06.2006 (Annex. AI].Z) were made by the
) applicant :along with other aggrievéd person% reiterating request to
) respondents to re-check and rectify and do justice. Finally the

& respondents \nde their letter dated 04. 09 2006 (Annex. A/13)
declared the results of the written test for tth post of Goods Drivers

wherein only 33 candidates have qualified m the written test and

nothing has been done with regard to the unfilled ST vacancies arose

in the grade of Goods drivers consequent to promotion as Passenger

Drivers. - @

,4,; \
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10. Taking into account 106 empanelled candidates for the post of

Goods Drivers and further 33 candidates fpr Gandhidham section still
|
6 posts remain vacant, against which 4 unfilled vacancies of ST

candidates can be adjusted. But no actién has been taken by the
respondents in this regérd. Aggrieved l?y the above action of the
respondents the applicant has filed the}present 0.A seeking the
reliefs mentioned in para 1 above. |
X | ’ |
11. The respondents are contesting ,th? O.A by filing a detailed
reply, inter alia pleading that the cause of;aétion had accrued to the
applicant on 04.08.2003 (Annex. A/3) when notification was issued
for Goods Drivers for filing up 145 posts ( 27 for general, 17 for SC
and 1 for ST). The applicant at the relevant point of time kept quiet

and now raised objection and therefore ]the present O.A filed on

. 26.12.2006 is beyond the period of limitai:ion prescribed under the

for filling up 145 posts (127 for general, 17 for SC and 1 for ST). The

result of the written examination was dec!ared by the respondents
vide order dated 23.12.2003.(Annex. A/6), The respondents have
further pleaded that one Umesh Kumar Bhatnagar and 32 other
Diesel Assistants of }Gandhidham Section ~ﬁled 0.A. No.406/2003

before the Ahemedabd Bench of this Tribunal and an ad interim order

'was obtained against the selection procedure of Goods Driver on

Y
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01.01.2004 and it was ordered by the Tribunal that the selection in

pursuance of notification dated 04.08.2003 (Annex. A/3) shall not be
proceeded with till further orders. Subseqﬁently, the above interim
order was vacated by the Ahemedabad Bem:h of this Tribunal on
24.06.2004, Aggrleved by the said orderT dated 24.06.2004, the
applicants before the Ahemedabad Bench preferred Special Civil
Appllcatlon no. 9433/2004 before the Hon’ble High Court of Gujarat,
AN in whlch ‘the Hon'ble Gujarat High Court, passed an order on '
03.08.2004, that the promotion to the poste of Goods Driver shall not
be finalized and announced till further orders. Thereafter the Hon'ble
High Court of Gujarat, passed an order on 24.12.2004, directing the
respondents to hold supplementary examjnation for the posts of

Diesel Assistants of Gandhidham Section wiho have opted for Ajmer

h:

.%,\Q\i\vision for promotion to the post of Goods Driver.
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Y igh Court of Gujarat disposed of the SCA §No. 9433/2004 as having

. Finally vide order dated 10.08.2005, (Annex. R.5), the Hon'ble

become in{ructuous. After the disposal of SCA No. 9433/2004, the‘
(‘“ respondents vide order dated 24.08. 2q05 (Annex. A/9) have
. provisfonally declared the panel of 106 empldyees [99 General, 6 SC
and 1 ST}, for the post of Goods Driver in The pay scale of Rs. 5000-
.8000, keeping 35 vacancies for the Gandhidham Section. In the said

panel 4 ST candidates at Sl. No. 8,38,39;and 42 were empanelled

against General category and another ST ferson at Sl. No. 100 was

empanelled against ST Point. Thus the provisional panel was

declared after two years from the date of [issue of notification dated
|
\
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04.08.2003 (Annex. A/3) due to pendency of O.A No0.406/2003,
before the Ahemedabad Bench of this }hTribunaI and SCA No.
943372004 before the Hon'ble High court of Gujarat. Further, as per
the order dated 10.08.2005 of the Hon'ble High Court of Gujarat, 35
employees of Gandhidham section were c?lled for selection and a
supplementary examination was ‘cond(ucted igfor them and thereafter
final panel dated 08.03.2007 for 141 employees ( 127- General, 13 SC
- and 1 ST) was declared. Hence 4 posts of Goods Driver have been
~ kept vacant for SC employees.. Further in the final panel dated
08.03.2007 (Annex. R/6) 7 ST employees i‘were enipénelled out of

. |
which 6 ST employees at SI. Nos. 11,47,48,51,116 & 117 were
¥ .

\eémpanelled against general category and one person at Sl. No. 139
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04.08.2003. Therefore 'the question of inclusion of 4 ST employees

é in notification dated 04.08.2003 could not be taken into account. Thé‘ |
respondents havé also ﬁleaded that ST emp!pyees who qualified the
written test and placed at Sl No. 101,128, 142,148,149, 150 and
157 were not found in the pahel of Goods Driver. - All these ST
employees who qualified the written test are admittedly senior to the
applicant as the name of the applicant is found at Sl. No. 161 in the

results issued on 23.12.2003. Therefore the applicant cannot claim

v
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for promotion of Goods Driver ignoring the above 7 senior ST

employees.

15. The respondents have stated that tihe applicant at no point of
time had raised any grievance against posts reserved for ST issued in
the notification dated 04.08.2003. It is} only after the provisional
panel was issued vide notification dated 24.08.2005, when the
applicant did not find his name in the provisional panel, an ill founded
representation was made without any ba iis. The respondents have
specifically stated that 4 ST employees vacancies were not available

at the time of issuing notification tted 04.08.2003. The

respondents have therefore prayed that the O.A may be dismissed.

|
, )6 The applicant has filed rejoindeL generally refuting the

\.

/,warments made in the reply. An additional affidavit has been filed
.by the respondents. In the rejoinder ﬁled by the applicant, the
bpplicant has stated that he moved a rep‘(esentatlon on 22.07.2007

= (A/14) demanding certified copies of Roster Register of Goods Drivers
Q as well as the result of Written test arﬁ‘d Viva Voce test held in
pursuance of notification dated '04.08.2003‘. The same was replied by

the respondents vide their letter dated 20.08.2007 (A/15) stating

| that in selection procedure, the result of viva voce test is not given

and with regard to Roster Register, it was Ttated that the same is not

ecomes available a copy of

.
the same would be made available. Th applicant has filed an:

available now and as and when the same b

appeal on 23.08.2007 (A/16) and reminder on 08.10.2007 (A/17),
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but of no avail. It is further stated in the rejolnder that as soon as the final

panel was issued vide order dated 08.03.2007, the applicant has raised

objection at the relevant point of time. !

17. Learned counsel for the parties havé been heard. They have
reiterated their respective pleadings. They hawtve made us to wade through
various documents placed on record. Thq learned counsel for the
respondents pleaded that the O.A Is time barred since the netification for

\
A filling up 145 posts was issued vide order dau*gd 04.08.2003,(A/3) wherein
. - ‘

only one vacancy was shown against ST categpry. If the applicant had any
|

objection he should have come before this Tﬁbunal at that point of time.

He has also not challenged the notification datfd 04.08.2003 for promotion

\
to the post of Goods Driver. In this regardlme learned counsel for the

i

respondents relied on the following judgements.:

annh.ﬂnnd.ihmnm..ﬂdhnm.iimh.&rmﬂ.md.ﬂM[w% AIR

/

/

i SCW 3911]; P.K. Ramachandran vs. State of Kerala and snother
? I

[
a

[(1997) 7 SCC 556); Union of India and another vs. N.

\
[AIR 1998 5C 795}
S P D A

r;;?: ':\ “ } On merits, the learned counsel foi' the appllcant strenuously

/
R\ ! ‘ /)} / ,nf ded hi3 case taking most of the pleas already taken in arguments,

18.; The leammed counsel for the applicant has stated that when the

-. notification for filling up of Passenger Driver was issued it was not known

that 4 ST employees would be promoted against General category from
Goods Drivers. The learned counsel further stated that he has no-objection
against notification dated 04.08.2003 (A/3) for recruitment to the post of

Goods Driver and therefore he has not challeng?d the same.
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19. However, the final panel was prepared by the respondents vide
their letter dated 08.03.2007 (Annex. RIG{, and prior to that the
appllcant has been making repeated representatlons for rectification
of number of vacancies relating to number of vacancies for ST
category employees which have takerf place while making
recrultment to the post of Passenger Drlver The applicant has
pointed eut that he was demanding the roeter register showing the
category.‘wise break up of vacancies. He alse demanded that he may

be supplied the results of Viva Voce test. The above documents were

requested by the applicant vide his Ietfters dated 22.07.2007,

1 23.08.2007. The respondents informed tfhe applicant that roster

.. register is not readily available and as and when the same is available

~JThe learned counsel for the apphcant further pleaded that one

\l\

&
By

f
\'° L‘.u/ Rakesh Kumar Dable, a ST candidate, whose name was not included

B

4 3
! A

in the pravisional panel, similar to the apjphcant but his name was
included in the final panel issued vide order dated 08.03.2007 (R/6).
He, therefore, pleaded that the actual cause of action had accrued to
him when final panel was issued vide R/6 and Rakesh Kumar Dable
was included in the final panel. In this regard he felied on the
following cases:_nmmmwmuu[ﬁm
Andaman & Nicobar Islands vs. Munnu_Barrick and others [
2005 SCC (L&S) 200); Shanti Lal Solanki vs. UOT [2003 2 AT) 91].

28"
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-In view of this the learned counsel prayed that the O.A may be

allowed.

|

21. We have carefully examined the case and perused the
documents placed on record. It is seén that notification dated
04.08.2003 (A/3) was issued for promotion of Goods Driver, which
could not be finalized duebpendency of cas:es before the Ahmedabad
Bench “of this Tribunal and the Hon'ble\ High Court of Gujarat.
Another notification dated 24.07.2003 (A/Zb was issued for promotion
to the post of Passenger Driver from the Goods Driver, in which four
vacancies were earmarked for ST candidatéf. In the final panel, 4 ST
candidates for Passenger Drivers were ﬁromoted against general

candidates. Consequently, four posts are ;required to be filled from

the same category As per the Judgement‘ of the Apex Court in the

Judgement of the Apex Court in }he,”/case of Collector, Land

Acquisition, Anantnag and another vs. *Mst. Katiji and others

[AIR 1987 SC 1353], particularly on Para 3, Which- reads as under:

1. Ordinarily a litigant does not stand to benefit by lodging an appeal late.

2. Refusing to condone delay can result in a meritorious matter being thrown
out at the very thrashold and causae of jusﬁée being defeated. As against
thic when dalay Is condoned the highest that can happen Is that a cause
would be declidad on merits after hearing the parties,

3. “Every day’s must be explained” does not n that a pedantic approach
should be made. Why every hour's delay, every second’s delay? The
doctrine must be applied in a rational common sense pragmatic manner.

4, Whean substantial justice and technical considarations ara pitted against
aach other, cauze of substantial justice rvas to be praferred for the
other =side cannot claim t have vested ri ht in Injustice bming done
becausa of 3 non-daiibsrate dalay. \

~- -
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5. Thera is no presumption that delay is' occasioned deliberately, or on
account of cuipable nagligence, or an account of mala fides. A litigant
dois not stand to benefit by resorting to ‘delay In fact he runs a serious
ris

6. It must be grasped that judiciary is r&epected not on account of its power
to legalize injustice on technical grounds but because it is capable of
ramoving Injustice and is expected to do s0. *

23, It is further noticed that the applicant has not been provided

the roster register and the viva voce test result. However, one
candidate Mr. Rakesh Kumar Dable whose name was not included in

o the pfovisional panel has been includ_ed' in the final panel. The
ﬂ applicant has also been making representéjtions from time to time for
re-calculation of vacancies for ST category Goods Drivers. We are of

the view that cause of action accrued t*To the applicant when the
provisional panel of Goods Driver was declé:red as on 24.08.2005 and

%_WW|S OA has been filed on 26.12.2006. Thps there is a marginal delay
. /—\ N
& e

of bout 4 months, which is condoned in vnew of Hon'ble Apex Court

i ~/‘

ement in the case of Collector, Lan}il Acquisition, Anantnag

= "d another vs. Mst. Katiji and othefs (supra). However, the

recurring cause of action is not sustamable

v N
Q 24,

vacancies for ST category was not avall?ble at the time of when

\
|
|
I
|
|
\
\
\

As regards the merit of the case, the number of 4

notification for Goods driver was issued. ljt is for the respondents to
ensure whether or not fresh notification is required to be issued for

| |
filling up the 4 posts of ST category in GTods Driver. It is also not
clear at this stage whether the applicant will be eligible for

appointment on the basis of his seniority. The applicant has also
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been asking for certain documents as explamed which have not been

supplied to him. We are, therefore, of the qonSIdered view that the
interest of justice would be met, if the respondents are directed to
reconsider the case of the applicant with reference to the number of
Qacancies available in the ST category, seniojrity of the applicant and

other requirements as per Rule and law. |

|

Ay

>‘\\25 In view .of the above discussion, the respondents are directed
TL“ to reconsider the case of the applicant with ‘reference to the number
of vacancies available for ST category, semqnty of the applicant and

with reference to the information relating te\ roster point register and

result of viva voce test etc. The respon_dents would communicate

the result of their reconsideration of the c‘ase to the applicant. In

\\~;$fz':~ . . " . ‘
N c’\_ / :
e Jle RN recelpt of a copy of this order. |
- |

- < 1’

. 26. O.Ais disposed of in the above terms. .

7. No order as to costs o ' (

[ Tarsem Lal ] | [D.Sankaran Kutty] - ° (
Administrative Member. “ Judicial Member. ’

Jsv,
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