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CENTRAL ADMINISTRATIVE TRIBUNAL
J ODHPUR BENCH

ORIGINAL APPLICATION Nd.266 of 2006
Jodhpur, this the2Lt~day of September, 2008

' CORAM:HON’BLE MR K.V. SACHIDANANDAN VCQJ)

HON’BLE MR. TARSEM LAL, MEMBER(A)

\
1

Gulab Smgh Khichi s/o Shri Fateh Singh Kh1¢h1 by caste Khichi, aged

" about 54 years, r/o near Doosri Pole, Chamo Ki Gali, Mahamandir,

Jodhpur, presently working as Dy. Office Supehntendent in the Office of
Deputy Commissioner, Cehtral Excise Division, C-1-A, Panchawati
Colony, Ratanada, Jodhpur. | -

'
}
|

| ..APPLICANT
BY ADVOCATE: SHRI MANOJ BHANDARI
 VERSUS

1. Union Qf India, through the Secretary, Ministry of Finance,

e Department of Central Excise, North Block, New Delhi.

' 2. The Chief Commissioner, Central ExciSe_Department (JZ), New
Central Revenue Builging, Statue Circle, C-Scheme, Jaipur-302005

.“The Commissioner, Central Excise Cbmmissionerete Jaipur-I,
New Central Revenue Building, Statue C1rcle C-Scheme, Jaipur-
302005

The Additional Commissioner (P&V) Central  Excise
Commissionerate, Jaipur-I, New Central Revenue Building, Statue
Circle, C-Scheme, Jaipur-302005

5% The - Dy. Commissioner, Central Exeise Division, C-1-A,

Panchawati Colony, Ratanada, Jodhpur. |




6. Shrr Mahaveer Prasad presently working as Inspector, Central
- Excise Division, Chittorgarh.

... RESPONDENTS

BY ADVOCATE: SHRI MAHENDRA GODRA, holding brief of
SHRI VINEET KUMAR MATHUR, Counsel for respondents.

v ORDER

HON’BLE MR.K.V.SACHIDANANDAN, VC(D):-

| i« - The -applicant was, - initially, apr)ornted in the responderrt
department Central Fxcise as U. D.C. in March 1992. He was promoted

as a Tax Assrstant in December 1995,_ in the p;ay scale of Rs.4500-8000,

as per Annexure A-1. For next promotion tb the post of Inspector, »a
combined seniority list is prf;pared' from emengst the feeder cadres of Tax
Assistants and Stenographers Gr.Il and a: separate seniority list is also
prepared amongst the Tax Assistants, as well as Stenographers Gr.II. It

~ has been clarified thar for selection to the posts of Inspector, the zone of

consideration prescribed is that for more than five vacancies, twice the

number of vacancies plus four persons shall be called from the General

Caﬁeéory and five times of the number of vacancies shall be called from
31 , &} ¥ 1

SC/ ST candidates. The promotions ard required to be made by
o olding a D.P.C. of the persons who beeeme eligible on Ist of April every

_year, as per circulars of the Departmeﬁt of Personnel dated 22.4.1992

|
|

and 19.5.1992. o
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2. Applicant pleads that his name was shown at Sr.No.24 of the

. separate senicrlty list prepared for the Tax Asfsistants. His date of birth

| being 5.2.1953, he was eliglble to be coneidered for promotion against
vacancies for the year 1997 -98 because the crulfcial dale for reckening the

age limit for promonen ls Ist January of the year in nvhlch the DPC is

held as la1d down in Circular dated 7" December 1987, issued by the

sg Central Board of Exc1se & Gustorns (C.B.E.C.), placed at Annexure A-3.
Applicant further pl_:eads that promotions to the posts of Inspector were

held on 21% of J anuary, 1998 as the D.PC. Was:held on the said date to fill

up the vacancies for the yea_r-»19_97. Twenty-six persons were called to
appear in the interview. The said meeting of the DPC was, however,
cancelled and on 12th March, 1998 namee were again called for

: nromotlon to the post of Inspector from amongst the Tax Assistants and
Stenographers Gr II. This t1me the DPC was to be held on 19th March,
L 1998. In this DPC, 26 persons were called fro‘m _amongst Tax Assistants/

mote’d.' A review DPC was

1ar,- Abhey Singh & Rajesh

erseded by all these junior

lpef-sons, vide order dated 26.8.1998, Annexure A-5. -

¥




3. Applicant made a representation which was replied to by the
respondents contending that since he had completed more than 45 years

of age as on the date of the DPC, therefore, hetcannot be promoted. He

" again made a representation contending that he hecame 45 years of age in

]
February 1998 itself and as per instructions,hf the C.B.E.C., he was

a

eligible to be considered for promotion against vacancies for the. year

1997-1998 because the crucial date of reckoninLg‘ the maximum age limit

is Ist of January of the year i in which the DPC is held. Applicant also

served a notice of demand but without any response Aggneved by this
action _of the respondents, he has filed the present O.A. seeking the

following reliefs that:-

~ i)Appropriate orders/ directions be issued to the respondents to
consider the case of the applicant for promotion to the post of
Inspector w.e.f. 26.8.1998, with all consequential benefits;

ii)Appropriate orders/ directions be given to respondents to hold a
Review DPC to consider his case for promotion to the post of
Inspector w.e.f. the date his juniors have been granted promotion
i.e. 26.8.1998; and,

' in’the alternative,

~ iii)Promotions granted to juniors of the apphcant may be modified
to the extent that applicant is granted promotion and is empanelled
from the said date on the post of Inspector with all consequential
~ benefits; and : ' |
'iv)Any other appropriate order or direétion be given which the
- Tribunal may deem fit, just and proper in the facts and
circumstances of the case. ’
\
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4. Respoﬁdents have fildd %ed-Wﬂttem‘Statement contending
that D.P.C. for promotion to the grade.of inspéctor;- Customs & Cent;al
Excise, Wés héld' on 18/19.3.1998 an(;i 3.7.1998 for filling up 1»]
vacancies for the paﬁel/ vaéa’ncy year 1997-98.- The said D.P.C. was

reviewed on 6.8.1998 and further reviewed on, 8 9 1998, 20.8. 1999 and

8.11. 2001 While conductmg the said review D P. C dated 6.8.19981h

. for the panel/ vacancy year 1997—98, a fresh selépt panel of 18 candidates

\j

- was also prepared for filling up 18 vacancies fo} the panel/ vacancy year

1998-1999 by the impugne—d D.P.C. dated 6.8.19‘l98.< The said select panel

of 18 candidates, prepared for the year 1998}:{799, was revised by the
: ‘ ' .

Review D.P.C. held on 20.8.1999 and, subsequently, revised by the

review D.P.C; held on 21.7.2000 and, ac;Cord\ingly, the selected

candidates were piomoted to the gradé of Iﬁsbecto_r. The posts of

Inspector were filled up by Rromotioh on the basis of "Selection Method’
from amongst U.D.Cs/ Stenographers Gr.I11 WitH 5 years’ régular service,

Stenographers Gr. Il with two years’ service and:Draftsmen with 7 years’

. service in the grade. The normal zone of conside&ation for selection posts-

he crucial dates for determlmng the ehglblhty of officers for promotlon
i

-

were: (i) Ist July of the year in cases where A. (‘ Rs are wntten calendar

R
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year-wise; and (ii) Iét Octobéfo@the year }Wher'e"A.C.Rs are written
Financial Year-wise. It was further‘stated.theréin ;tha.t t"h'e crucial dates, aé
| indicated above, would be applicable to oﬁly éuch services a;md posts for
which statutory rules do not prescribe a _crubi‘al date. The A.CRs of
employeés of the respondent office are Wriften Financial Year-wise, |
'the'refore,l the crucial date for de_tefmining thé eligibility for promotion

~ was ist, October of _fhe year. Prior to the Finial‘lcialle‘ear 1999-2600, nov

ﬁ.\ time scheduie waé fixed for convening D.P.CS iand gfaﬁting promotions> to
higher grades. Thé Bpard had earlier decided that the crucial date for
_reckoning the maximum age lifnit be mddified to Ist January of the year

in which the D.P.C. is hel'd, - However, lat;er on, the C.B.E.C., vide

}

circular dated 23.8.1999, ordered thé crucialgdatesl for determining the
eligibility of officers for promotion, as statedE above. Accordiﬁgly, the
crucial déte for determining the eligibility.‘for pror"nol‘tion was taken as Ist
of Oétober, of the year. Hencé, Ist Octob_ér, 19:97 and 1998 were taken as
P the cru“cialkdatesv for d‘eterr.nining the eligibilitj cbnditions Viz. quélifying

: éervice, age limit -etc. of the candidate’:s fc;r fheir consideration fo_rl

v -

With regard to. the contention of the agplicant made in the O.A.

t he was ignored for promotion to the post of Inspector against

#vacancies for the years 1997-1998, it is contended by the respondents
3 !

- .

that he was figuring beyond the prescribedéconsidefation zone of 26
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candidates empanelled for 11 yacancies. The panels were prepared by
determining the eligibility of the candidates under the extant rules/
circulars and no juniors to the applicant were Ibromoted against vacancies
of Inspector for the years 1997-98. It_isl’éfurther contended by the

respondents that so-called juniors to the applicant were not considered for

promotion to the grade of Inspector against the vacancies for the panel/

- vacancy year 1997-98, rathex, they were consi;dered for promotion to the

grade of Inspector against 18 vacancies for thj panel/ vacancy year 1998-

99 for which the crucial date for determining the eligibility of candidates

was Ist October 1998 in terms Of D.O.P.T.’s Fffice Memorandum dated

©19.7.1989. Since the apphcant whose date of birth is 5.2.1953 had

completed the prescribed maximum age of 45 tyears onS5.2. 1998 1.e. prior

to said crucial date i.e. Ist October 1998 therbfore being age barred he

)

was not considered for promotlon to the grade of Inspector agarnst the

vacancies by the D.P.C. held on 6.8.1998 fdr the panel/ vacancy year
7

1998-1999. On these pleadings respondenta have contended that the
appIica_nt has no case and the O.A. deserves to be dismissed.

|
I

Applicant has filed a rejoinder reiterating the contentions made by
in the O.A. It is further contended thati respondents are trying to . -
gflead the Court by misstatement of material ‘facts because the

' 1 ' : ‘

memorandum dated 19™ July, 1989 prescribing the crucial date for

determmmg the eligibility of the offrcers for promotron for some perrod.v

P, = -~ S S S r [,



of service i.e. the requisite minimum period ef servlce is required to Be
.considered for promotion to the post of Inspeclor in a Feeder Cadre. The
D.P.C. should be cdnvened e-Very year on a lfixed date i.e. Ist April or
May and the department slrduld'l-ay' down ' la fixed .tirue schedule for
Vholding tlre D.P.Cs.: He Was ellg1ble for plomoliou for vacancy year
1997-1998, as conducted by the respondeuts, and whatever be the
reasons, was not promoted eveu when the review D.P.C. was held.

7. Respdndents have filed an additioual laffidavit contradicring the
Iavermelnts made by the ar)plicant in the' rejovind:er and have contended that

~when an employee does not fulfill the required conditions for promotion,

his claim for promotion can not subs1st Resﬁondent No.6 and the other
cand1dates who were below the age of 45 years and fulﬁlled all other
terms and conditions ae on 1“.10.1998 i.e. the C;rueial date for determiningv
eligibilit‘y for promotlou as ureScribed Were donsidered and promoted to
the grade of Inspector They cannot be equated with the applrcant The

' O.A. has no merit and deserves to be drsmrssed

We have heard Shri Nla'noj Bhandari ld Counsel for the applicant |

material on record.
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9. Ld v'Colunsel for the applicént argued tﬁat thé Cfiteria, as has been
prescribed bSI the Board, has not been followed at the time of holding the
D;P;Cs and the Review D.P.C. The appiicant was eligible to be
consideréd for promotion, which}was not done in this case. The 1d.
Counsel fér respondents, on the other side,'arg;led.tllat sir?ce the. applicant-
was not fulfilling the required éonditions, his n%ame for promotion was not

considered as per the rules. We have also given our due thought and

: “V consideration to the rival arguments addressed on both sides.

10.- It is an admitted fact that applicant was shown in the combined
seniority list of Tax Assistants, dated 31.12.1997, and his name figured at
~ 'Sr.No.24 therein. Respondents have, virtually, admitted in the reply

statement that the applicant was eligible to bd considered for promotion

i
k

to the poSt of Inspector and he would .have"‘fc_c')me" within the zone of
i ) ’

i _ 'conside.ratilon but for he had not been overage. ;Ld. Counsel on both sides

| , | gracioqsiy_agrged thaf as per the Recruitrlrlenthu’les', no body should b‘e

(‘f‘;‘ ‘cbnsidexed who is over-age. Now, the ques,ti(%n to be considered by this

Y /ﬁ:{%court is that when the D.P.'C was -héld .fo‘rl% the promo‘tion'al post of
b A : .

L T\pector from the feeder categories in the. Seniority list, could the
. - . |
blicant be considered since his date of birth; as shown in the seniority.

ist was 5:2.1953 and partiéularly when he, gjidmittedly,_Was otherwise
o ! ‘\

qualiﬁed on the basis of other criteria, such as qualifit:ations, the number
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of years of service rendered, A.C.R. dossiers etc. Only his age was found
to be over and, therefore, he was not put in the zone of consideration.
_11. Ld. Counsel -for the épplicz'mt drew our attention to the circular, \
Annexure A-3 of the C.B.E. C dated 7.12.1987, Wthh is reproduced herel

under for ready reference:-

“Promotlon — Crucial date for reckonmg the age limit for further
~ promotion — regarding.

\‘\& ~* According to 1nstruct10ns contained in Board’s letter

‘ F.No.1/4/62-Ad.IlI-A dated the 18" January, 1963 the crucial date
for reckoning the age limit for promotion is Ist July of the year in
which the Departmenlal Promotion Committee meets. Now that
co the Departmental Promotion Commlttees are generally expected to
S be held in the months of February/ ‘March every year, it has been
A decided by the Board that the crucial date for reckoning the
maximum age limit be modified to Ist J anuary of the year in which
the DPC is held. |

2. . These 1nstruct10ns shall take effect from Ist January, 1988.
: " The select panels already drawn in accordance with the existing
instructions need not be reopened.”

The 1d. Counsel argued that applicant’s age should have been taken as on
. .": - 4 1 . ’ ~
%Y t

Ist January of the yeér in which the D.P.C. V\:}as held. The respondents

Nave, however, contended that the crucial dates for determining the

t

ility of officers for promotion are: (i) Isjt July of the year in cases
‘ ‘ :

ACRs are written calendar year-wies; Eand (ii)-Ist October of the

contended that the crucial dates, as indicated a;bove, would be applicable
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to only such .services and posts for which statutbry rules do not prescribe

| la crucial date. The ACRS of gmployeés- of the respondent office are
written Financial Yézir—‘wise, therefore, the crupiél dﬁte for deterﬁlining
: the eiigibilitsl for pr(‘)motion‘was [st >Oct0ber Qf: the year. In view of this,
- the applicant could not be co‘ﬁ_sidergd.- | |

12. | In ViéW of the above 'contrOVGrsy, the ctux point to be decided is

i+ whether, as per the rules, the applicant could be considered for

¢ - j
i . . } .
‘% “promotion, or not. Respondents have contended that the memorandum

dated 19™ July, 1989 prescribed the crucial, date for determining the
'_ eligibility of officers for promotion to service 1i.e. requisite'minimum
~- period of service is required to be considered for promotion to the post of

Inspector in a feeder cadre. It is, however, c;fontended on behalf of the

Y
.applican.t that it is five years 1n the casq},‘ of Taﬁx Assistan‘;s. In
deterrr‘ﬁning these fi\}e -years, the cruciajl date !'s‘laiddown élS‘ per the said
'memorqndum, as produced by the responden[s, thch prescribes that in
,,/ T | tﬁe case whgre ACRs are written Financial Ylar 4Wis‘_e; Ist O'qtober of the
- Yéar shall be the date on which the- person T)hould .have'co_mpleted five

3 ears of service in the year in which he 1sf to be promoted. As on Ist

tober, he had completed five ygars of Serwice on the feeder post. The

eligibility date has to be seen, he completes five years even prior to

: Octol;er 1997 or October 1998 which can be the crucial date for

f
|

S - . :
. . . .
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- Vac’anci-es for the year 1997—19g$)eing'pr0moted to the higher post of
InSpeétor. The contention of, the respondents is that prior to the Financial
i ' Year1999-2000 there was no time schedule to convene D.P.C. ~H6cher5i
it is settled law and also brovided under the rules and the circulars issued
o by the Govt. of India from timé fo time that even pﬁo_r to the said date the
" DP.Cs were required to be convened every yeaf on fixed dates i.e. Ist
L | - April or May, and the departmenté were reqpir’ed fo lay down- a time
¢ sl’chf;dule' for holding the D.P.Cs, as has :been clarified by letter dated

| 10.4_.1989. For befter elucidation; Paras 3.1 aild 3.2 of the said 'circular

are reproduced below:- -

“3.1 The D.P.Cs should be convened atf regular annual intervals to

- draw panels which would be utilized on making promotion against
the vacancies occurring during the course of a year. For this
L ‘purpose it is essential for the concerned appointing authorities to

, initiate action to fill up the existing as well as anticipated vacancies
well in-advance of the expiry of the previous panel by collecting

relevant documents like CRs, integrity certificates seniority list etc.

P . for placing before the DPCs could be convened every year if
%y o necessary on a fixed date e.g. Ist April or May. The Ministries/
o Departments should lay down a time schedule for holding DPCs
) under their control and after laying down such a schedule the same
should be monitored by making one of their officers responsible

- for keeping a watch over the various cadre authorities to ensure
. that they are held regularly. Holding of DPC meetings need not be
- delayed or postponed on the ground that recruitment rules for a
“ lost are being reviewed/ amended. A vacancy shall be filled in

vacancy, unless rules made subsequently have been expressly
given retrospective effect. Since amendments to recruitment rules
_ormally have only prospective application, the existing vacancies
SN should be filled as per the recruitment rules in force. '

v -
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. ' 3.2 The requirement o@ning annual meetings of the DPC

~ should be dispensed with only after a certificate has been issued by
the appointing authority that there are no vacancies to be filled by

“promotion or no officers are due for confirmation during the year
in question.” .

... In other words, the applicant is canvassing for a position that if a right

!
L
)

thing had been done at the right time, he could the been promoted to the

“post of Inspector. o - ' | | l‘

t

. 13.- The respondents have relied upon }1 ecision” of the Hon’ble

A( : 'l\‘f‘SuI;;reme Couri in the ‘ca'se réported in CC.A. 4294 of 1997-98 ‘SCC
i (L&S) 1562\and caﬁvassed that wheré 'n-on'-proxinét.ion ofian employee is
g ‘? nof 'arbitr’a_ry or deliberation, no relief can %e .’givnen by the Court.
: ,' However, f;he péculiar facfs g)f the present éase Z?IC that 'a‘wrong has been
| éQmmittedl By the respondents and, for _‘[his,: 1t cannot be said that

- applicant has not been put to any prejudice and hardship. Even the last

v chance of promotion has been denied to the ap:plicant. Therefore, in the

& czucial facts and circumstances of the present dase, the decision cited by
e ' : -1

the respondents does not apply and is distinguijshable to the facts of the

present case.

|
o : |
Further case of the ‘applicant is tha‘{ his juniors have been

moted, whereas, he has been denied the ibrom'otion. The Hon’ble

7 aSipreme Court in the case reported in 1992 Supp.(2) SCC 172, titled
¥ | .

I

ASAGAYANATHAN & OTHERS ' VS. - DIVISIAONAL

e
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. PERSONNEL OFFICER, @ DIVI{SION, SOUTHERN
RAILWAY;BANGALORE; 1n the facts thaﬂ appellants had not yet
i Ibeenv pron}oted whil'e} juniors tQ them ‘alreardfy stood prbmotea and
respondents had contended that juniofs had been promoted for justifiable
reasons, had iheld_ that whatever fnighf be )%he 'reason, superseded
' appellants had a genuine grievance. ;l;he TriBunal had ;efused to dispose
of the dispute on merits, solely on the ground of delay and it was héld that

jdesI\Jite delay, the matter required investigation and disposal of the case

on merits, afresh. Thus, the matter was remanded to the Tribunal for a

Vie

[ .
4§

i

4.5 fresh decision. Therefore, the contention that the matter is delayed and,
~ therefore, the applicant cannot. agitate the same Tt this point of time, also

does not hold good. | R }

15. Considering the entire issue involvgd-in this case and holding that

- the applicant had alfeady cémpleted the requisfite quaiifying service in
October 1997Vitself when the D.P.C..was held 1n 1998, the crucial time

L s ' . -
»- 7= limit for age consideration that of 45 years should have been taken as per

!

" the circular dated 7.12.1987 and the crucialg‘ date of reckoning the

\“@1‘ ximum age limit be hence modified to Ist J an\‘uary of thé year in which

PC is held, should have been followed 1n this case which has not
#n done like that in this case and the applicant has been deprived of his
legitimate right of béing considered for promotion to the post of Inspector

®

for which he is still suffering despite the fact that respondents have had

|
S \
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;2 for which he is still suffering despite the fact thét fesponde‘nts have had

' many review/ revised D.P.Cs.

16. Therefore; we are of the considered view that the appliéant has
.

~ made ot a case and, accordingly, we direct the respondents to convene a

4 ' review D.P.C. and consider the case of the applicant for promotion to the

&

‘ :Pﬁ [ . . i . . . .

- post of Inspector w.e.f. the date from which his immediate junior was

B ‘ . >

¢ f promoted against vacancies for the years-1997-1998 and to grant him all
3 ! o '

( “the ‘benefits of such promotion, if he is found 'otherwise fit, notionally:

f 'L ~ He shall be entitled for monetary benefits from the date he holds higher
e & 3‘ . ) ) )
ponsibilities of the post of Inspector.

Ak |
931/ :ﬂ\% e. The parties are left to bear their own ¢
AT, R . :

o P (TARSEM LAL) (K.V.SACHIDANANDAN)
, -~ "1 MEMBER() VICE CHAIRMAN()
i « 1 &-i ".Dated: September 2L ., 2Q08 - f
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